Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^■ 


# 


lOO 


t 


•      •• 


__J 


■■•  > 


«ft 


COMMON    BENCH 

REPORTS. 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


1 
J 


OTJRT    OF    COMMON    PLEAS, 


AND   IN    THB 


IN 

EASTER    AND    TRINITY    TERMS, 

AND 

TRINITY    VACATION,    1856. 


BY  \,^' 

JOHN   SCOTT,    ESQ.,      V^y 

OF  THE  INNER  TEMPLE,    BARRISTER  AT  LAW. 


VOL.  XVI IL 


LONDON: 
r.  G.  BENNING  &  CO.,  LAW  BOOKSELLERS,  43,  FLEET  STREET. 

HODGES  &  SMITH,  GRAFTON  STREET,  DUBLIN. 

1856. 


I  • 


U-r^^^r^ 


>■■■ 


/ 


# 


OJ^  .17  .K 

xoo 


"    c 


I  ■■ 


v..  ■ 


•••• 


JUDGES. 


The  Right  Hon.  Sir  John  Jervis,  Knt.,  Ld.  Ch.  J, 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 

The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 

The  Hon.  Sir  Richard  Budden  Crowder,  Knt 

The  Hon.  Sir  James  Shaw  Willes,  Knt. 


Attorney-General. 
Sir  Alexander  James  Edmund  Cockburn,  Knt. 

Solicitor-  General. 
Sir  Richard  Bethell,  Knt. 


a  2 


■^ 


TABLE 


OF 


CASES      REPORTED, 


Alder^  Hawkins  v. 
Allnutt,  Hale  v, 
Ashcrofb  v,  Foulkes    . 
Atkins,  Aulton  v, 
Aulton  i\  Atkins 

R 

Bagshawe  u  Lane  . 
V,  Seymour 


Barker  v.  Midland  Railway 

Company    . 
Bartlett,  Walker  v.     . 
Battishill  v.  Beed    . 
Bayes,  Lee  v, 
Birmingham  (Mayor,   &a), 

Pashby  v. 
Bonsey  v.  Wordsworth 
Bray  v.  Chandler    . 
Brett,  Roberts  v. 
Buchanan,  Gribble  v, 
Burt  V,  Haslett  . 


PAGE 

64.0 
505 
261 
249 
249 


904 
903 

46 
845 
696 
599 

2 
325 
718 
561 
691 
162 


Burt,  Haslett  v. 
Butler,  Pennell  v, 

G 

Capper,  Gether  v. 
Cardwell,  Ward  v. 
Carrel,  Closmadeuc  v. 
Chamberlain,    Fountain   v. 
Chandler,  Bray  v. 
Chappell  V,  Davidson 
Chester  u  Wortley 
Clark,  Thomas  v. 
Clarke  v.  Westrope 
Clementson,  Hudson  v. 
Closmadeuc  v.  Carrel 
Coates,  Hirsch  v, 
Cockerell  v.  Van  Diemen's 

Land  Company 
Collins,  In  re      . 
Cork  and  Youghal  Railway 

Company  i\    Paterson 
Cox,  Hickman  v. 


PAOB 

893 
209 


866 
639 

36 
660 
718 
194 
239 
662 
765 
213 

36 
757 

454 
272 

414 
617 


VI 


TABLE  OF  CASES  REPORTED. 


Cox,  Knight  v. 

FAOB 

645 

H. 

FAOB 

Cozens,  Bolt  v. 

673 

Hale  v.  Allnutt 

505 

•D. 

Harman  v.  Reeve 

587 

Haslett,  Burt  v. 

162 

Davidson,  Ex  parte 

297 

Haslett  V.  Burt  . 

,     893 

,  Chappell  V, 

194 

Hawkins  v.  Alder  . 

640 

Dawson,  FenneU  v. 

355 

Hickman  v.  Cox 

,     617 

Dendy  v.  Simpson 

831 

Hill  V,  Mount 

72 

Dunham,  Besp.,  London  and 

Hirsch  v.  Coatee 

.    757 

North  Western  Railway 

Houghton  V.  Koenig 

235 

Company,  App. 

826 

Hudson  V,  Clementson 

.    213 

Hughes,  Stammers  u 

527 

E. 

.,     «r   TiTirltill 

98 
323 

Eastmead  v.  Witt 

544 

Humphreys  u  Franks 

Easton  u  Neville    . 

548 
643 

Hurst  V.  Usbome 

.     144 

Edwards,  Qoldham  v. 

389 

I. 

F. 

Irwin,  Rumley  v. 

312 

Foster,  App.,  Smith,  Resp.  156,161 

J. 

Fotilke%    Ashcroft  v. 

261 

Jessopp,  Powell  v. 

336 

Foimtain  v.  Chamberlain 

660 

Johnson  v.  Goslett 

728 

Franks,  Humphrejrs  v. 

323 

K. 
Kendil  v.  Merrett 

G. 

Qarbett^  In  re 

403 

,     173 

Oethert;.  Capper 

866 

Knight  V.  Cox 

645 

Qoldham  t;.  Edwards 

389 

Koenig,  Houghton  v.  . 

235 

Gordon  u  Whitehouse 

747 

Koch  V.  Shepherd   . 

191 

Goslett^  Johnson  v. 

728 

Kopke,  Green  v. 

549 

Grant,    Wilkinson    v. 

319 

^r 

Great    No^ihem    Railway 

Jx 

Company,  App.,  Rimell, 

Lane,  Bagshawe  v. 

904 

Resp.                           * 

675 

LawBon  v.  London  (Bank  of) 

1      84 

Great  Western  Railway  Com 

- 

Lee  V.  Bayes  . 

599 

pany,  Simons  v. 

805 

Litt  V.  Martindale 

314 

Green  v.  Kopke            .  . 

549 

Lockwood  V.  Nash  . 

536 

Gribble  v.  Buchanan  . 

691 

London  (Bank  of),  Lawson  v. 

84 

TABLS  OF  CASES  REPORTSI). 


Vll 


London  and  North  Wertem 

Railway  Company,  App, 

Dunham,  Resp. 
London  and  South  Western 

Railway  Company,  Pian- 

ciani  v.        ... 
Long  V.  Orsi 

M. 

Maidstone  (Lord),  Mather  v, 
Makinson,  Ex  parte 
Manby  v.  Witt  . 
Maples,  App.,  Pepper,  Resp. 
Marsden  v.  Overbury 
Martindale,  Litt  v. 
Mason  v.  Muggeridge 
Mather  v.  Maidstone  (Lord). 
Memoranda,  see  Promotions 
Merrett,  Kendil  v,  . 
Midland  Railway  Company, 

Barker  v.         .        •         . 
Mill,  Claimant,  New  Forest 

(Commissioner),  Objector 
Mount,  Hill  V. 
Muggeridge,  Mason  v. 
Myers  v.  Willis 

N. 

Nash,  Lockwood  v, 

Neville,  Easton  v. 

New  Forest  (Commissioner), 
Objector,  Mill,  Claimant 

Northern  (Great)  Railway 
Company,  App.,  Rimell, 
Resp 

North  Western  Railway 
Company,  App.,  Dunham, 
Resp.      .... 


PAQB 


836 


226 
610 


273 
661 
641 
177 
34 
314 
642 
273 

173 

46 

60 

72 
642 
886 


536 

548 

60 


575 


O. 

Orsi,  Long  v. 
Overbury,  Marsden  v. 

P. 

Parker,  Rodgers  v. 
Pashby     v.      Birmingfalitn 

(Mayor,  &c.)    . 
Paterson,  Cork  and  Youghal 

Railway    Company  v. 
Pennell  v.  Butler 

V.  Dawaon  . 

•  ■  ■       u  Walker 


PAOB 

610 
34 


lis 


414 
209 
855 
4S51 


826 


Pepper,  Resp.,  Ma{toi,  A]^. 

177 

Pianciani    v.    London  and 

South  Westem  Bmlway 

Company    . 

226 

Powell  v^  Jessopp 

3S& 

Promotions. 

Judges. 

Parke,  R,  resigned  . 

796 

BramweU,  B.,  appoinlted  796 

Queen's  (JovmseL 

Cairns     . 

1 

Selwyn 

1 

Serjeants, 

Ballantine 

400 

Hayes 

1 

Parry 

400 

Pigott 

1 

Wells      . 

I 

R 

Randell  u  Trimen 

786 

Reed,  Battishill  v.  . 

696 

Reeve,  Harman  v. 

587 

Revis  V,  Smith 

126 

VUl 


TABLE  OF  CASES  REPORTED. 


Kdgway  V.  The  Security 
Mutual  Assurance  Society 

Rimell,  Resp.,  Great  Nor- 
thern Railway  Company, 
App. 

Roberts  v.  Brett . 

Bodgers  u  Parker  . 

Rolt  V.  Cozens    . 

Rumley  u  Irwin 


PAGE 


686 


575 
661 
112 
673 
312 


S. 

Security  Mutual  Assurance 

Society,  Ridgway  v.    .  686 

Seymour,  Bagshawe  v.  903 

Shepherd,  Eoch  v,           .  191 
Simons  v.  The  Great  Western 

Railway  Company  .        .  805 

Simpson,  Dendy  v.  831 
Smith,Resp.,Foster,App.l56,  161 

^pRevisu        .        .  126 

South     Western     Railway 

Company,    Pianciani    v,  226 

Stammers  v.  Hughes      .  527 

Swinfen  u  Swinfen     .        .  485 


T. 

Tarrant  v.  Webb 
Tatton  u  Wade 


797 
371 


Tetley  v.  Easton 
Thomas  v.  Clark 
Tindall,  Hughes  v, 
Trimen,  Randell  v. 

U. 

Usbome,  Hurst  v. 

V. 

Van  Diemen's  Land  Com- 
pany, Cockerell  v, 

W. 

Wade,  Tatton  v. 
Walker  v,  Bartlett 

f  Pennell  v. 

Ward  V.  Cardwell  . 
Webb,  Tarrant  v. 
Western  (Great)    Railway 

Company,  Simons  v. 
Westrope,  Clarke  v, 
Whitehouse,  Gordon  v. 
Witt,  Eastmead  v.  , 

,  Manby  v.  . 

Wilkinson  v.  Grant 
Willis,  Myers  v. 
Wordsworth,  Bonsey  v.    , 
Wortley,  Chester  u     . 


PAGE 

643 

662 

98 

786 


144 


454 


371 

845 
651 
639 
797 

805 
765 

747 
544 
544 
319 
806 
325 
239 


TABLE  OF  CASES   CITED. 


PAGE 

Abbot  V.  Rodgers,  16  C.  B.  288 205,  397(a) 

Adams  1^.  Jones,  12  Ad.  &  E.  455,  4  P.  &  D.  174 669 

Alexander  v,  Southey,  5  B.  &  Aid.  247 602,  605 

Alston  V,  Scales,  9  Bingh.  3,  2  M.  &  Scott,  5 712 

Amoekeog  Manufacturing  Co.  v.  Spear,  2  Sandf.  Sup.Ct  (American)  599     .  91,  n. 

Ashcroft  V.  Foulkes,  18  C.  B.  261 312, 313 

Aahton  v.  Lord  Langdale,  4  De  G.  &  S.  402 352 

r.  Sherman,  Cas.  temp.  Holt,  308 9(^ 

Astley  r.  Younge,  2  Burr.  807 130,  133, 138 

Austin  V.  Manchester,  Sheffield,  and  Lincolnshire  Bailway  Company,  10 

C.  R454 816 

.    16 

Q.  B.  600      .        .        .        .  816 

Avards,  App.,  Bhodes,  Besp.  8  Exch.  312 261,  264,  267 

AveneU  r.  Croker,  M.  &  M.  173     .......      118,120,124,125 

Avery  r.  Scott,  8  Exch.  487 775 

Aykroyd,  Ex  parte,  I  Exch.  479,  3  D.  &  L.  701       325,  328,  329  (a),  330, 334,  335 

Bailey,  Ex  parte,  In  re  Barrett,  22  Law  Joum.  Bankruptcy,  45  .        .     516,  520 

Bailey  v,  Appleyard,  8  Ad.  &  K  161,  3  N.  &  P.  277 703 

Babnev.  Hutton,  2  Y.  &J.101 521 

Baron  c.  Husband,  4  B.  &  Ad.  611 316 

Bany  v.  Nesham,  3  C.  B.  641 628,  634,  637 

Barstow  v.  Reynolds,  24  Law  Times,  83, 118,  278 737 

Bartlett  v.  Viner,  Carth.  252,  Skinn.  332 204 

Barwis,  Ex  parte,  In  re  Strahan,  25  Law  Joum.  (Bankruptcy)  10  .  .  181 
Bateman,  Ex  parte.  In  re  Routledge,  25  Law  Joum.  (Bankruptcy)  19 .  182,  185 
Baxendale  r.  Hart,  6  Exch.  760, 16  Jurist,  127  .  .  .  .  231,  234  (6),  581 
Baxter,  App.,  Brown,  Reap.,  7  M.  &  G.  198,  8  Scott,  N.  R  1019  .  .  346,  347 
,  Newman,  Reap.,  8  Scott,  N.  R.  1019,  7  M.  &  G.  198  .         346,  347 

V,  Pritchard,  1  Ad.  &  R  456,  3  N.  &  M.  638      .        .        .        .364,  520 

V.  Taylor,  4  B.  &  Ad.  72,  1  N.  &  M.  1 1 711 

Beavan  r.  Oxford  (Lord),  25  Law  Joum.  Ch.  299,  306 764 

Bell  p.  Gardiner,  4  M.&G.  11,  4  Scott,  N.R.  621  ....  283,294 
V.  Ingestrie  (Lord),  12  Q.  B.  317 669 


X  TABLE  OF  CASES  CITED. 

PAGE 

Benett  v.  Peninsular  and  Oriental  Steam-Boat  Oompauy,  6  C.  B.  775         54,  233 

Bensley  v.  Bignold,  5  B.  &  Aid.  335 203 

Bentley  v.  Bates,  4  Jurist,  552 670 

Beswick  v.  Capper,  7.  C.  B.  669 261,  267 

Bickerton  v.  Burrell,  5  M.  &  Selw.  383 912 

Biggins  t;.  Ooode,  2  C.  &  J.  364 126 

Billi^.  Bament,  9M.&  W.36 591 

Bishop  1^.  Elliott,  11  Exch.  113 170 

Bligh  V.  Brent,  2Y.&C.  268,  294 343, 344,  351 

Blofield  V.  Payne,  4  B.  &  Ad.  410, 1  N.  &  M.  353 87 

Blount  v.WCoTxmck,  3  Denio  (American),  283 708  (g^ 

Bluck  V,  Siddaway,  15  Law  Joum.  Q.  B.  359 318 

Boileau  v,  Butlin,  2  Exch.  665 751 

Bond  V.  Pittard,  3  M.  &  W.  357 638 

Boodle  V.  Davies,  4  Ad.  &  E.  200,  4  N.  &  M.  788      ....         693,694 
Boone  v.  Eyre,  1  H.  Bla.  373,  n.,  2  Sir  W.  Bla.  1312     79,  567,  569,  681,  682,  685 

Boorman  v.  Nash,  9  B.  &  C.  145 182 

Borthwick,  App.,  Walton,  Besp.,  15  C.  B.  501  .        .        .  326,  328,  331,  332 

Boulton  i;.  Clapham,  Sir  W.  Jones,  431,  March,  20,  pi.  45   .  .     131,  133 

Bourne  1^.  Seymour,  17  C.  B.  337 53(a) 

Bower  v.  HiU,  1  N.  C.  549, 1  Scott,  526 711 

Bowyer  V.  Cook,  4  C.  B.  236 708,713,716 

Boydeli  v.  Hackness,  3  C.  B.  168,  4  D.  &  L.  178 207 

Bray  V.  Patrid,  Cro.  Eliz.  836 133 

Bright  V.  Walker,  1  C.  M.  &  R  211 68 

Brodie  v.  Howard,  17  C.  B.  109 887 

Brounsall,  Ex  parte,  2  Cowp.  829 409 

Brown  v,  Hutchinson,  13  Q.  B.  185 497 

V.  Kempton,  19  Law  Joum.  C.  P.  169 527 

Browne  v,  Emerson,  17  C.  B.  361 173  (cQ 

V.  Gisbome,  2  Dowl.  N.  S.  963 35  (6) 

Buckley  v,  Hann,  5  Exch.  43 '331 

V.  Wood,  4  Co.  Rep.  14.  b 132,137 

Buckworth  v.  Simpson,  1  C.  M.  &  B.  834 190,  324 

Burgess  v.  Burgess,  3  De  G.  M'N.  &  G.  896 97,  n. 

Burnett  v.  Lynch,  5  B.  &  C.  589,  9  D.  &  B.  308         .        .        ,         854,  863, 864 

Butler  V,  COmey,  2  Exch.  477,  6  D.  &  L.  45 326 

Butt  V,  Gi-eat  Western  Railway  Company,  11  C.  B.  140  .        .  575,  581,  585,  586 

Caister  and  Eccles  (Parishes  of),  1  Lord  BayuL  683, 1  Salk.  68    .        254(a),  255 

Callonelv.  Briggs,  1  Salk.  113 82 

Campbell  v,  Jones,  6  T.  R.  570 79, 81,  82,  681,  682 

Cane  v,  Golding,  Style,  169, 176 715 

Carr  v.  Burdiss,  1  C.  M.  &  R  443 517,  519 

—  V.  Foster,  3  Q.  B.  581,  2  Gale  &  D.  753 703 

V.  Jackson,  7  Exch.  382 911,916 

V,  Lancashire  and  Yorkshire  Railway  Company,  7  Exch.  707  .         816,  823 


TABLE  OF  CASKS  CITSD.  xi 

^  PAGE 

Chandler  v.  Lopos,  Cro.  Jac  2,  2  Smith's  Leading  Cases  (4tli  edit.)  144      .    381 

Chapman  v,  Pickersgill,  2  Wils.  145 138 

C3iappell  V.  Davidson,  18  C.  B.  194 397(a) 

V,  Purday,  12  M.  &  W.  303  .  .  .  300, 305, 306 

Chase  v.  Goble,  2  M.  &  G.  930,  3  Scott,  N.  R  245 523 

Cheiney  and  Langley's  Case,  1  Leon.  179,  Cro.  Eliz.  157  .  .  254 

Clarke  V.  Freeman,  11  Beavan,  112 90(a),  93(a) 

acgg  r.  Bearden,  12  Q.  B.  576 707,  709 

Clifton  V,  Hooper,  6  Q.  B.  468 121 

Coatee  v.  Wilson,  7  Exch.  205 628,  633 

Coats  V,  Holbrook,  2  Sandf.  Ch.  R  (American)  586      ...        .         91,  n. 

Cobb  p.  Becke,  6  Q.  B.  930 318 

Cock  V,  Goodfellow,  10  Mod.  489 521 

Cocker  v.  Tempest,  7  M.  &  W.  502 535 

Cocks  V.  Masterman,  9  B.  &  C.  902,  4  M.  &  R  676        .  .     282,  294 

Coggs  V.  Bernard,  2  Lord  Baym.  909,  Com.  133,  1  Salk.  26,  3  Salk.  11, 

Holt,  13,  2  Smith's  Leading  Cases,  177 816 

Colwel  V.  Child  (Sir  W.)  1  Ca.  Ch.  86 499 

Compton  V.  Bedford  (not  reported), 520, 521 

Cook  V.  Caldecott,  M.  &  M.,  522 519 

V.  Fritchard,  5  M.  &  G.  329,  6  Scott,  N.  R  34 526 

V.  Swift,  14  M  &  W.  235 207 

Coope  V,  Eyre,  1  H,  BL  37 638 

Cooper  V.  Blandy,  1  N.  C.  45,  4  M.  &  ScoU,  562 649 

V,  Shuttleworth,  25  Law  Jonm.  Exch.  114     .  .        777,  782 

Oope  V.  Bowlands,  2  M.  &  W.  157.  .        .        ^        .        .        .     204,  205,  397 

Copeland  v.  Child,  22  Law  Jonm.  Q.  B.  279 531,  532 

Corlies  v.  Cumming,  6  Cowen's  flep.  (American)  161.        .  .       555,  n. 

Cotterell  v.  Jones,  11  C.  B.  713 136 

Couch  V.  Steel,  3  Ellis  &  B.  402 801 

Cousins  V.  Paddon,  2  C.  M.  &  R  547,  5  Trywh.  536,  4  Dowl.  P.  C.  488    .'       208 

Coxe  V.  Smithe,  1  Lev.  119 139 

Coxhead  v.  Richards,  2  C.  B.  569 135 

Crawshay  t;.  Thompson,  4  M.  &  G.  357,  5  Scott  N.  B.  562    .  .        .      87 

Crisp  V.  Anderson.  1  Stark.  N.  P.  C.  35 38,  39,  41,  42,  44 

Croft  V.  Day,  7  Beavan,  84 90  (a),  93  (a),  96,  n. 

Crouch  V,  London  and  North  Western  Railway  Company,  14  C.  B.  255       .  54  (a) 

Crow  V.  Falk,  8  Q.  B.  467 156  (a) 

Crowther  v.  Salomons,  6  C.  B.  758 38,  40,  41, 43,  44 

Cumberland  v.  Bowes,  15  C.  B.  348 780,  782 

Curling  v.  Flight,  2  Ph.  C.  C.  613 347 

Cutler  V.  Dixon,  4  Co.  Rep.  14.  b 132,  133,  137 

Cutter  V.  Powell,  6  T.  R  320,  2  Smith's  Leading  Cases,  19,  20    .        .        .    777 

Damport  v.  Sympeon,  Cro.  Eliz.  520 133, 137, 139 

Davidson,  Ex  parte,  2  Ellis  &  B.  577      .  297,  300,  306,  307,  309,  310 
V.  Stanley,  3  Scott,  N.  R  49,  2  M.  &  G.  721  .        3G6 


xii  TABLE  OF  GASES  CITED. 

PAGE 

Davis  V.  M* Arthur,  4  Greenleafs  Kep.  (American)  82,  ii.  ...   554  {a) 

Deoring  v.  Farrington,  1  Mod.  113,  3  Keble,  304,  1  Freem.  368    .        .    254,  256, 

257,  258,  26  0 

De  Gaillon  r.  L'Aigle,  1  B.  &  P.  369 553,  556 

I^egg  ^'  The  Midland  Hallway  Company  (not  reported)     ....        803 

De  La  Barre  v,  Cadwallader  Jones,  Hardr.  121 133 

Delaware  and  Baritan  Canal  Company  v.  Wright,  1  Zobriskie  (American),  469  708(a ) 

Dicasv.  Jay,  4M.  &P.  286,  6Bingh.  619 655 

Dickenson  v.  Eyre,  7  Q.  B.  307,  n 497 

Dixonv.  Walker,  7  M.&W.  214 266 

Dobson  t>.  Lockhart,  6  T.  R  133 656 

Dod  v.  Herring,  1  Buss.  &  M.  153 657 

Dodd  V.  Wigley  7  C.  B.  106 326,  328,  330,  334,  336 

Dodington  v,  Hudson,  1  Bingh.  410,  8  J.  B.  Moore,  610      .  .        .    496 

Doe  d.  Barrett  v.  Kemp,  7  Bingh.  332,  6  M.  &  P.  173,  2  N.  C.  103,  2 

Scott,  9 841,844 

d.  Cardigan  (Earl)  v,  Bywater,  7  C.  B.  794 495 

d.  Dalton  v.  Jones,  4  B.  &  Ad.  126 184 

d.  Davies  v,  Morgan,  4  M.  &  W.  1 71 694 

d.  Knight  v,  Nepean,  5  B.  &  Ad.  86 39 

d.  Morecroft  v.  Meux,  1  C.  &  P.  848 483 

d.  Williams  v.  Howell,  6  Exch.  299 496  (a) 

Donellan  v.  Bead,  3  B.  &  Ad.  899 189 

Downes  v.  Craig,  9M.  &  W.  166 397,  400 

Downman  v.  Jones,  7  Q.  B.  103 650,  658 

V.  Williams,  7  Q.  B.  103 912 

Duncan  v.  Mackley,  1  Harper  (American)  276 708  (cQ 

Dunraven  (Earl)  V.  Llewellyn,  16  Q.  B.  791 843 

Dusenbury  v,  Ellis,  3  Johns.  Bep.  (American)  60 666,  n. 

Edge  V.  Strafford,  1  C.  &  J.  391 725 

Edwards  v.  Great  Western  Bailway  Company,  11  C.  B.  688    .  .     66(a) 

V,  Hall,  25  Law  Joum.  Ch.  82 347 

,  11  Hare.  1 347,  351,  363 

V,  Eoberts,  2  Mod.  24 680 

Ellen  v.  Topp,  6  Exch.  424 667,  569,  682 

Elliott  V.  Bishop,  11  Exch.  170 897 

V.  Thomas,  3  M.  &  W.  170 694  (a) 

Ellis  v.  Schmseck,  6  Bingh.  621,  3  M.  &  P.  220 671 

V.  Thompson,  3  M.  &  W.  445 149,  153 

Eyres  v,  Sedgewicke,  Cro.  Jac.  601 133,  137,  139 

Fahnouth  (Earl)  v.  Thomas,  1  C.  &  M.  89 593 

False  Affidavits  (Case  of),  12  Co.  Bep.  128 139,  142 

Farina  v.  Silverlock,  1  Kay  &  J.  60),  24  Law  Journ.  Ch.  632  .        .  90 

Faulkner  v.  Lowe,  2  Exch.  596 263 

Fay  V.  Prentice,  1  C.  B.  828 707 


TABLE  OF  CASES  CITED.  xiii 

PAGE 

Fenner  v.  Duplock,  2  Bingh.  1 1,  9  J.  B.  Moore,  38 647 

Illmer  v.  Bumby,  2  Scott  N.  R  689,  2  M.  &  G.  529  654 

Rah  V.  Dodge,  4  Denio  (American)  411 708  (e) 

Flavcl  V.  Harrison,  10  Hare,  467 90  (a) 

Fletcher  v.  Tayleur,  17  C.  B.  21 484(a) 

FoUett  V.  Delany,  2  De  G.  &  S.  235 890 

Fortune's  Case  (not  reported) 412 

Foster  r.  Mentor  Life  Assurance  Company,  3  Ellis  &  B.  48      .  285 

Franklyn  r.  Lamond,  4  C.  B.  637 908 

Franks  v.  Price,  6  Scott,  174 53  (a) 

V.  Weaver,  10  Beavan,  297 90  (a),  97  n. 

Freeman  v.  Cooke,  2  Exch.  654 282,  285 

Frost  V.  Oliver,  2  Ellis  &  R  311 .        .891 

Fuller,  In  re,  2  Ellis  &  B.  573 331 

Fumival  v.  Bogh,  4  Buss.  142 500 

Gabriel  r.  Dresser,  15  C.  R  622 202 

Geddes,  In  re,  Ex  parte  Michie,  1  Mont.  D.  &  Do  G.  181     ..        .     655,  659 

Geery  t».  Hopkins,  1  Lord  Baym.  851 35(a) 

Gerrard  r.  Dickenson,  Cro.  Eliz.  196 715 

Gibbon,  App.,  Gibbon,  Eesp.  13  C.  B.  205 161 

Gibbe  ».  Pike,  9  M.  &  W.  358 130 

Giles  r.  Grover,  1  Clark  &  F.  72, 9  Bingh.  128,  2  M.  &  Scott,  107, 1  Y.  &  J.232    540 

V,  Hutt,  3  Exch.  18,  5  Bailw.  Cas.  505 481 

Gilpin  V.  Enderbey,  5  R  &  Aid.  954 638 

Ctimson  r.  Woodfall,  2  C.  &  P.  41 601,  602 

Goldham  v.  Edwards,  16  C.  B.  437 394 

,  17  C.  B.  141 394 

Cooileiiow  V.  Tyler,  7  Mass.  Rep.  (American)  30 555,  n. 

GcKxltitle  d.  Parker  v.  B/ddwin,  11  Koat,  488 09 

(loslin  v.  Wilcock,  2  Wils.  302 138 

(Jould  c.  Webb,  4  Ellis  &  B.  933 395 

Grace  v.  Smith,  2  W.  Bla.  998 634,  637 

CJroham  r.  Clmpman,  12  C.  B.  85 364,  369,  522 

V.  Glover,  25  Law  Journ.  Q.  B.  10 35 

r.  Sandrioelli,  IC  M.  &  W.  191  .        .        .        .        .        .         .532 

Great  Cambriau  Mining  Company,  In  re,  25  Law  Journ.  Ch.  221     740,  741,  745 
Greaves  r.  Humffries,  4  Ellis  &  B.  851 736,  738,  743 

V.  Legg,  9  Exch.  709 568,  569,  682 

Greely  r.  Bartlett,  1  Greenleafs  Rep.  (American)  172  .  .        .       555,  n. 

Green's  Case,  Cro.  Eliz.  3 647,  648,  649 

Green   v.  Bicknell,  8  Ad.  &  E.  701,  3  N.  &  P.  634 182,  183 

V.  Dunn,  3  Campb.  215,  n 604,  605 

r.  Kopke,  18  C.  B.  549 915,  917 

Green  way  v,  Fisher,  1  C.  &  P.  190 602,  609 

Grimbley  v.  Aykroyd,  1  Exch.  479, 3  D.  &  L.  701     325,  328,  329(a),  330,  334,  335 
Griaaell  r.  Robinson,  3  N.  C.  10,  3  Scott,  329 321 


xiv  TABLE  OF  CASES  CITED. 

PAOB 

Qorney  V.  Womeraley,  4  Eaiifl  &  R  133 290 

Hackwood  v,  Lyall,  17  C.  B.  124 887 

Halhead  v.  Young,  Q.  B.,  E.  T.  1856 53(a} 

Hall  V.  White,  3  C.  &  P.  136 603 

Hambleton  v,  Veere,  2  Wms.  Saond.  169 709 

Hampton  v,  Speckenagle,  9  Serg.  &  Rawle  (American),  212      .  .    555,  n. 

Harcourt  v,  Dickson  (not  reported) 403,  407 

HanBon  V.  Boberdeau,  Peidce'sN.  P.  C.  120 914 

Harding  v,  Bodman,  Hntton,  11 133,  139 

Harries  V.  Thomas,  2  M.  &  W.  32 190 

Harrison  v,  Dreesroan,  23  Law  Joum.  Exch.  210 220 

Hart  V.  Hart,  1  Hare,  1 38,  41,  44 

Harwood  v.  Bartlett,  8  Scott,  171,  6  N.  C.  61  364 

Hastings  v,  Lowring,  2  Pick.  Bep.  (American)  221  ....    555,  n. 

Hawker  v.  Scale,  17  C.  B.  595 131 

Hawkins^  Ex  parte,  25  Law  Joum.  Ch.  221       .  740,  741,  745 

Heald  v.  Kenworthy,  10  Exch.  739 560 

Heam  v,  London  and  South  Western  Bailway  Company,  10  Exch.  793         234(5) 

Hellawoll  v:  Eastwood,  6  Exch.  293 899 

HemswoHh  v.  Brian,  1  C.  B.  131 654,  655 

Hemaman  v.  Smith,  10  Exch.  659 326,  328,  331,  332 

Heyhoe  v.  Barge,  9  C.  B.  431 628,  634,  637 

Hibblewhite  v.  M*Morine,  6  M.  &  W.  200 852,  853 

Hickman  V.  Cox,  18  C.B.  617 670 

Higgins  V.  Senior,  8  M.  &  W.  834 909,914,916 

Hilton  V.  Girand,  9  Beavan,  459,  n 343 

V.  Granville  ^Earl),  13  Law  Joum.  Q.  B.  193         ....      53(a) 

Hinton  r.  DibiiiB,  2  Q.  a  663 581 

Hol^  In  re,  8  Beavan,  101     .        .  500 

H0^^{son  1^.  Scarlett,  1  B.  &  Aid.  232 130,139,141 

HoDowi^y  V.  Holloway,  13  Beavan,  209 90(a) 

Holmes  v,  Hoskins,  9  Exch.  753 590,  591,  594 

V.  Tutton,  5  Ellis  &  B.  65 541 

v:  Wilson,  10  Ad.  &  E.  503        .        .        .  707,  708(e),  709,  712,  713,  716 

Hooper  v.  Smith,  1  Sir  W.  Bl.  442 517,  520 

Hopton,  Ex  parte,  2  M.  D.  &  De  G.  347 184 

Hopwood  t;.  Schofield,  2  M.  &  Bob.  34 711 

Hotham  v.  East  India  Company,  IT.  R  645 81 

Hosking  V.  Phillips,  3  Exch.  168 713 

Howaird  v,  Hudson,  2  Ellis  &  B.  1 285 

Humble  v.  Hunter,  12  Q.  B.  310 910 

V.  Laiigston,  7  M.  &  W.  517,  2  Railw.  Cas.  533      852,  853,  857,  862,  863 

—  V.  Mitchell,  11  Ad.  &  E.  205,  3  P.  &  D.  141 859 

Hunt  V.  Hooper,  12  M.  &  W.  664 541 

Hutchinson  v:  The  York,  Newcastle,  and  BeHrlck  Bailway  Company,  6 
Exch.  343 800,  802,  803 


TABLE  OF  CASES  CITED.  xy 

PAGE 

Button  V.  Crattwell,.  1  Ellis  &  R  16 364,  366,  369 

V,  Thompson,  3  House  of  Lords  Cases,  1^1 737 

V.  Warren,  1  M.  &  W.  466  .779 

Isaao  9.  Clarke,  2  Balstr.  318 605 

Jsokson  V.  Pesked,  1  M.  &  Selw.  234 711 

James  r.  Lynn,  13  Q.  B.  845 497 

Janes  r.  Whitbread,  11  C.  B.  406 .  628,  633,  635,  636,  637,  638,  639 

JeflEerysv.  Boosey,  4  House  of  Lords  Cases^  815 300 

Jenkins  v.  Hutchinson,  13  Q.  B.  748 794 

Jerom  v.  Knights,  1  Leon*  107 139 

Josser  ir.  Oifford,  4  Burr.  2141 704,711,712 

Jones  V.  Carter,  15  M.  &  W.  725 482 

r.  Flint,  10  Ad.  &  E.  753,  2  P.  &  D.  594 .594 

V,  Gwynn,  Gilb.  186 142(a) 

».  Littledale,  6  Ad.  &  E.  486,  I  N.  &  P.  677  .        .        .      910,  916 

V,  Byde,  5  Taunt  488,  1  Marsh.  157 281,  294 

V.  Williams,  2  M.  &  W.  326 843 

Johnson  v.  Midland  Bailway  Company,  4  Exch.  367         ....  54 

Johnstone  v.  Sutton,  1  T.  R  545 133 

Kelly  V.  Solan,  9  M.  &  W.  54 278,  279,  284,  294 

Kenedy  r.  Gouveia,  3  D.  &  R  503  .        .        .        ! 917 

Kennett  v.  Westminster  Improvement  Commissioners,  11  Exch.  349       .        761 
King  V.  Parental  Endowment  Assurance  Company,  25  Law  Joum.  Exch.  18.    689 

V.  Simmonds,  7  ti.  B.  289 496 

Kingaton-upon-HuU  (Mayor  of)  v.  Homer,  Cowp.  102       .  .         .  68 

Kirkpatrick  v.  Staines,  (American) 555 

Knott  V.  Morgan,  2  Keen,  213 90(a),  95(a) 

Lsfond  r.  Ruddock,  13  C.  B.  813  .  193(a) 

Lainson  v,  Tremere,  1  Ad.  &  £.  792,  3  N.  &  M.  603 286 

Ukev.  King,  1  Saimd.  1316 139 

Landydale  v,  Cheyney,  Cro.  Eliz.  157,  1  Leon.  179 254 

Lane  v.  Cotton,  12  Mod.  484 54 

Lawton  v,  Hickman,  9  Q.  B.  563 448 

Leadbitter  v.  Farrow,  5  M.  &  Selw.  345 555  n.,  908 

Leake  r.  Young,  5  Ellis  &  B.,  955 527 

Lee  V.  Hart,  10  Exch.  555 519 

Leedham  v.  Baxter,  26  Law  Times,  235 557 

Lefevre  v.  Lloyd,  5  Taunt.  749 908 

Leidemann,  App.,  Schultz,  Resp.,  14  C.  B.  38  .  161,  220,  222,  223 

Lennard  v.  Robinson,  5  Ellis  &  B.  125 550,  556 

Lewis  V,  Armstrong,  3  Mylne  &  K.  52 496 

V.  Nichohwn,  18  Q.  B.  503  .        .        .  550,  658,  794, 912 

Linden  v.  Sharp,  6  M.  &  G.  895,  7  Scott^  N.  R  730 522 


xvi  TABLE  OF  CASES  CITED. 

PAGE 

Londesborough  (Lord)  v.  Mowatt  (not  reported) 746 

London  and  Provincial  Law  Assurance  Society  v.  London  and  Provincial 

Joint-Stock  Life  Insurance  Company,  11  Jurist,  938 97,  n 

Lowe  V,  Carpenter,  6  Exch.  825 702 

V.  Harewood,  Sir  W.  Jones,  196,  Cro.  Car.  140 715 

Lucas  V.  Godwin,  3  N.  C.  737,  4  Scott,  502 778 

V,  Nockells,  1  Clark  &  Fin.  457 854 

Lyde  v.  Barnard,  1  M.  &  W.  101 380,  381 

MacAndrew  v.  The  Electric  Tel^raph  Company,  17  C.  B.  3  .        .    825 

Macdougall  v.  Paterson,  11  C.  B.  755 332 

Mackenzie  v,  Pooley,  11  Exch.  638 891 

Magee  v.  Atkinson,  2  M.  &  W.  440 909,  916 

Mahony  v.  Kekul6,  14  C.  B.  390     .        .        .        .  550,  553,  556,  558,895,  916  (a) 

Malachy  t;,  Soper,  3  N.  C.  371,  3  Scott,  723 715 

Manning  v.  Avery,  3  Keb.  153 715 

Mansfield  (Earl\  Ex  parte,  2  M*N.  &  G.  57 741,745 

Marriott  v,  Hampton,  7  T.  R  269,  2  Smith's  Leading  Cases,  336  .    284 

Marsh  v.  Keating,  1  N.  C.  198,  1  Scott,  5 602 

Marston  v.  AUen,  8  M.  &  W.  494 .  .669 

Martin  v.  Great  Northern  Bail  way  Company,  16  C.  B.  179       .        .        .        350 

Martyr  v.  Bradley,  2  M.  &  Scott,  25,  9  Bingk  225 169 

Matlock  Gas-Light  and  Coke  Company  v,  Peters,  2  Jurist^  N.  S.  377  694 

Mattock  V.  Kinglake,  10  Ad.  &  E.  50,  2  P.  &  D.  343 572 

Maund  v,  Monmouthshire  Canal  Company,  4  M.  &  G.  452,  5  Scott  N.  B. 

457 88 

Mauri  v,  Heffeman,  13  Johns.  Hep.  (American)  58 555,  n. 

May  V.  Alvares,  Cro.  Eliz.  387 679 

Mayfield  v,  Wadsley,  3  B.  &  C.  357,  5  D.  &  R.  224    .        .        .  589,  594 

Mechelen  v.  Wallace,  7  Ad.  &  E.  49,  2  N.  &  P.  224        .        .  .    589,  594 

Mellor  V,  Spateman,  1  Saund.  339 88 

V.  Walker,  2  Saund.  1 88 

Messing  V.  Kemble,  2  Campb.  115 121 

Michie,  Ex  parte,  In  re  Geddes,  1  Mont.  D.  &  De  G.  181  ..  .  655,  659 
Midland  Great  Western  Kailway  of  Ireland  v,  Gordon,  16  M.  &  W.  804  4^,  444 
V.  Leech,    3  House  of  Lords 

Cases,  872 442,444 

MiUington  v.  Fox,  3  Mylne  &  Cr.  338 90(a) 

Mills  V.  Hunt,  20  Wendell  Bep.  (American)  431 555,  n. 

Milnes  v,  Duncan,  6  B.  &  C.  671,  9  D.  &  R  731    .        .        .        .     279,  284,  294 

V.  Gery,  14  Ves.  400,  406 781,  782 

Mires  v,  Solebay,  2  Mod.  242 605 

Mitcheson  v,  Oliver,  5  Ellis  &  B.  419 887, 888 

Mole  V.  Smith,  1  Jac.  &  W.  673      . 499 

Monmouth  Canal  Company  v,  Harford,  1  C.  M  &  R  614»  5  TyrwL  68, 85    705  (a) 

Montague  v,  Perkins,  22  Law  Joum.  C.  P.  187 671 

Morgan  v.  Pike,  14  C.  B.  473 237 


TABLE  OF  CASES  CITED.  xvii 

PAGE 

Morison  V,  Moat,  9  Hare,  241 90(a) 

Morton  v.  Lamb,  7  T.  R  130 81 

Moscati  V.  LawsoD,  4  Ad.  &  E.  331 655 

Mosea  r.  Macferlan,  2  Burr.  1005,  1012 316(a) 

Motley  V.  Downman,  3  Mylne  &  Cr.  1 90(a) 

Mountney  v.  Collier,  2  Ellis  &  B.  100 161 

Myers  v.  Perigal,  2  De  Gex.  M*N.  &  G.  599  .  343,  345,  348,  349,  352,  353 

,  11  C.  R  90 345 

,  16  Simons,  533 343,  351 

r.  WiUis,  17  C.  B.  85 887 

Neale  v.  Ratcliff,  15  Q.  B.  916 684,  685 

Nelson  r.  Serle,  4  M.  &  W.  795 285 

Ne|)ean  r.  Doe  d.  Knight,  2  M.  &  W.  894  39(a) 

Newis  r.  Lark,  Plowd.  410 820 

Newhall  v.  Donlop,  2  Shepley,  or  14  Maine  Bep.  (American)  180 .        .       555,  n. 
Newton  v.  Chantler,  7  East,  138         ........        523 

Nicklin  V.  Williams,  10  Exch.  259 710 

NicoU  V.  Glennie,  1  M.  &  Selw.  588 606 

OUive  r.  Booker,  1  Exch.  416 160 

Onley  V.  Gardiner,  4  M  &  W.  496 703 

Owen  p.  Body,  5  Ad.  &  K  28,  6  N.  &  M.  448.  .     628,  632,633,  634,  635, 

636,  637,  638 

V.  Gooch,  2  Esp.  N.  P.  C.  567 554(a) 

V,  Legh,  3  R  &  Aid.  470. 117,  119,  123,  124 

r.  Eouth,  14  C.  B.  327 484 

Panton  c.  Jones,  3  Campb.  372 647,  648 

Parker  r.  Great  Western  Railway  Company,  7  M.  &  G.  253,  7  Scott  N.  R 
835,  1 1  C.  B.  545 55(a) 

V,  MitcheU,  11  Ad.  &  E.  788,  3  P.  &  D.  655 703 

r.  Serle,  6  Dowl.  P.  C.  334 266,  271 

Parr  v.  JeweU,  16  C.  B.  703 208 

P:iri»ons  r.  Gingell,  4  C.  B.  555 65 

Partridge  v.  Menck,  2  Sandf.  Ch.  E.  (American)  622 91,  n. 

Pashby  v.  Birmingham  (Mayor)  18  C.  B.  2 783(6) 

Pasky  V.  Freeman,  3  T.  R  51 380,  794 

Paterson  v.  Gan<lascqiii,  15  East,  62 651,  556 

V.  Wallace,  1  Macqueen,  748 803 

Payler  i\  Homersham,  4  M.  &  Selw.  423 367 

Payne  r.  Porter,  Cro.  Jac.  490 142(a) 

— V.  Shedden,  1  M.  &  Rob.  382 703(a) 

r.  Wilson,  7  B.  &  C.  423,  1  M.  &  R.  708 679 

Peglor  i\  llislop,  1  Exch.  437 631,  632,  534 

Peer  I?.  Humphreys,  2  Ad.  &  E.  495,  4  N.  &  M.  430     ....        601,602 

Penjvm  r.  Jones,  Palmer,  388 254(a) 

VOL.    XVHI— C.    B.  H 


xvui  TABLE  OF  CASES  CITED. 

PAGE 

Perry  v.  Tmefitt,  6  Beavan,  66  90(a),  95(a),  96,  n 

Peters  v.Opie,  1  Ventr.  177,  2  Saund.  350 81 

Peterson  r.  Ayre,   13  C.  B.  353 484(a),  550,  908,  915 

15  C.  B.  724 753 

Pickard  v.  Sears,  6  Ad.  &  E.  474,  2  N.  &  P.  486 282,  285 

Pickford  v.  Grand  Junction  Railway  Company,  8  M.  &  W.  372         .        .  59 

Pidding  V.  Howe,  8  Simons,  477 90(a) 

Pilgrim  v,  Southampton  and  Dorchester  Eailway  Company,  7  C.  B.  205      .    395 

Pirn  r.  Campbell,  27  Law  Times,  122 667,  670 

Pitman  v.  Woodbury,  3  Exch.  4 237 

Pomfret  V,  Ricroft,  1  Wms.  Saund.  322  o?,  322* 705,  711 

Pooley  V,  Goodwin,  4  Ad.  &  E.  94,  5  N.  &  M.  466      .        .         .        .      38,  42,  44 
Pordage  v.  Cole,  1  Wms.  Saund.  319        78,  566,  567,  572,  573,  677,  678,  680,  685 

Porter  v.  Sheppard,  6  T.  R  688 81 

V,  Walker,  1  M.  &  G.  686,  1  Scott,  N.  R.  568 524 

Pott  V,  Eyton,  3  C.  B.  32 628,  634,  637 

Powell  V.  Jessopp,  18  C.  B.  336  859(a) 

Pratt  V,  Vizard,  5  B.  &  Ad.  808,  2  N.  &  M.  455         ....  321  (a) 

Prendergast  v.  Turton,  1  Younge,  C.  C.  98 475 

Price  V.  Neal,  3  Burr.  1355,  1  W.  Bl.  390  .  .         .  279,  281,  282,  294 

Priestley  v.  Fowler,  3  M.  &  W.  1 800,  801 

Proudlove  v.  Twemlow,  1  C.  &  M.  326     .         .     112,  117,  119,  121, 123,  124,  125 
Purser  v.  Brain,  17  Law  Joum.  Ch.  141 90  (a),  95  (a) 

Queens  College  v.  Hallett,  14  East,  489    . 711 

Bath  bone  v.  Budlong,  15  Johns.  Rep.  (American)  1       .        .        .        .        555,  n. 

Rayner  v,  Grote,  15  M.  &  W.  359 910 

Read  v,  Rann,  10  B.  &  C.  438, 441  .         .        .        .        .        .        .       778  (a) 

Rebecca,  Ware's  Rep.  (American)  205 555,  n. 

Regina  v.  Great  North  of  England  Riiilway  Comj^any,  9  Q.  B.  315       .        .       88 

V.  Ipswich  (Bailiffs),  2  Lord  Raym.  1239 88 

V,  Registrar  of  Joint  Stock  Companies,  10  Q.  B.  839  ...       87 

Rex  V.  Castlemorton  (Inhabitants),  3  B.  &  Aid.  588 42 

r.  Garbett,  2  Car.  &  K.  474,  1  Den.  C.  C.  236 405 

V.  Greenwood,  1  W.  Bla.  222 411 

V,  Long  Buckby  (Inhabitants),  7  East,  45 38,  42 

1>.  Tranmarr,  Willes,  632,  2  Smith's  Leading  Cases  (4th  edit.)  414    .        367 

Reynolds  v,  Kennedy,  1  Wils.  232 133 

Richards  v.  Fry,  7  Ad.  &  E.  698,  3  N.  &  P.  67 705  (a) 

Rippiner  i;.  Wright,  2  B.  &  Aid.  478      .         .  42 

Ritchie  v.  Atkinson,  10  East,  295 683 

V.  Smith,  6  C.  B.  462  . 205 

Boberthon  v.  Norroy  King-at-Arms,  Dyer,  83.  a 542  (a) 

Roberts  v,  Austin,  5  Wharton  (American)  313 555,  n. 

V.  Brett,  17  C.  B.  534 561 

Robertson  v.  Jackson,  2  0.  B.  412 220,222,223 

Robson  V.  Doyle,  3  Ellif,  &  B.  306 73^^ 


TABLE  OF  CASES  CITED.  xix 

PAGE 

Rodgers  v.  Nowill,  5  C.  B.  109 90 

Roe  (L  West  v,  Davis,  7  East,  363 237,  238 

Roff  ».  Miller,  19  Law  Journ.  C.  R  278 328 

Rose  V.  Haycock,  1  Ad.  &  E.  460,  n.,  3  N.  &  M.  644,  n.       .         .         .        .        364 
Rosewell  v.  Prior,  12  Mod.  635,  1  Ld.  Raym.  713,  2  Salk.  460  708  (e) 

Rothery  v.  Munnings,  1  B.  &  Ad.  15 330 

St  Albans  (Duke)  v.  Shore,  1  H.  Blac.  279 681 

Salkeld  v.  Johnson,  2  C.  B.  749,  2  Exch.  256 64 

Samuel  v.  Duke,  3  M.  &  W.  622 540 

Savile  v.  Roberts,  1  Ld.Eaym.  374,  5  Mod.  394,  405,  1  Salk.  13,  Carth.  416, 

12  Mod.  208,  Holt,  8,  150,  193 138 

Sayles  r.  Blane,  14  Q.  B.  205 854 

Schultz  r.  Astley,  2  N.  C.  544,  2  Scott,  815 853 

Scott  p.  Avery,  8  Exch.  487,  497 775,  777,  782 

V.  Eastern  Counties  Railway  Company,  12  M.  &  W.  33         .         .         .     593 

F.  Porcher,  3  Meriv.  652 317 

V.  Shepherd,  2  W.  Bl.  892,  2  Smith'  Leading  Cases,  217       .        .        .707 

Seaber  r.  Hawkes,  5  M.  &  P.  549 555,  n 

Seddon  v.  Senate,  13  East,  63 256 

Seignorett  v.  Noguire,  2  Ld.  Raym.  1241 256 

Sellers  v.  Lawrence,  Willes,  413 397 

Serle  v.  Waterworth,  4  M.  &  W.  9       . 285 

V.  Williams,  Hob.  288 410 

Shadwell  v.  Hutchinson,  M.  &  M.  350 711 

,  2B.  &Ad.97 711,712,717 

Shaw  r.  Fi.sher,  2DeG.  &S.  11 857 

t'.  Holland,  15  M.  &  W.  136 448,  484(a) 

v.  York  and  North  Midland  Railway  Company,  13  Q.  B.  347  .         .        816 

Sheffield  and  Rotherham  and  Chestei-liekl  Fire  and  liife  Insurance  Company, 

In  re,  10  Q.  B.  839 87 

Short  c.  Skipwith,  1  Brackenbrough's  Rep.  (American)  103  .         .         .        555,  n. 

Shrimpton  v.  Laight,  18  Beavan,  164 90(a) 

Siel>ert  r.  Spooner,  1  M.  &  W.  714 522 

Sillem  V.  Tliornton,  3  Ellis  &  B.  868 151 

Sims  ?'.  Bond,  5  B.  &  Ad.  389 316 

r.  Brittain,  4  B.  &  Ad.  375 316 

Simson  r.  Sanders,  Poph.  144 139 

Skip  V.  Eastern  Counties  Railway  Company,  9  Exch.  223  .         .         .         .         803 

Skyring  r.  Greenwood,  4  B.  &  C.  281,  6  !).&  R.  40 1 282 

Slack  V.  Sharpe,  8  Ad.  &  E.  366,  3  N.  &  P.  30     .  1H4,  186, 187,  188,  189 

Small  V.  Oudley,  2  P.  Wms.  427 368,  521 

Smith  V.  Cannan,  2  Ellis  &  B.  35  .         .         .    364,  365,  367,  369,  517,  618,  524 

i\  Mawhood,  14  M.  &  W.  452 205 

V.  Mercer,  1  Marsh.  453,  6  Taunt.  76       .         .         •         .         281,  286,  294 

Smout  r.  Ilbury,  10  M.  &  W.  1 793 

Smyth  r.  Anderson,  7  C.  B.  21 917 


XX  TABLE  OF  CASES  CITED. 

page: 
Solomon  v.  Dawes,  1  Esp.  N.  P.  C.  83 605 

Some  V.  Bai'wish,  Cro.  Jac.  231 704 

Somerville  v.  Hawkins,  10  C.  B.  683       .        .        .        .        .        .        .     135, 546 

Southall  V.  Eigg,  11  C.  B.  481 284 

Southern  v.  How,  Poph.  144 139 

Sowerby  v.  Butxjher,  1  C.  &  M.  371,  4  Tyrwh.  320 908 

Sparling  v.  Parker,  9  Beavan,  450 343,  3.53, 858 

Spottiflwoode  v.  Clarke,  2  Phill.  Ch.  R  154         ,        .        .        .  90  (a),  97,  n. 

Stackpole  V.  Arnold,  11  Mass.  Rep.  (American)  29         ....        555,  n. 

Stalworth  v.  Inns,  13  M.  &  W.  469,  2  D.  &  L.  428 752 

Stanley  v.  White,  14  East,  332 843 

Staple  V.  Spring,  10  Mass.  Rep.  (American)  74 708  (e) 

Staunton  Iron  Company,  In  re,  25  Law  Journ.  Ch.  142         .        .        .        .    630 

Stauntonv.  Wood,  16Q.  B.  638 570 

Stavers  v.  Curling,  3  N.  C.  355,  3  Scott,  740 677,  682 

Stead  V.  Thornton^  3  B.  &  Ad.  357,  n 316 

Steavenson  v,  Oliver,  8  M.  &  W.  234 206 

Stephens  v.  Badcock,  3  B.  &  Ad.  354 316 

V.  Hill,  10  M.  &  W.  21 ,  1  Dowl.  N.  S.  669 409 

Stevens  v.  Midland  Counties  Railway  Company,  10  Exch.  352         .        .  89 

Stone  V.  Marsh,  6  B.  &  C.  551,  9  D.  &  R.  643,  R.  &  M.  364  .        .         .        .     602 

Stowel  V.  Zouch  (Lord),  Plowd.  376 820- 

Strahan,  In  re,  25  Law  Journ.  (Bankruptcy)  10    .        .        ,        ^        .        .    181 

Sturges  V.  Curzon  (Lord),  7  Exch.  17 055,  657,  65a 

Sutton  Hospital  Case,  10  Co.  Rep»  28.  b 87 

Swatman  v.  Ambler,  8  Exch.  7 237 

Swead  V.  Badley,  1  Roll  244 715 

Sykes  v.  Sykes.  5  D.  &  R,  292, 3  B.  &  C.  541 87 

Tannery.  Christian,  4  Ellis  &B.  591 917 

Tashburgh  (Sir  John)  v.  Day,  Cro.  Jac.  484 715 

Taylor  v.  Best,  14  C.  B,  487 7 1& 

V.  Carpenter,  2  Sandf.  Ch.  R.  (American)  603         .        .        .        .     91,  n. 

11  Paige  R.  (American)  293,  2  Woodbuiy  &  Minot,  1.  91,  n. 

. V,  Hawkins,  16  Q.  B.  308        .......         135,  546 

655 

654,  655 

.     589,  501,  594 

180,  185 

82 

033 
9  D.  &  R.  278     .        .     445 

.  708  {d) 

555,  n. 

497 

381 

704  (^z;^ 


V.  Marling,  2  Scott  N.  R.  374,  2  M.  &  G.  55 

V,  Shuttleworth,  6  N.  C.  277,  8  Scott,  565 

Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680 . 

Temple  v,  PuUen,  8  Exch.  389    . 

Terry  v.  Duntze,  2  H.  Bl.  389 

TeUey  v.  Taylor,  1  Ellis  &  B.  521       .        ... 

Thames  Tunnel  Company  v.  Sheldon,  6  B.  &.  C.  341 

Thayer  v.  Brooks,  17  Ohio  (American),  489 

Thomasv.  Bishop,  2  Stra.  955         .... 

— V.  Hewes,  2  C.  &  M.  519         ... 

V,  Williams,  10  B.  &  C.  664 

Thomlinbou  r.  Browu,  Sayer»  215 


TABLE  OF  CASES  CITED. 


XXI 


— ,  PAGE 

ThompsoD    V.  Gibson,  7  M.  &.  W.  456    .        .        .        .  707,  708  («),  709,  713, 716 

«'.  Universal  Salvage  Company,  3  Exch.  310    ....         690 

Thomson  v.  Davenport,  9  E.  &  C.  78,  4  M.  &  R.  110      .       550,  551,  556,  793,  907 

910,  914,  915 

Thorpe  v.  Plowden,  2  Exch.  387 496 

V,  Tliorpe,  1  Salk.  171,  1  Ixl.  Raym.  665,  1  Lutw.  250,  12  Mod  461 .       81 

Thumell  v.  Balbimie,  2  M.  &  W.  7b6 776,  777 

Thwaites  t\  Mackeson,  3  C.  &  P.  341 614 

Tippet  V.  Johns,  Tapping's  Cost- Book,  187 667 

Todd,  Ex  parte,  In  re  Williamson,  24  Law  Joiirn.  (Bankruptcy)  20     .         .     185 

Toll  V.  Lee,  4  Exch.  230 858 

Tomlinson  v.  Brown,  cited  4  Burr.  2142 704,  712 

Tonge  V,  Chadwick,  2  Jurist,  N.  S.  232 271  - 

Toogood  V.  Spyring,  I  C.  M.  &  R.  181,  4  Tyrwh.  582    .  .         .134,  547 

Toppin  V.  Field,  4  Q.  B.  3^6,  3  Gale  &  D.  340 179 

V.  Lomas,  16  C.  B.  145,  161 351 

TownsiJ.  Mead,  16  C.  B.  123 193(a) 

Townsend  v.  Nash,  3  Atk.  336 351 

Tucker  r.  Newman,  11  Ad.  &  E.  40,  3  P.  &  D.  14 712 

Vaughau's  Case  (not  reported) 412 

Vedder  v.  Vedder,  1  Denio  (American),  257 708  (a) 

Terrell  v.  Robinson,  2  C.  M.  &  R.  495,  5  Tyrwh.  1069,  4  Dowl.  P.  C.  242      .     605 
Vincent  de  la  Barre  v.  Caiiwallader  Jones,  Hardres,  221   ....         133 

Waddle  r.  Downman,  12  M.  &  W.  562    .         .        .  .        .     755,  756 

Wade  V.  Dowling,  4  Elli.s  &  B.  44 752 

Walker  r.  Bartlett,  17  C.  B.  446 851,  852 

i\  The  York  and  North  Midland  Railway  Company,  2  Ellis  &  B. 

750 817,  822 

Wallace  r.  King,  2  H.  Blac.  13 118,120,124 

Wallen  v.  Smith,  3  M.  &  W.  138 266 

Warburg  v.  Tucker,  5  Ellis  &  B.  384 181,  182,  188 

Ward  i\  Audland,  16  M.  &  W.  862 256,  258 

i\  Ward,  7  Exch.  838 703  (a) 

Ware  r.  Cuml)erlege,  20  Beavan,  503 349,  351 

Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company  v.  Pidcock, 

8  Exch.  279 446 

Waters  v.  Glassop,  1  Ld.  Ra>Tn.  357 .         .        680 

Watson  V.  Charlemont  (Earl),  12  Q.  B.  856 738 

V.  Spratley,  10  Exch.  222         .         .  349,  350,  351,  353,  354,  355,  858,  859 

Watts  V.  Porter,  3  Ellis  &  B.  743 759,  764 

r.  Salter,  10  C.  B.  477 741 

Waugh  V.  CaiVer,  2  H.  Bl.  235 630,  634,  637 

Wedge  p.  Newlyn,  4  B.  &  Ad.  831 516,519 

Weillake  r.  Hurley,  1  C.  &  J.  83 317 

WeUs  V.  Igguldeu,  3  B.  &  C.  186,  5  D.  &  R.  13 S'20 


xxii  TABLE  OF  CASES  CITED. 

PAGE 

West  V.  BlakewAy,  2  M.  &  G.  729,  3  Scott,  N.  R.  218     .         .         .         .     100,  H99 

Weston  V.  Dobinet,  Cro.  Jac  432 133 

Westoby  v.  Day,  2  Ellis  &  B.  605 7G1 

Wharton  V.  Walker,  4  B.  &  C.  163,  6  D.  &  R.  288 317 

White's  Case,  Dyer,  158,  Godbolt,  346 54 

White  V.  Spettigue,  13  M.  &  W.  603 602,  603 

Whitehead,  In  re,  4  M.  &  G,  768,  5  Scott,  N.  R.  239 270 

Whitworth  v.  Smith,  1  M.  &  Rob.  193 118,  122 

Wicks  V.  Fentham,  4  T.  R.  247 142(a) 

Wiggett  V.  Fox  &  Henderson,  1 1  Exch.  832 805  (a) 

Wigglesworth  v.  J)alli8on,  Doiigl.  201,  1  Smith's  Leading  Cases,  453   .  779 

Wigmore  v.  Jay,  5  Exch.  354 800,  801 

Wilbraham  v.  Snow,  2  Wms.  Saund.  47  h 601 

Wilde  V.  Waters,  16  C.  B.  637 171,  899(a) 

Wilkinson  v.  Johnson,  3  B.  &  C.  428,  5  D.  &  R.  403       .        .         .      282,  293,  295 

V.  Kirby,  15  C.  B.  430         .        .        .  ....         207 

Williams  v.  Douglas,  5  Beavan,  82 134 

V.  Jarman,  13  M.  &  W.  128,  2  D.  &  L.  212,  14  Law  Journ. 

Exch.  166 53(a) 

V.  Everett,  14  East.  682 317 

Wilson  V.  Anderton,  1  B.  &  Ad.  450  604,  605,  608 

v.  Barker,  4  B.  &  Ad.  614 603 

V.  Day,  2  Buit.  827  .        .        .* 368,  520 

V.  De  Zulueta,  14  Q.  B.  406 550,  566,  916 

Winterboume  V.  Morgan,  1 1  East,  395 120 

Wise  V.  The  Great  Western  Railway  Company,  Weekly  Rep.  May,  1856, 

p.  651 820,823 

Withers  v.  Reynolds,  2  B.  &  Ad.  882 82 

Wolveridge  v.  Steward,  1  C.  &  M.  644,  3  M.  &  Scott,  561  .  .  .  .  854 
Wood  V.  Benson,  2  a  &  J.  94 693 

V.  Perry,  3  Exch.  442     ...         .       325,  326,  327,  328,  329^  330,  331 

V.  Thompson,  1  Car.  &  M.  171  .......        496 

Woodhams,  v.  Newman,  7  C.  B.  654 261,  267 

Woodward  v.  Robinson,  1  Stra.  302 543 

WooUey  v.  Smith,  3  C.  B.  610 183 

Worsley  v.  De  Mattos,  1  Burr.  467,  478 367,  520 

Wyld  V.  Pickford,  8  M.  &  W.  443 816 

Wynne  v.  Price,  3  De  G.  &  S.  310  855,  856,  857,  862 

Yates  V.  Knight,  2  N.  C.  277,  2  Scott,  470      ......        .     693,  694 

Yelland,  Ex  parte,  21  Law  Journ.  Ch.  852,  16  Jurist,  509  ...         741 

York,    Newcastle,   and  Berwick    Railway  Company,    App.,    Crisp.  Rep. 

14C.  B.  527 817 

Young  V.  Wand,  8  Exch.  221 368,  515 

V.  Winter,  16  C.  B.  401 181,  182,  188 

Zacharie  v.  Nash,  13  Louisiana  Rep.  (American)  20  ....  555,  u. 


TABLE  OF  STATUTES  CITED. 


PAGE 

RICHARD  II. 

2,  c  5.  (Statute  against  seditious  rumours.) 136 

EDWARD  1. 

3,  c.  34.  (Statute  of  Westminster  1.) 136 

ELIZABETH. 

13,  c,  6.  (Fraudulent  conveyance.) 615 

31,  c.  6,  ss.  5,  8.  (Ecclesiastical  law :  simouiacal  contract.)      .        .       389—401 

43,  c.  6.  (Costs :  certificate.) 313 

CHARLES  II. 

29,  c.  3,  8.  4.  (Statute  of  frauds :  representations  as  to  credit,  &c)         .  380 

8.  7.  (Statute  of  frauds:  declaration  of  trust.)      ....  237 
8.  17.  (Statute  of  frauds  :  sale  of  goods.) ....         587,  859 

WILLIAM  III. 

9  &  10,  c.  15.  (Agreement  of  reference.) 499 

c.  30,  s.  10.  (Forests  :  Crown  gi-ants.) 60 

ANNE. 

I,  Stat.  1,  c.  7,  s.  5.  (Grants  of  Crown  lands.) 60 

GEORGE  I. 

12,  c.  29.  (Arrest  on  mesne  process.) 631 

8.  4.  (Attorney  :  guilty  of  forgery  or  perjury.)            .         .        .  406 

GEORGE  II. 

9,  c.  36.  (Mortmain  act.) 343 

II,  c.  19,  ss.  8,  19.  (Landlord  and  tenant ;  irregular  distress.)  .        .        .  112 

GEORGE  IIL 

5,  c.  Ixxxvi.  (Black  Sluice  Drainage  Act,  1765.) 113 

10,  c  xli.  (Black  Sluice  Drainage  Act,  1770.) 113 


xxiv  TABLE  OF  STATUTES  CITED. 

PAGE 

GEORGE  III  {continued.) 
39,  c.  79,  88.  23 — 27.  (Printer :  penalty  for  omission  of  imprint)       .     202,  203 

60,  c.  Ixiv.  (Eling  and  Fawley  Inclosure  Act.) 62(a) 

61,  c.  65.  (Printer :  penalty  for  omission  of  imprint.)         ....     203 
55,  c.  184,  Sched.  Part  1,  Transfer.  (Stamp :  on  transfer  of  shares  in  a  mine) 

336,  857(a),  858 
c.  194.  (Apothecaries'  Act.) 206 

GEORGE  IV. 

6,  c.  16,  8.  56.  (Bankrupt :  contingent  debt.) 179,  180 

c.  xxxix.  (Van  Diemen's  LandCompany^s  Act.)         ....        454 
c  13a  (Naval  surgeons.) 206 

7,  c  46.  (Joint-Stock  Banking  Company.) 88 

9,  c  14,  8.  1.  (Statute  of  Limitations.) 819 

8.  6.  (Action  for  false  representation.) 370 

8.  7.  (Lord  Tenterden's  Act :  sale  of  goods.)         .        .  .587 

c.  61.  (Sale  of  exciseable  liquors.)       .......        205 

11  GEO.  IV  &  1  WILLIAM  IV. 
c.  68.  (Carriers'  Act)  .        .        .        226,  231,  234,  575,  816,  817,  819,  822 

WILLIAM  IV. 

2  &  3,  c.  71,  8.  1.  (Prescriptive  right.) 60 

88.  2,  4.  (Prescription  Act :  unity  of  posse^ou.)        .        .        696 
c.  100,  8.  1.  (Tithe  Prescription  Act.) 64 

3  &  4,  c.  27,  8.  36.  (Abolition  of  real  actions.) 715(a) 

c.  42,  88.  23,  24.  (Amendment  at  nisi  prius.) 497 

5  &  6,  c.  83,  8.  1.  (Letters-patent :  disclaimer.) 644(a) 

6,  c.  xxxvi.  (Bristol  and  Exeter  Railway  Act.) 852 

VICTORIA. 

1  &  2,  c.  59,  8.  14.  (International  copyright) 299 

c.  110,  8.  3.  (Discharging  defendant  from  arrest  on  capias.)    .        .  527 

8.  14.  (Charging  stock.) 764 

8.  18.  (Order  for  payment  of  money.) 173 

2  &  3,  c.  12,  8.  2.  (Printer  :  penalty  for  omission  of  imprint)        .        .  194 

5  &  6,  a  45,  88. 11,  12,  13, 14.  (Copyright :  expunging  or  varying  entry  on 

the  register.)  ....   297—312 

8. 15.  (Copjmght :  infiingement) 194 

8.  24.  (Copyright :  registration  of.) 194 

c.  79,  8.  21.  (Stamp  :  charterparty.) 36 

6  &  7,  c  18,  8.  75.  (Registration  of  voters  :  equitable  interest.)         .        .    347 

7  &  8,  c  12.  (International  copyright.) 307  (a) 

c.  xviii,  8.  220.  (Midland  Railway  Act) 53  (a) 

8.  264.  (Midland  Railway  Act :  interpretation  clause.)    .     53  (a) 
c.  69,  8.  5.  (Letters-patent :  disclaimer.) 644  (a) 


TABLE  OF  STATUTES  CITED.  xxv 

PAGE 

VICTORIA  {cofUinwd.) 

7  &  8,  c.  110,  8.  26.  (Joint-Stock  Company :  incorporation.)       ...      88 

B.  63.  (Joint-Stock  Companies  Begistration  Act.)     .        .        739 
as.  66,  68.  (Joint-Stock  Company  :  execution  against  share- 
holders.)         086 

c.  111.  (Winding-up  Act,  1845.) 737,740 

8  &  9,  c  16.  (Companies  Clauses  Consolidation  Act.  1845.)    .        .       415,  436, 

437  (a),  439,  440,  445,  446,  480,  481 
c  18.  (Lands  Clauses  Consolidation  Act,  1845.)  .        .        .         415,  440 
c.  20,  s.  3.  (Railways  Clauses  Consolidation  Act,  1845:  interpreta- 
tion clause.) 53  (a) 

s.  108.  (Railways  Clauses  Consolidation  Act,  1845.)        .         53  (a) 

c.  Ivi  (Midland  Railway  Act.)        . 46 

c  Ixxiii.  (Tyne  Coal  Turn  Act) 220 

c.  89.  (Ship  registry  act.) 890 

c  106,  s.  5.  (Lease.) 353 

c  109,  s,  19.  (Issue.) 497 

c  cxix.  (Midland  Great  Western  Railway  of  Ireland  Act.)    .        .    442 
c.  clxxriii.  (Westminster  Improvement  Act.)       .        .        .        .        351 

9  &  10,  c.  95,  ss.  128,  129.  (County-Court :  costs.)       .        .        .     264,  268,  269 

8.  128.  (County-Court:  concurrent  jurisdiction.)  .  .  325 
c.  ccxxiv.  (Mullingar  and  Athlone  Railway  Act.)  ....  443 
c.  ccxcvii.  (Black  Sluice  Drainage  Act,  1846.)  .  .  .  .  113 
c  cccxcvii.  (Cork  and  Waterford  Railway  Act,  1846.)     .        .   414,  433, 

436,  444  (a),  451 

10  &  11,  c.  cxxxi.  (Westminster  Improvement  Act.) 351 

11  &12,  c.  45.  (Windiug-up  Act,  1848.) 737,740 

12  &  13,  c.  lix.  (Black  Sluice  Drainage  Act,  1849.) 113 

c.  106,  s.  67.  (Bankrupt:  fraudulent  conveyance.)  .  .  355,  505 
8.  93.  (Bankrupt :  petition  for  adjudication.)  .  .  .  209 
s.  145.  (Bankrupt :  delivering  up  premises.)  .        .        .         177 

s.  171.  (Bankrupt :  mutual  credit.) 654 

s.  178.  (Bankrupt :    liability  to  pay  money  on  a  contin- 
gency.) .        .        •        • 177 

13  k  14,  c.  61,  sa.  11,  12,  13.  (County-Court  :  co.sts.)  261,  265,  312,  332 

c.  cii.  (Westminster  Improvement  Act.) 351 

14  &  15,  c.  xcv.  (Cork  and  Waterford  Railway  Amendment  Act,  1851.)        414 

c.  99.  (Evidence  :  parties  to  the  suit.) 192 

15  &  16,  c.  54,  s.  4.  (County-Court :  costs.)        ....         261,  312,  332 

c.  76,  s.  42.  (Common  Law  Procedure  Act,  1852 :  stating  case.)  .  415 

8.  60.  (Common  Law  Procedure  Act :  demurrer.)  .  .  208 
8.  75.  (Common  Law  Procedure  A  ct :  distributive  pleas.)  207, 208 
8.  80.  (Common  Law  Procedure  Act :  1852  :  pleading  and 

demurring.) 395 

8. 101.  (Common   Law   Procedure  Act,  1852  :    notice  to 

proceed.) 218 


xxTi  ABRIDGMENTS. 

PAGE 

VICTORIA  {continued,) 

15  &  16,  c.  Ixivii,  8.  119.  (London  Small  Debts  Act :  costs.)       .  639 

c  83,  s.  39.  (Lettei-s-patent :  disclaimer.)  ....    644  {a) 

(Patent  Law  Amendment  Act,  1862.)         .     75,  76,  77,  80 

16  &  17,  c.  6,  8.  2.  (Letters-patent :  periodical  payments.)        ...  72 

c.  30,  s.  9.  (Evidence :  prisoners.) 34,  n. 

c.  clxxvi.  (Westminster  Improvement  Act.)  .  351 

17  &  18,  c.  31.  (Railway  Traffic  Act,  1854.)  48,  51,  56,  58,  805,  826 

c.  49.  (New  Forest  Claims.) 60 

c.  119,  8.  20.  (Bankrupt :  petition  for  adjudication.)     .  .    209 

c.  125,  8.  3.  (Common  Law  Procedure,  1854  :  arbitration.)       .173,  691 
B.  5.  (Common  Law  Procedure  Act,  1854 :  settling  special 

case.) 35 

8.  11.  (Common  Law  Procedure  Act,  1854  :   staying  pro- 
ceedings.)       651 

88.  34,  35.  (Common  Law  Procedure  Act,  1854 ;  appeal.)  .   292, 

851,881 
8.  37.  (Common  Law  Procedure  Act,  1854 :   striking  out 

defendants.) 728 

8. 44.  (Common    Law  Procedure    Act,    1854 :     costs  of 

motions  for  new  trials.) 640 

8.  46.  Common  Law  Procedure  Act,  1854  :   production  of 

doc\iments.) 261 

88.  61,  53.  (Common-Law  Procedure  Act,  1854  :   interro- 
gatories.)   239,  643 

ss.  60 — 65.   (Common  Law  Procedure    Act,  1854 :    at- 
tachment.)     536,  642,  757 

SB.  61 — 64.  (Common  Law  Procedure  Act :  garnishment.)    757 
c.  ccvi.  (Cork  and  Youghal  Railway  Act,  1854.)  .        .        .414,  435 

18  &  19,  c  67.  (Bills  of  Exchange  Act.) 757 


ABRIDGMENTS. 

Bacon*8  Abridgment,  Corporations  (C),  pi.  1 88 

Covenant  (J^\ 253 

QomyriA^^jyi^dsXfAction  upon  the  Case  for  Defamation  QP.  ^2.)                     .  137 

Attachment  (H.) 542 

Covenant  (A.  1.) 252 

(A.  2.) 255 

Franchises  (J^,^.) 87 

(F.  14.) 88 

Market 601  (<i) 

Pfoacfer(E.  6.) 396 

(M.2.) 543 

ReUase  (K  1.) 399 


YEAR  BOOK,  &c.  xxvii 

PAOB 

iRolWa  Abridgment,  112,  pi.  9 142(a) 

p.  817 .        .        131 

Viner's  Abridgement,  Corporations  (K),  pi.  2 86 

Covenant  (G.  3.)       .        .        .        .         .         .        .        252 


YEAR  BOOK. 

21  E.  4,  fo.  56.  a.  b.         .        .        .        .        .  •     .  .        .        .87 


RULES  OF  COURT. 

Hilary,  1853.     Re-admission  of  attorney 661 

r.  4.     Venue 206 

Michaelmas  Vacation,  1854,  No.  10.    Execution  on  award       .        .        .  173 


MAXIMS. 

Id  cert um  est  quod  certum  redd i  potest 911 

Id  jure,  non  remota  causa,  sed  proxima  spectatur 379 

Onuiia  rito  acta  esse  praisumuntur 45 

Pnvseutia  corporis  tollit  errorem  nominis,  et  Veritas  iiomiuis  toUit  errorem 

demon^itratioQis • 911 


ERRATA. 

Page  00,  note  (a),  line  10,  for  "  1  Law  Jouni."  read  "  17  Law  Journ." 

135,  line  20,  for  "  10  Q.B.,*'  read  "  16  Q.B." 

156,  marginal  note,  line  24,  for  "  C."  read  "  B/' 

171,  last  line  but  three,  for  "  either,'*  read  "  neither." 

527,  note  (a),  add  "  956." 


-  548,  line  6,  for  "  Rule  discharged,"  read  "  Rule  absolute." 

-  609,  line  7,  for  "  GV»m,"  read  "  Greenway,** 


VOLUME  xin. 

Page  762,  line  4,  for  "  give,"  read  "  save," 
763,  line  9,  for  "  since,"  read  «  before."  (a) 

(fl)  See  the  judgment  of  Vi«e-Chancellor  Page  Wood,  in  Arnold  v.  The  Mayor 
4^,  of  Oraveiend,  2  Kay  &  Johnson,  589. 


OASES 


ARGUED  AND  DETERBONED 


III     THX 


COURT    OF   COMMON   PLEAS 


AMD   »   THB 


fe|eqttcr  €|mkr, 


IV 


EASTER   TERM, 


IN     THS 

NINETEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who   USUALLT  sat  in  banco  in  this  TSRlf,  webe, — 

Jebvis,  C.  J.,  Cbesswell,  J.,  Cbowdbb,  J.,  and  Willes,  J.  1856. 


MEMORANDA. 


Ix  the  Vacation  preceding  this  Term,  Gillery  Pigott,  Promotions. 
Esq.,  George  Hayes,  Esq.,  and  Mordaunt  Lawson  Wells, 
Esq.,  all  of  the  Middle   Temple,   were  called   to  the 
degree  of  the  coif. 

They  gave  rings  with  the  following  motto, — "  Cedant 
anna  togae/' 

On  the  first  day  of  this  Term,  Charles  Jasper  Selwyn, 
Esq.,  of  Lincoln's  Inn,  and  Hugh  M*Calmont  Caims, 
Esq.,  of  the  Middle  Temple,  who  had  been  appointed 
Her  Majesty's  Coimsel  learned  in  the  law,  took  their 
seats  i^ithin  the  Bar. 

VOL.   XVIII. — C.   B.  B* 


1856. 


IN   THK  COMMON    PLEAS, 


Pashby  and  Another  v.  The  Mayor,  Aldermen,  and 


AprU  25. 

By  a  contract 
for  the  build- 
ing of  a 
borough  gaol, 
it  was  provid- 
ed, amongst 
other  things, 
'*  that  no  alter- 
ations should 
be  made  with- 


BURGESSES  OF  THE  BOROUOH  OF  BIRMINGHAM. 
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HIS  was  an  action  brought  by  the  plaintiffs,  who 
were  builders,  against  the  defendants,  to  recover  a 
balance  of  44j6U.  198.  8d.  claimed  to  be  due  from  the 
defendants  to  the  plaintiflfe  in  respect  of  the  building  of 
the  gaol  at  Birmingham. 

The  cause  came  on  to  be  tried  at  the  Warwick  Spring 
outthewritten  Assizes  in  1855,  when  the  cause  and  all  other  matters 

authority  of       ,        , 

the  architect,    in  difference  between  the  parties  were  referred  to  arbi- 

by  whom  the 
value  of  such 
alterations 
should  be  as 


the  arbitrator  entered  upon  any  question  of  amoimt 
In  pursuance  of  this  power,  the  arbitrator  stated  for  the 
decision  of  the  court  the  following  case : — 

The  declaration  in  this  cause  contains  a  count  on  the 
special  contract  hereinafter  mentioned,  and  also  a  count 
for  work  and  materials. 


tration,  with  power  for  the  arbitrator  to  state  a  special 
case,  including  all  matters  of  law  that  might  be  raised 

cortainedjand  before  him,  as  well  as  those  already  raised  by  demurrer ; 

ance  for  alter-   such  Special  case  to  be  stated  and  disposed  of  before 

ations  should 
be  made,  un- 
less the  value 
of  the  same 
was  ascertain- 
ed at  the  time 
the  work  was 
done,  and  en- 
tered in  a 
book,  such 
entry  to  be 
submitted  to 

and  approved  of  by  the  architect,** — that  no  payments  should  be  made  to  the  oontraeb- 
ors,  except  on  the  production  of  a  certificate  from  the  architect  that  a  certain  amount 
of  work  had  been  done;  and  that  the  architect  should  deliver  his  certificate  thereof  at 
the  end  of  every  fourteen  days," — and  "  that  the  contractors  ^ould  be  entitled  to 
receive  at  the  end  of  every  fourteen  days  the  amount  for  which  the  architect  should 
have  given  his  oertifieate ;  the  amount  of  such  oertifieate  to  be  lees  by  certain  vary- 
ing proportions  than  the  value  of  the  work  done,  until  90  per  cent  of  the  whole  should 
be  completed ;  and  that  no  further  payments  should  be  made  to  the  coniraetort  tmiU 
wUhin  three  calendar  months  after  the  architect  should  have  certified  the  completion  of  the 
whole  work  to  his  satisfaction,  when  one  half  of  the  remainder  should  be  paid,  and  the 
balance  at  the  end  tf  twelve  montkff  from  the  date  of  the  arohiteet's  oertifietdie  of  com- 
pletion :" — 

Held,  that  the- ansfaftect'fl  certificate  of  final  completion  was  sufflcietit,  without  men- 
tioning the  amout  remaining  due. 

By  the  contract  it  was  further  provided,  that,  if  any  dispute  or  difference  should 
arise  with  the  contractors  in  any  way  relating  to  ikne  contract,  or  if  any  question  should 
arise  between  any  of  the  several  contractors  relating  to  the  proposed  building,  such 
dispute,  difference,  or  question  should  bo  settled  by  the  architect,  whose  decision  there- 
on should  be  absolute  and  final : — Held,  that  this  condition  applied  only  to  disputes  as 
to  the  mode  of  carrying  on  the  several  works,  and  not  to  differences  betweeu  the  con- 
tractors and  the  corporation  as  to  their  claim  for  extras. 
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The  following  are   the   particulars  of  the  plaintiffs'        1856. 
demand : — 
"1847.  To  general  work  done  by  the 
plaintiffs  for  the  defendants  at  the 
borough  gaol     -  -  - 

To  skylights  -  -  - 

To  pump  well       -  -  - 

To  iron  bars  -  -  -  - 

To  model  .  -  • 

To  whitewashing         •  -  « 

To  shelving  -  -  . 

To  bridge  inclosing  same 

To  main  ventilation  flues 

To  day-work  -  -  -  - 

To  fittings  -  -  - 

To  amount  of  work  done  under  the 
contract  mentioned  and  set  forth  in 
the  declaration  in  this  cause    -         33,469  11     5  ^ 

The  plaintiffs  claimed  a  balance  of  4461/.  Ids.  Sd. 

To  the  declaration  there  were  various  pleas  and 
subsequent  pleadings,  raising  several  questions  of  law 
and  fact ;  and,  for  the  purpose  of  guiding  the  arbitrator 
in  the  determination  of  these  issues,  and  of  other  ques- 
tions raised  before  him  upon  the  reference,  he  stated  the 
following  facts  for  the  opinion  of  the  court : — 

On  the  27th  of  October,  1846,  a  contract  was  entered 
into  between  the  plaintiffs  and  defendants,  of  which  the 
following  is  a  copy  : — 

"This  indenture,  made  the  27th  day  of  October,  Contract. 
1846,  between  Thomas  Pashby  and  (>harles  Henry 
Plevins,  both  of  the  borough  of  Birmingham,  in  the 
county  of  Warwick,  builders  and  co-partners,  of  the  one 
part,  and  The  Mayor,  Aldermen,  and  Burgesses  of  the 
said  borough,  of  the  other  part :  Whereas,  public  notice 
having  been  given  that  persons  desirous  of  contracting 
to  complete  the  work  of  the  Birmingham  Borough  Gaol, 

B  2 


IN    THK   COMMON    PLKA8, 

1856.       and  to  supply  the  necessary  materials  and  labor  for  that 


Pasiiby  purpose,  were  to  send  sealed  tenders  to  the  town-clerk 
Thk  Mayor  ^'^  ^^^  ®**^  borough  at  the  time  and  in  manner  in  the 
^c .  OK  sai(j  notice  mentioned  ;  and  notice  was  also  given  that 
plans,  drawings,  and  specifications  of  the  works  to  be 
performed,  were  prepared,  and  might  be  inspected  at 
the  office  of  D.  R.  Hill,  of  the  said  borough,  architect, 
where  copies  of  the  conditions  might  be  obtained  on 
which  the  tenders  for  the  completion  of  the  works 
would  be  accepted,  by  persons  desirous  of  undertaking 
the  same :  And  whereas  the  said  Thomas  Pashby  and 
Charles  Henry  Plevins,  by  a  tender  under  their  hands, 
dated  the  17th  of  October,  1846,  offered  to  perform  the 
whole  of  the  several  works  required  in  the  completion 
of  the  said  gaol  according  to  the  said  conditions,  speci- 
fications, and  drawings,  for  the  sum  of  33,469/.  11^.  5d. : 
And  whereas  the  said  conditions,  and  the  said  tender 
under  the  hands  of  the  said  Thomas  Pashby  and  Charles 
Henry  Plevins,  and  the  schedule  of  prices,  drawings, 
and  specifications  in  such  conditions  and  tender  referred 
to,  are  annexed  by  way  of  schedules  to  these  presents : 
Now  this  indenture  witnesseth,  that  they,  the  said 
Thomas  Pashby  and  Charles  Henry  Plevins,  do  hereby 
jointly,  for  themselves,  their  heirs,  executors,  and  admin- 
istrators, and  each  of  them  doth  hereby  severally, 
for  himself,  his  heirs,  executors  and  administrators, 
covenant  and  agree  with  the  said  Mayor,  Alder- 
men, and  Burgesses,  their  successors  and  assigns,  that 
they,  the  said  Thomas  Pashby  and  Charles  Henry 
Plevins,  their  executors  and  administrators,  shall  and 
will  well  and  effectually  do,  execute,  and  perform  all 
the  works,  acts,  matters,  and  things  whatsoever  by  the 
said  tender  under  the  hands  of  the  said  Thomas  Pashby 
and  Charles  Henry  Plevins  annexed  by  way  of  schedule 
to  these  presents  offered,  proposed,  or  agreed  to  be  done, 
according  to  the  true  intent  of  the  said  tender,  and  the 
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conditions,  specifications,  and  drawings  therein  referred         1856. 

to,  and  also  annexed  by  way  of  schedule  to  these  pre-       pl^jm 

sents :  And  the  said  Mayor,  Aldermen,  and  Burs^esses,    ^     5; 

^     '  '  ^      ^  ^  '     The  Mayor. 

do  hereby  covenant  and  agree  with  the  said  Thomas  &C.,  of 
Pashby  and  Charles  Henry  Plevins,  their  executors  and 
administrators,  that  they,  the  said  Thomas  Pashby  and 
Charles  Henry  Plevins,  their  executors  or  administrators, 
well  and  truly  performing,  fulfilling,  and  keeping  the 
covenants  and  agreements  on  their  and  his  parts  here- 
inbefore contained,  they  the  said  Mayor,  Aldermen, 
and  Bai^esses,  or  their  successors,  shall  and  will  pay 
unto  the .  said  Thomas  Pashby  and  Charles  Henry 
Plevins,  their  executors  and  administrators,  the  several 
amounts  and  sums  of  money  which  the  said  Thomas 
Pashby  and  Charles  Henry  Plevins,  their  executors  or 
administrators,  shall  from  time  to  time  be  entitled  to 
receive  according  to  the  terms  of  the  said  conditions  in 
this  behalf,  at  the  respective  times,  and  according  to  the 
true  intent  and  meaning  of  the  same  conditions.  In 
witness  &c." 

The  following  is  a  copy  of  the  conditions  referred  to 
in  the  said  contract: — 

"  Borough  of  Birmingham. 

**  Conditions  to  be  observed  by  persons  contracting  Couditiuas. 
with  the  Mayor,  Aldermen,  and  Burgesses  of  the  borough 
of  Birmingham,  in  the  county  of  Warwick,  for  the  com- 
pletion of  the  new  gaol  in  the  said  borough,  on  a  piece 
of  ground  situate  at  Wiusor  Green,  in  the  said  borough, 
according  to  the  drawings  and  specifications  prepared  by 
Mr.  D.  R.  Hill,  architect,  and  which  said  drawings  and 
specifications  are  numbered  from  1  to  24  A.,  both 
inclusive. 

"Immediately  on  possession  being  given  up  to  the 
contractor  or  contractors,  all  temporary  fencing,  gates, 
and  other  provisions  required  for  inclosin"^  and  protect- 
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1856.       ing  the  site  and  the  properties  adjoining^  and  for  the  pre- 
P^gj,3Y      vention  of  trespass  or  injury,  and  for  the  proper  drainage 
T     M   '       ^^  ^^^  ^^^  while  the  works  are  in  progress,  are  to  be 
&c.,  OF       made  by  the  contractor  or  contractors,  who  shall  also 
indemnify  and  hold  harmless  the  said  Mayor,  Aldermen, 
and   Burgesses  of  the   said    borough  of   Birmingham 
against  any  damage  caused  by  the  want  of  such  neces- 
sary conveniences  and  precautions. 

*^  The  contractor  or  contractors  will  also  be  required 
to  make  and  maintain  all  roads  or  ways  that  may  be 
necessary  for  the  conveyance  or  landing  of  materials  to 
the  site,  and  keep  in  repair  such  roads,  towing-paths,  or 
ways,  as  are  already  made,  and  shall  also  keep  in  proper 
repair,  to  the  satisfaction  of  the  architect,  all  offices, 
erections,  and  buildings  upon  the  premises,  and  provide 
any  fittings  or  other  things  that  may  be  required  in  the 
office  of  the  clerk  of  the  works. 

"  The  contractor  or  contractors  Will  be  required,  hav- 
ing  reference  to  the  present  state  of  the  works,  to  com- 
plete the  whole  according  to  the  drawings  and  specifica- 
tions, and  take  to  and  allow  for  in  his  or  their  tender  the 
whole  of  the  plant  and  other  materials,  excepting  the 
stock  of  bricks,  upon  the  ground,  for  which  he  or  they 
will  be  required  to  pay  3Ss,  per  thousand. 

^'  The  contractor  or  contractors  will  have  the  advan- 
tage of  working  the  brick-yard  lately  in  the  occupation 
of  Mr.  Walthew;  and  he  or  they  will  be  required,  in 
order  that  the  external  part  of  the  buildings  may  cor- 
respond with  the  works  already  performed,  to  work  the 
said  brick-yard,  and  to  take  to  the  same,  and  the  plant 
and  other  things  appertaining  thereto  and  used  there- 
with, at  the  cost  price ;  and  shall  give  satisfactory  secu- 
rity for  the  due  payment  of  the  royalties  and  performance 
of  the  agreement  under  which  the  said  brick-yard  is  now 
held.   The  contractor  or  contractors  will  also  be  required 
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to  take  particular  care  that  the  bricks  are  of  the  same        1856. 
size  and  color,  and  none  others  will,  under  any  circum-  ~  ~p2^i 
stances,  be  permitted  to  be  used.  «• 

**  loe  estimate  must  mclude  all  and  every  expense  &c.,op 
necessary  for  the  completion  of  the  buildings  according  ****"*'<5"a*«- 
to  and  as  described  in  the  specifications  and  descriptions, 
sod  as  shewn  in  the  drawings.  The  works  to  be  com- 
menced immediately  upon  possession  being  given  to  the 
contractor,  and  completed  in  every  respect  on  or  before 
the  29th  of  September,  1848.  And  the  said  contractor 
or  contractors  shall  be  liable  to  pay  and  shall  pay  to  the 
laid  Mayor,  Aldermen,  and  Burgesses  of  the  said  borough 
of  Birmingham,  for  each  and  every  week  succeeding  the 
date  hereby  fixed  upon  for  the  completion  of  the  works, 
the  sum  of  50£,  and  a  rateable  proportion  of  50/.  for  any 
part  of  a  week,  such  sum  or  sums  of  money  to  be 
and  be  taken  to  be  liquidated  damages  owing  from 
the  said  contractor  or  contractors  to  the  said  Mayor, 
Aldermen,  and  Burgesses  of  the  said  borough  of  Birming- 
ham; without  prejudice,  however,  to  the  power  here- 
after provided  for  determining  the  contract  and  re-letting 
the  works. 

^*  From  the  commencement  to  the  finishing  of  every 
part  of  the  works  hereby  contracted  for,  the  same  and  all 
materials  and  things  upon  the  premises  from  time  to  time 
during  the  progress  of  the  works,  shall  be  deemed  to  be 
the  property  of  the  Mayor,  Aldermen,  and  Burgesses; 
but  the  care  of  the  same,  and  every  thing  connected  with 
or  appertaining  thereto,  shall  be  with  the  contractor  or 
contractors,  who  shall  each  in  his  or  their  respective  de- 
partments protect  and  preserve  entire  and  uninjured  the 
whole  of  the  works  belonging  to  his  or  their  respective 
contracts :  and,  if  any  injury  or  disfigurement  shall  be 
done  thereto  by  the  inclemency  of  the  weather,  or  by 
accident  of  any  description,  or  by  the  artificers  employed, 
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1856.        or  by  any  other  means,  evitable  or  inevitable,  then  and 
P^gHBY       '^^  every  such  case  the  contractor  or  contractors  shall 
yi  completely  repair  or  replace  the  same,  as  the  case  may 

&e^  OF  be,  at  his  or  their  own  cost;  so  that,  at  the  conclusion  of 
the  works,  every  part  of  the  building  may  be  complete 
and  perfect,  and  in  a  clean  state ;  and  neither  the  archi- 
tect nor  the  Mayor,  Aldermen,  and  Burgesses  shall  be 
held  responsible,  nor  shall  be  chargeable,  for  anything 
lost,  stolen,  destroyed,  damaged,  or  removed,  or  that 
shall  fail  in  any  way. 

**  The  contractor  or  contractors  shall  also  insure  the 
building  and  materials  from  fire,  at  such  times  and  in 
such  amounts  as  may  be  directed  by  the  architect. 

"  The  contractor  or  contractors  shall  provide  all  labor, 
freightage,  materials,  and  workmanship,  and  proper  sheds 
for  workmen,  and  shall  also  provide  all  requisite  ladders, 
planks,  vessels,  ropes,  capstans,  wheel-barrows,  chains, 
grinding-mills,  pumps,  machinery,  carriages,  and  water, 
also  all  pulleys,  blocks,  centres,  turning-pieces,  all  rods, 
rules,  lines,  levels,  and  tools  of  every  description  required, 
and  every  other  matter  and  thing  necessary  for  the  proper 
carrying  on  and  completion  of  the  several  works  stipu- 
lated and  contracted  for:  the  contractor  or  contractors 
shall  also  completely  protect  and  preserve  the  works 
as  shall  be  directed  by  the  architect,  with  casings  or 
guards,  or  in  such  other  way  as  may  be  by  him  thought 
advisable. 

''The  drawings  and  specifications  shall  be  taken 
together  to  explain  each  other  according  to  their  true 
intent  and  meaning;  and,  should  anything  have  been 
omitted  either  in  the  specifications  or  drawings  which 
shall  be  necessary  for  the  proper  completion  of  any  part 
or  parts  of  the  several  works,  the  contractor  or  con- 
tractors shall  provide  materials  and  labor  for  the  same  at 
his  or  their  own  expense  and  cost,  just  as  if  they  had 


EASTER    TERM,    19   VICTORIA.  5 

been  more  particularly  described  or  shewn,  and  shall        1856. 

supply  whatever  may  be  required  to  complete  the  whole       p^g^j^ 

in  a  workman-like  manner.  ^     5: 

The  Mayor, 

^'  No  alterations,  additions,  or  omissions  shall  be  made       &c.,  of 

Birmingham 

without  written  authority  signed  by  the  architect;  and 

such  alterations,  additions,  or  omissions  so  ordered,  shall  Alterations. 

Dot  invalidate  the  contract  or  contracts,  but  the  value 

of  the  said  alterations,  additions,  or  omissions  shall  be 

ascertained  by  the  architect,  and  added  to  or  deducted 

from  the  amount  of  the   contract  or  contracts,  as  the 

case  may  be:  and  no  allowance  for  alterations,  addi- Value  to  be 

tions,  or  omissions,  shall  be  made  to  either  or  any  party,  ^^^  ^"  ^ 

unless  the  value  of  the  same  is  ascertained  at  the  time 

the  work  is  done,  and  entered  in  a  book  kept  for  that 

purpose ;  such  entry  to  be  submitted  to  and  approved  of 

by  the  architect 

"  The  contractor  or  contractors  will  be  required  to 
affix  prices  to  a  blank  schedule  (which  will  be  furnished) 
of  the  principal  items  of  the  work,  and  deliver  the  same 
with  their  tenders;  such  prices  to  include  the  use  of  all 
scaffolding,  ladders,  cartage,  &c.,  tackle,  and  carriage  to 
the  places  required,  and  every  other  matter  and  thing 
necessary,  without  any  additional  charge  whatever;  and 
shall  also  find  two  or  more  responsible  persons  as  sureties 
to  be  bound  jointly  and  severally,  in  an  amount  equal  to 
10  per  cent,  of  the  amount  of  the  tender,  for  the  due 
fulfilment  of  the  contract  or  contracts  according  to  the 
several  conditions,  specifications,  drawings,  and  parti- 
colars,  and  according  to  such  working-drawings  and 
directions  as  shall  be  given  during  the  progress  of  the 
works.  If  the  contractor  or  contractors  shall  fail  in  the 
fulfilment  of  any  of  these  conditions,  the  architect,  with 
the  consent  of  the  said  Mayor,  Aldermen,  and  Bur- 
gesses, shall  have  full  power  to  terminate  the  contract 
or  contracts,  and  enter  into  any  new  contract  for  the 
completion  of  the  works,  without  prejudice  to  any  of 
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1856.        the  remedies  against  the  contractor  or  contractors,  or  his 
P^gj,,^      or  their  sureties,  upon  the  contract  and  bond  to  be 

J:  executed  by  him  or  them  respectively. 

&e.,  OP  *'  The  works  shall  be  performed  by  proper  workmen, 

and  earned  on  m  a  regular  and  progressive  manner  to 
the  satisfaction  of  the  architect;  and  no  part  of  the  works 
shall  be  underlet  by  the  contractor  or  contractors  to 
any  party  or  parties  whomsoever  without  the  previous 
consent  in  writing  from  the  architect:  and  under  no 
circumstances  shall  any  portion  of  the  work  be  let  at 
task  or  piece-work. 

**  The  contractor  or  contractors  to  provide  all  requisite 
scaffolding,  erected  in  the  most  approved  manner,  so 
that  the  works  can  at  all  times  be  completely  examined 
by  the  architect  or  clerk  of  the  works. 

^*  The  architect  shall  have  power  to  order  the  removal 
of  any  part  or  parts  of  the  works  which  may  appear  to 
him  to  be  of  an  improper  description ;  and  the  contractor 
or  contractors  shall  also  remove  from  the  ground  all 
materials  which  in  the  opinion  of  the  architect  are  not 
of  proper  quality,  or  unfit  for  the  works,  as  soon  as 
objected  to ;  and,  in  case  of  refusal  by  the  contractor  or 
contractors  to  conform  to  such  directions,  the  architect 
shall  have  full  power  to  employ  other  tradesmen  or 
workmen  to  perform  the  work,  and  to  provide  or  remove 
materials,  and  to  deduct  the  cost  or  costs  of  the  same 
from  any  sum  due  or  to  become  due  to  the  contractor 
or  contractors,  without  prejudice  to  any  of  the  remedies 
against  him  or  them,  or  his  or  their  sureties,  for  breach 
of  contract,  or  otherwise. 

''No  materials,  scaffolding,  or  other  things,  will  be 
allowed  to  be  removed  from  the  ground,  unless  an  order 
in  writing  to  that  effect  be  given  by  the  architect 

''  The  architect  shall  have  full  power  to  dismiss  from 
the  works  any  workman  or  workmen  who  shall  mis- 
conduct himself  or  themselves,  or  who  in  the  architect's 
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opinion  are   incompetent;    and  each    workman   must        1856. 
cooform  to  the  regulations  expressed  on  the  notice  board  '    p^^^^^ 
which  will  be  affixed  on  the  premises.  _     ^: 

''  The  Mayor, 

^  The  contractor  or  contractors  shall  keep  a  foreman  _  &c,  of 
in  each  department  of  work,  to  whom  directions  may  be 
given  by  the  architect  or  clerk  of  the  works,  and  which 
foreman  shall  superintend  the  workmen  in  his  respective 
department. 

^^  The  contractor  or  contractor^  or  his  or  their  fore- 
man, shall  attend  when  so  required,  either  at  the  office 
of  the  architect  or  at  the  site  of  the  building,  to  receive 
directions; 

**  The  contractor  or  contractors  shall  undertake  to  pay 
the  workmen  employed  by  him  or  them  at  the  works, 
and  not  elsewhere. 

''The  contractor  or  contractors  to  act  under  the 
direction  of  the  clerk  of  the  works  during  the  absence 
of  the  architect.  The  duty  of  the  clerk  of  the  works 
will  be,  to  see  that  the  plans  and  all  particulars  are 
carried  into  execution  (the  works  being  set  out  by  the 
contractor  or  contractors);  and  he  is  not  to  be  employed 
in  any  way  whatever  by  the  contractor  or  contractors: 
and,  in  case  the  contractor  or  contractors,  or  any  person 
or  persons  on  his  or  their  behalf,  give  any  gratuity  or 
reward  to  any  clerk  of  the  works  or  other  person 
employed  about  the  works,  the  same  not  being  in  the 
employ  of  the  contractor  or  contractors,  then  the  archi- 
tect, with  the  consent  of  the  said  Mayor,  Aldermen, 
and  Burgesses,  shall  have  full  power  to  cancel  the 
contract ;  and  thereupon  the  bond  of  the  contractor  or 
contractors  shall  be  forfeited,  and  may  be  enforced 
against  him  and  his  sureties. 

<<  The  contractor  or  contractors  shall,  when  called 
upon  to  do  so,  suspend  any  part  or  parts  of  the  works 
during  such  period  as  the  architect  shall  determine ;  and 
t^hall   thatch  or  otherwise   secure  the    work  from  the 
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1856. 
Pashby 

9, 

The  Mayor, 

&C.,  OF 
BiBMIKOUAM. 


Disputes  or 
differences  to 
be  settled  bjr 
the  architect. 


effects  of  frost  or  weather,  in  such  ways  as  the  architect 
shall  direct. 

^'  In  case  the  architect  or  the  clerk  of  the  works  shall 
have  given  notice  to  any  contractor  or  contractors  that 
any  part  of  the  works  must  be  inspected,  previous  to  the 
same  being  covered  or  hidden,  the  contractor  or  con- 
tractors shall  give  proper  notice  to  the  architect  before 
any  such  work  is  covered  or  hidden :  and,  in  case  any 
work  is  so  covered  or  hidden  without  written  authority 
from  the  architect,  the  contractor  or  contractors  shall 
uncover  the  same  at  his  or  their  own  expense ;  and,  in 
case  of  refusal,  the  architect  shall  have  power  to  employ 
men  to  do  so,  and  shall  deduct  any  cost  or  charge  for 
the  same  from  any  sum  due  or  that  may  become  due  to 
the  contractor  or  contractors. 

"  The  contractor  or  contractors  shall  provide  proper 
day  and  night  watchmen,  and  a  door-keeper,  whose 
wages  shall  be  paid  by  the  respective  contractors  in  pro- 
portion to  the  relative  value  of  the  works  so  protected : 
and,  in  case  the  contractors  shall  not  agree  as  to  the 
said  proportions,  the  architect  shall  determine  the  same, 
and  his  decision  shall  be  final  and  conclusive  between 
the  said  contractors. 

^^  If  any  dispute  or  difference  of  opinion  should  arise 
with  the  contractor  or  contractors  in  any  way  relating  to 
the  contract  and  these  conditions,  connected  with  or 
relating  to  the  proposed  buildings  and  works,  or  if  any 
question  should  arise  between  any  of  the  several  con- 
tractors relating  to  the  proposed  buildings  and  works, 
such  dispute,  difference,  or  question  shall  be  settled  by 
the  architect,  whose  decision  thereon  shall  be  absolute 
and  final. 

'^  If  it  shall  appear  to  the  architect  that  the  works 
have  been  delayed,  so  that  they  cannot  be  completed 
within  the  time  stipulated  by  the  conditions  and  con- 
tract, or,  should  the  work  not  be  proceeded  with  to  the 
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1856.       deliver  his  certificate  of  work  done  or  materials  delivered 
P^BHBY      at  the  end  of  every  fourteen  days. 
-,     ^  **The  contractor  or  contractors  shall  be  entitled  to 

Ac;,  OF  receive  at  the  end  of  every  fourteen  days  the  amount  for 
which  the  architect  shall  have  given  his  certificate.  The 
Paymcnu,  amount  of  such  certificate  to  be  25  per  cent  less  than 
the  value  of  work  performed  or  materials  delivered,  until 
the  architect  has  certified  that  an  amount  equal  to  35 
per  cent,  of  the  whole  of  the  contract  to  be  entered  into 
by  the  contractor  or  contractors  has  been  completed  to 
his  satisfaction ;  from  that  period,  a  deduction  from  the 
value  of  work  performed  shall  be  made  at  the  rate  of 
only  15  per  cent  until  70  per  cent  of  the  whole  con- 
tract as  aforesaid  has  been  completed;  and  the  deduction 
be  fi*om  thence  10  per  cent  until  90  per  cent,  of  the 
same  be  completed :  and  no  farther  payment  to  be  made 
to  the  contractor  or  contractors  until  three  calendar 
months  after  the  architect  shall  have  certified  the  com- 
pletion of  the  whole  work  to  his  satisfaction,  when  one 
half  of  the  remainder  shall  be  paid,  and  the  balance  at 
the  end  of  twelve  months  from  the  date  of  the  architect*s 
certificate  of  completion. 

"The  contractor  or  contractors  will  be  required  to 
keep  the  whole  of  the  buildings,  walling,  drains,  cisterns, 
and  other  works,  in  repair  for  twelve  months  after  the 
architect  has  certified  the  completion  of  the  works. 

"  The  tenders  to  be  drawn  up  according  to  the  accom- 
panying form,  the  spaces  left  for  that  purpose  being  filled 
up  with  the  requisite  particulars,  and  the  signatures  of 
the  party  or  parties  attached  thereto,  with  their  names 
and  addresses  written  in  full. 

"  None  of  the  parties  making  tenders  not  accepted, 
for  all  or  any  part  of  the  works,  shall  have  any  claim  of 
any  kind  whatever,  whether  their  tenders  may  be  lower 
or  not  than  the  tender  accepted. 

"  The  party  or  parties  whose  tender  shall  be  accepted, 
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shall,  within  fifteen  days  after  due  notice  is  given>  find       1856. 
sureties,  to  be  approved  of  by  the  Mayor,  Aldermen,  and       p^^^^y 
Bingesses,  and  which  sureties  shall  become  bound  with  „     ,*!• 
toe  contractor  or  contractors  jomtly  and  severally  m  an       &c.,  of 
amount  equal  to  10  per  cent  of  the  amount  of  the  tender, 
for  the  due  and   proper  fulfilment  of  the  contract  or 
contracts,  and  all   the  conditions  and  stipulations  con- 
tained in  these  conditions : — 

**  The  parties  tendering  must  state  in  their  tenders  the 
cost  of  performing  the  separate  works  in  the  various 
trades,  as  under. 

"  Excavator,  bricklayer,  and  mason. 

"  Carpenter  and  joiner, 

**  Iron-founder. 

**  Slater. 

**  Plasterer. 

•*  Plumber,  glazier,  and  painter." 

The  tender,  specifications,  and  drawings  referred  to 
in  the  said  contract,  and  annexed,  with  the  said  con- 
ditions, by  way  of  schedule  thereto,  were  not  considered 
by  the  arbitrator  to  be  material  with  respect  to  the 
questions  intended  to  be  raised  in  the  case ;  but  the 
same  were  to  be  referred  to  by  the  parties  as  a  part  of 
the  case,  if  they  should  be  deemed  material  by  either  of 
them. 

After  the  making  of  the  contract,  the  plaintifls  pro- 
ceeded to  perform  the  work  contracted  for.  Mr.  D.  R. 
Hill,  the  architect  mentioned  in  the  contract  and  con- 
ditions, continued  to  be  the  architect  employed  by  the 
corporation  in  superintending  the  erection  of  the  gaol, 
and  acted  as  such  throughout  the  whole  work. 

Prior  to  the  making  of  the  contract,  the  defendants 
had  appointed,  pursuant  to  the  provisions  of  the  Muni- 
cipal Corporation  Act,  5  &  6  W.  4,  c.  76,  s.  70,  a 
committee,  called  at  first  "The  Gaol  Committee,"  and 
afterwards  "  The  Gaol  and  Corporate  Buildings  Cora- 
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mittee,'*  whose  doty  it  was  to  soperintend  the  erection 
of  the  gaol  and  the  performance  of  the  plaintiflb'  contract, 
and  which  committee  was  renewed  and  re-appointed 
annually  op  to  and  inclusive  of  the  year  1851.  This 
committee  was  accostomed  to  sit  at  freqoent  intenrab 
doring  the  progress  of  the  works,  and  to  receive  and 
consider  the  reports  of  the  architect  and  the  commoni- 
cations  of  the  contractors  and  others  relative  thereto, 
and  to  determine  what  shoold  be  done  opon  soch  reports 
and  communications,  and  also  to  sanction  payments  to 
the  contractors,  and  otherwise  to  act  in  reference  to  the 
superintendence  of  the  worics,  and  to  report  their  pro- 
ceedings from  time  to  time  to  the  town-council  for  their 
approval ;  and  it  was  the  duty  of  the  architect  to  make 
periodical  reports  to  this  committee  during  the  progress 
of  the  work. 

During  the  progress  of  the  buildings,  a  considerable 
amount  of  extra  work  was  performed,  and  some  deduc- 
tions and  omissions  were  made,  in  respect  of  the  specified 
work.  The  work  was  not  completed  by  the  time  speci- 
fied in  the  contract;  but  no  question  arose  opon  that 
point  in  the  present  case.  Shortly  before  that  time,  an 
extension  of  the  period  for  the  completion  was  applied 
for  and  obtained;  and  afterwards  the  work  was  com- 
pleted, and  the  certificates  of  the  architect  hereinbefore 
mentioned  were  given. 

Payments  on  account  were  made  by  the  defendants 
during  the  progress  of  the  work,  on  the  certificates  of 
the  architect  The  course  adopted,  was,  for  the  plain- 
tifis  to  make  out  and  deliver  statements  to  the  architect, 
who  then  granted  certificates  of  the  amounts  which  they 
were  entitled  to  receive,  directed  to  the  treasurer  of  the 
borough,  who  thereupon  paid  the  amounts  certified. 

The  total  amount  claimed  by  the  plaintifis  to  have 
been  due  on  account  of  all  the  works  performed  by  them, 
was,  46,435/.  175.  5d. 


18  IX    THR   CO>IMOX    PLKAS, 

IS^f).       of  payments  on   account  until    90  per  cent  had  been 

PasmTy       P^'^  '  ^"^^  *^^*>  ^f^^^  payments  made  up  to  that  amount 

^     J^j  (which  had  been  the  case  long  before  the  action),  the 

^c ,  OK        only  certificate  which  was  required  to  entitle  them  to 

IJlUM  INGHAM.      ,1  /;        1     ,      1  •     •  i  ^' n       ,  r 

the  tinai  balance  remaming  due,  was,  a  certificate  of 
the  completion  of  the  work  to  the  satisfaction  of  the 
architect,  which,  it  was  contended,  had  been  given  long 
before  the  commencement  of  the  action. 

The  facts  relating  to  such  certificate  were  as  fol- 
lows : — 

On  the  27th  of  February,  1849,  the  whole  of  the 
work  had  been  completed,  with  the  exception  of  certain 
works  of  comparatively  small  amount,  the  performance 
of  which  the  architect  considered  it  expedient  to  post- 
pone. At  this  time,  payments  had  been  made  on 
account  under  the  certificates  of  the  architect  above 
referred  to,  amounting  to  or  exceeding  90  per  cent, 
of  the  whole  work;  and  the  plaintiffs  applied  to  the 
architect  for  a  certificate  of  the  completion  of  the 
contract.  In  pursuance  of  such  request,  the  architect 
directed    to    the   gaol   committee   a   certificate   in   the 

following  terms,  viz. 

"  Borough  Gaol. 

Certificate  of  **  Gentlemen, — Having  been  applied  to  by  the  con- 
tractors, Messrs.  Pashby  &  Plevins,  to  certify  the 
completion  of  their  contract,  I  do  hereby  certify  that 
the  work  comprised  in  the  said  contract  has  been  com- 
pleted to  my  satisfaction,  with  the  exception  of  certain 
work  the  completion  of  which  I  have  directed  to  be 
postponed ;  subject  to  the  completion  of  the  remaining 
work  at  such  time  and  in  such  manner  as  I  may  direct. 
Witness  my  hand,  &c." 

On  the  28th  of  February,  1849,  the  plaintiffs  trans- 
mitted the  architect's  certificate  to  the  committee,  with 
an  application  for  payment  of  the  balance  remaining 
due  on  the  contract.     The  certificate  and  report  of  the 
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I806.       And  ^b&^  the  sum  o{ 59L  7s.  2iid,  is  due  to  them  as  the 

Z  balance  of  their  contract 

Pashsy 

p.  "  In  accordance  with  the  instructions  of  your  com- 

TiiE  Mayor,        .  x  ,  •       1     1  i       j   . 

&c ,  OF  mittee,  I  have  cxammed  the  account  rendered  to  you 
Birmingham.  ^^  ^^^  contractors  for  extra  works;  and,  after  making 
a  careful  estimate  of  the  extra  works,  and  also  of  works 
omitted,  I  certify  that  the  contractors  are  entitled  to 
the  sum  of  3923/.  ISs,  4^.  as  the  balance  for  extra 
works." 

The  plaintiffs  contended  before  me  that  the  certificate 
of  the  27th  of  February,  1849,  was  a  certificate  of  com- 
pletion within  the  meaning  of  the  contract ;  or,  if  not, 
that  the  report  of  the  25th  of  September,  1849,  was  a 
certificate  of  completion;  or  that,  at  any  rate,  the 
report  or  certificate  of  the  28th  of  June,  1850,  was  a 
conclusive  certificate  of  the  entire  completion  of  the 
work. 

The  balances  mentioned  in  the  last  report  or  certi- 
ficate had  been  paid  before  action  by  the  defendants  to 
the  plaintifis,  who  had  received  the  same  under  protest ; 
and  no  certificate  had  been  given  by  the  architect  that 
any  further  sum  was  due  to  the  plaintiffs. 

Upon  this  part  of  the  case,  the  question  was,  whether, 
under  the  terms  of  the  contract  and  conditions  with 
regard  to  certificates,  the  plaintiffs  were  precluded  from 
recovering  the  balance  claimed  by  them. 

Secondly, — as  to  the  decision  of  the  architect  under 
the  clause  in  the  conditions  and  the  contract  providing 
for  a  difference  or  dispute,  the  facts  were  as  follows : — 

After  the  work  had  been  completed,  and  before  any 
account  had  been  sent  to  defendants,  or  made  out 
by  the  plaintiffs,  the  plaintifiis  spOke  to  the  architect 
about  having  the  extra  work  ascertained  and  measured* 
The  plaintiffs  appointed  one  Thorpe  to  measure  on 
their  part,  and  the  architect  appointed  one  Ford  to  meet 
Thorpe,  and  measure  on  behalf  of  the  defendants.     The 
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two  parties  met^  and  proceeded  with  the  measurement        1856. 
of  the  work  for  a  considerable  time.     In  the  course  of      i^ 
the  measurement  Ford  from  time  to  time  referred  to  the  »• 

architect  for  instructions ;  but,  before  the  measurement       &c.,or 
was  completed,  questions  arose  between  the  plaintifls'     '^'''^"^•*- 
valuer  and  Ford  respecting  the  mode  in  which  certain 
parts  of  the  work  should  be  measured ;  and,  ultimately, 
about  the  5th  of  July,  1849,  Ford  refused  to  proceed 
farther  with  the  measurement. 

At  this  time,  about  five-sixths  of  the  work  had  been 
measured  and  agreed  on.  The  plaintiffs  wrote  several 
letters  to  the  architect,  requesting  to  know  when  the 
measurement  was  to  be  proceeded  with,  but  the 
architect  verbally  and  by  letter  declined  proceeding 
with  it ;  and,  after  some  other  communications,  wrote  to 
the  plaintiffs  a  letter  on  the  18th  of  July,  1849,  of  which 
the  following  is  a  copy : — 

"  Gentlemen, — In  answer  to  your  letter  of  this  day's 

date,  as  well  as  some  previous   letters  requesting  me 

'to  resume  the  measurements,'  I  have  to  remind  you 

that  you  already  know  my  opinion  thereon ;  and,  as  you 

appear  not  to  acquiesce  in  my  views,  you  will  therefore 

have  the  goodness  to  make  out  your  accounts  as  soon 

as  the  completion  of  the  works  will  allow  you  to  do  so, 

and  forward  them  to  me  for  my  examination,  when  they 

shall  have  my  immediate  attention." 

During  the  time  when  the  measurement  of  the  works 
was  being  proceeded  with,  and  also  after  Ford  had 
refused  to  proceed  further,  the  plaintiffs  were  employed 
in  executing  various  additional  works  to  the  gaol,  and 
received  from  time  to  time  from  the  architect  certifi* 
cates  for  payment  on  account  On  the  22nd  of  Sep- 
tember, 1849,  the  plaintifls  wrote  to  the  architect  the 
following  letter: — 

^'Birmingham,  September  22nd,  1849. 
<'Sir, — Some   months   have   now  elapsed  since  any 
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1856.       progress  was  made  in  measuring  off  the  works  executed 
P^8hb7      ^°  addition  to  the  contract,  and  since  your  surveyor  has 

„     f,  discontinued  ccoins  on  with  the  measurements.     We  now 

Thk  Mayor,  . ,       .       .  .  j      •  i.     i. 

&c.,  OF       consider  it  right,  in  justice  to  ourselves,  and  with  the 

wish  to  have  these  accounts  closed  as  early  as  possible, 
to  proceed  with  the  completion  of  these  measurements. 
We  shall,  therefore,  attend  at  the  gaol  on  Tuesday  morn- 
ing next,  at  10  o'clock,  for  the  purpose  of  resuming  the 
measurements,  and  shall  commence  at  the  point  your 
surveyor,  Mr.  Ford,  left  off  on  the  6th  of  July  last,  to 
take  the  account  of  works  not  included  in  the  particulars 
taken  by  him,  and  which  are  extra  to  the  contract. 

"  We  shall  be  glad  if  you  can  meet  us  at  the  gaol  on 
that  day;  but,  if  that  time  will  not  be  convenient  to  you,  we 
shall  be  glad  to  alter  the  arrangement,  to  suit  your  views." 
The  architect  did  not  meet  the  plaintiffs,  or  appoint 
or  authorise  Ford  or  any  other  person  to  proceed  with 
the    measurements;    and  the  plaintiffs*  agent,  Thorpe 
then  proceeded  to  complete  the  measurement;  and  the 
plaintifis  thereupon  made  out  their  account  in  detail  of 
the  whole  of  the  works  performed  by  them.     The  aggre- 
gate of  such  accounts,  after  deducting  omissions  from  the 
contract,  and  additional  extras,  was  46,435/.  1 75.  5d. ; 
and  the  plaintifis  gave  credits  for  payments  then  made, 
amounting  to  34,690/.  14^.  2^(/.,  and  claimed  a  balance 
of  11,745/.  Ss.  2^d.  as  being  then  due,  on  account  of 
which  the  defendants  afterwards  paid  to  the  plaintiffs  a 
further  sum  of  3300/.,  and  then  leaving  a  balance  of 
8445/.  35.  2id. 

These  accounts  the  plaintiffs  sent  to  "The  Gaol  and 
Corporate  Buildings  Committee,"  with  a  letter  addressed 
to  the  chairman  of  such  committee,  of  which  the  follow- 
ing is  a  copy:  — 

"  Dear  Sir, — We  herewith  hand  you  our  accounts  for 
work  executed  at  the  borough  gaol,  Birmingham,  shew- 
ing a  balance  due  to  us  of  11,745/.  35.  2^d.     We  shall 
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1856.       <u^  ^c  coqM>nUioD  committee  for  a  further  payment  on 

— p^^^  account ;  and,  on  the  26th  of  March,  1850,  the  town- 

•-  clerl  wrote  to  the  plaintifiB  the  foUowinir  letter,  with  the 

THxpiATOft,  ^  ,  r  .  . 

&e.,  or       <^P7  oi  ^^  resolution  which  follows  it : — 

"  Town  Clerk  8  OflBce. 

'^Gentlemen, — On  the  next  side  1  beg  to  transmit 
you  copy  resolution  of  The  Gacd  and  Buildings  Com- 
mittee." 

The  resolution  annexed  was  as  follows : — 
"Gaol  and  Buildings  Committee,  March  26th,  1850. 

**  A  Letter  from  Messr&  Pashby  &  Pleyins  read. 

**  Resolved, — That  the  letter  be  received. 

**  Resolved, — That  Messrs.  Pashby  &  Plevins  be  in- 
formed that  the  committee  has  given  directions  to  Mr. 
Hill  to  proceed  with  the  examination  of  their  account 
as  speedily  as  possible.** 

On  the  29th  of  June,  1850,  the  plaintiffs  addressed 
the  following  letter  to  the  chairman  of  The  Gaol  and 
Corporate  Buildings  Committee. 

^  Sir, —  Our  object  in  calling  upon  joo  this  morning 
was,  to  speak  with  you  in  reference  to  the  balance  due 
to  us  for  works  executed  at  the  borough  gaol,  to  ask 
you  to  have  the  kindness  to  fix  an  early  day  in  the 
ensuing  week  for  the  next  meeting  of  the  Gaol  and 
Buildings  Committee,  at  which  meeting  we  are  in- 
formed your  architect  will  be  prepared  to  lay  his  report 
on  our  account  before  you.  It  b  now  six  months  since 
our  accounts  were  forwarded  to  your  committee,  during 
which  time  we  have  received  no  advance  on  account 
of  the  heavy  balance  due  to  us.  We  have  waited 
patiently  thus  long,  on  the  assiuance  of  the  committee 
that  they  had  given  their  architect  instructions  to 
examine  the  accounts  forthwith,  and  with  the  under- 
standing that  no  time  would  be  lost  in  the  matter.  We 
pnesume  you  are  aware  that  the  balance  due  to  us 
is  between  8000£  and  900011;  and  we  feel  convinced 
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that  it  must  be  a  source  of  regret  to  yourself  indivi-        1856. 

dually^  and  the  other  members  of  the  committee,  that       Z        ' — 

we  have  suffered  the  loss  and  inconvenience  necessarily  «• 

.  .       ^  I  ...  ,        ,       The  Mayob, 

arising  from  so  lai^e  a  sum  remammg  in  your  hands*       &c.,  of 

You  are  perhaps  aware,  that,  independently  of  this,  the  '**''*'gham, 
matter  has  been  a  very  unprofitable  one  to  us,  and  must 
consequently  conclude  that  the  inconvenience  and  loss 
resulting  from  the  delay  is  daily  increasing.  We,  there- 
fore, hope  that  you  will  have  the  kindness  to  use  your 
influence  in  bringing  the  matter  to  a  close." 

On  the  8th  of  July,  1850,  the  town-clerk  addressed 
to  the  plaintifis  the  following  letter,  accompanied  by  the 
copy  resolution  which  follows  it: — 

«  Town-Clerk's  Office. 

"Gentlemen, — On  the  next  side  you  have  copy 
resolutions  passed  by  the  Gaol  Committee  this  morning, 
which  I  am  directed  to  transmit  to  you." 

The  resolution  was  as  follows: — 
**  Gaol  and  Buildings  Committee,  8th  July,  1850. 

"Resolved, — That  the  town-clerk  be  instructed  to 
inform  Messrs.  Pashby  &  Plcvins  that  the  architect  has 
certified  to  this  committee  that  the  sum  of  59/.  7s.  2^d. 
is  due  to  them  as  the  balance  of  their  contract:  and  that 
he  has  also  certified  that  they  are  entitled  to  the  sum  of 
3923/.  16^.  4^(1  as  the  balance  for  extra  works. 

"  Resolved, — That  the  copy  of  the  above  resolutions 
be  transmitted  to  Messrs.  Pashby  &  Plevins." 

Before  this  letter  was  written,  and  before  the  reso- 
lution of  the  committee  had  been  made  and  passed, 
the  architect  had  made  and  sent  to  the  committee  the 
report  or  certificate  of  the  28th  of  Jane,  1850,  and  which 
appeared  to  have  been  received  by  the  committee,  and 
entered  on  their  minutes,  on  the  8th  of  July,  1850. 
[See  this  document,  ante,  p.  16.] 

The  plaintiffs  were  not  aware  of  this  report  until  after 
it  was  made ;  and  they  were  first  informed  of  it  by  a  letter 
from  the  town-clerk,  of  the  8th  day  of  July,  1850. 


26  IN    THE   COMMON    PLEAS^ 

1856.  I'^c  architect  signed  the  following  instruments: — 

p  "  Borough  Gaol,  Birmingham,  28th  of  June,  1850. 

t».  "  To  the  Treasurer  of  the  Borough. 

Ac, OF    *        "I  hereby  certify   that   work   has  been  done,  and 

Birmingham,   jn^terials  delivered,  as  per  statement  at  foot,  on  account 

of  which   Messrs.  Pashby  &    Plevins  are   entitled   to 

receive  the  sum  of  59L  Ts.  2^^.,  the  same  being  the 

balance  due  to  them  on  their  contract 

"  D.  R.  Hill, 

"  Architect. 

"  Work  done  and  materials )  ^g.  ^    21// 
delivered J 

**  Gaol  Committee,  1st  of  January,  1851. 

"  Approved,  by  order  of  the  committee. 

Wm.  Lucas,  Chairman." 

''Birmingham,  28th  June,  1850. 
''  To  the  Treasurer  of  the  Borough. 
**  I  hereby  certify  that  work  has  been  done  and 
materials  delivered  as  per  statement  at  foot,  on  account 
of  which  Messrs.  Pashby  &  Plevins  are  entitled  to 
receive  the  sum  of  3923/.  16«.  4^.,  the  same  being  the 
balance  due  to  them  for  extra  works. 

«  D.  R.  Hill, 

"  Architect. 

« 

«  Work  done  and  materials 1 3333^  jg,  ^^ 
delivered J  * 

^^  Gaol  Committee,  1st  of  January,  1851. 

"  Approved,  by  onler  of  the  committee. 

"  Wm.  Lucas,  Chairman." 

Those  two  instruments  were  not  made  upon  any  appli- 
cation of  the  plaintiffii,  or  with  their  knowledge.  They 
were  not  laid  before  the  gaol  committee  until  the  1st  of 
Januarv,  1851,  and  were  not  communicated  to  the 
plaintiflls  until  some  time  afterwards.  At  the  time  when 
iho  accounts  werc  n(>ferred  to  the  architect  for  examiua- 
tioii  |Hir$uut)t  to  the  letter  of  the  towu-derk  ot  the  2ud 
v'f  J^iuary,  1850«  uo  di${>ute   had  aiiscD  between   the 
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plaintiffs  and  defendants,  or  the  committee,  as  to  the         1866. 
balance  due ;  nor  had  the  plaintiffs  had  any  communi-  ~~~         — 
cation  with  the  architect  on  the  subject  of  the  balance  v. 

Tub  Mayor. 

due.  The  plaintifis  were  not  asked  to  agree,  nor  did  &©.,  of 
they  in  feet  agree,  to  refer  the  question  of  the  amount  ^'bminoham. 
of  the  final  balance  to  the  arbitration  or  decision  of  the 
architect,  unless  the  court  shall  be  of  opinion  that  such 
agreement  is  contained  in  the  contract  and  conditions. 
The  architect  never  appointed  any  meeting  for  the 
examination  of  the  accounts,  or  called  the  plaintifis 
before  him,  or  gave  the  plaintiffs  any  intimation  that  he 
wished  them  to  attend  before  him  on  the  subject ;  and, 
as  already  stated,  when  the  plaintiffs  called  upon  him 
relative  to  the  accounts,  when  they  were  before  him,  he 
informed  them  that  he  had  no  questions  to  ask  respecting 
the  accounts,  and  neither  gave  to  them  nor  received  from 
them  any  information  relative  thereto ;  but,  so  far  as  the 
plaintifis  were  concerned,  made  his  examination  of  the 
accounts  altogether  in  private,  and  without  receiving  any 
evidence,  information,  or  statements  from  them  on  the 
subject. 

After  the  plaintifis  had  received  information  of  the 
result  of  the  architect  s  examination  of  the  accounts,  they 
repeatedly  applied  to  him  for  particulars  of  the  objections 
to  the  plaintiffs'  accounts;  but  he  declined  to  furnish 
them  with  any  information  on  the  subject. 

The  plaintiffs  afterwards  received  from  the  corporation 
under  protest  the  payment  of  the  two  sums  mentioned 
in  the  architect's  report. 

The  questions  for  the  consideration  and  determination 
of  the  court  were, — 

Rrst,  whether,  under  the  terms  of  the  contract  and  Questions. 
conditions  with  respect  to  certificates,  the  plaintiffs  were 
precluded  from  recovering  any  balances  claimed  by  them. 

Secondly,  whether  the  certificate  and  decision  of  the 
architect  of  the  28th  of  June,  1850,  given  under  the 
circumstances  above   set  forth,  was  conclusive  on  the 


28 


IN   THE   COMMON   PLEAS, 


1856. 
Pabhby 

V. 

Thb  Mayob, 

&C.,  OF 
BlEMrNOHASf. 


plaintiffs  with  respect  to  the  amount  claimed  by  them, 
as  a  binding  decision  of  a  dispute,  within  the  terms  of 
the  conditions  in  that  behalf. 

Upon  the  court  having  given  its  decision  on  the 
above  questions,  the  case  was  to  be  remitted  to  the 
arbitrator. 


HayeSy  Seijt.,  for  the  plaintiffs,  (a)  1.  The  clause  in 
the  conditions,  ante,  p.  12, — which  provides  for  the 
setdement  of  differences  or  disputes  by  the  architect,  has 
reference  only  to  differences  or  disputes  relative  to  the 
building  and  works  during  their  prepress,  and  clearly 
was  not  intended  to  clothe  the  architect  with  an  arbitrary 
power  to  determine  as  to  the  final  balance  due  to  the 
plaintiffs  afler  the  completion  of  the  building.  Besides, 
the  arbitrator  finds  that  no  dispute  or  difference  existed 
in  point  of  fact.  [Field  intimated  that  the  defendants 
did  not  mean  to  rely  upon  that  point] 

2.  It  will  be  contended  on  the  part  of  the  defendants, 
that,  to  entitle  the  plaintiffs  to  recover  th^  sum  which 
might  be  due  to  them  on  the  completion  of  the  work 
under  the  contract,  it  was  necessary  that  the  architect 
should  certify,  not  merely  that  the  work  had  been  com- 
pleted to  his  satisfaction,  but  also  the  amount  due  in 
respect  of  it     The  plaintiffs  are  bound  to  shew  that  the 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiflTs  were  as  follows: — 

"  1.  That  the  necessity  of  the 
architect  certifying  the  amount 
payable  to  the  plaintiff  only 
applied  to  payments  made  on 
account,  before  the  completion 
of  the  work ;  and  that,  in  re- 
spect of  a  final  balance  due 
after  completion,  the  contract 
and  conditions  only  required  a 
certificate  of  the  fact  of  final 
completion : 


*<2.  That  the  architect  was 
not  impowered  by  the  condi- 
tions to  decide  on  the  final 
balance  claimed,  afler  comple- 
tion of  the  work ;  and  that^  if 
he  had  such  power,  his  decision 
under  the  circumstances  stated, 
before  any  dispute  as  to  the 
balance  had  arisen,  upon  an  ex 
parte  communication  from  the 
defendants,  and  without  hearing 
the  plaintiffs,  or  any  evidence, 
was  not  binding.** 


EA8TER   TERM,    19   VICTORIA.  29 

architect  has  certified  the  completion  of  the  building        1856. 

and  works ;  but  it  is  submitted  that  such  certificate  need       "Z 

Pashby 

not  contain   a  statement  of  the  final    balance.     The  v. 

certificate  of  the  27th  of  February,  1849  [antd,  p.  18],  of  Acof*"* 
itself  might  be  relied  on  as  a  certificate  of  final  comple-  ^'"•^"OHAii. 
tion  within  the  terms  of  the  contract :  but  it  docs  not 
rest  there;  for,  on  the  25th  of  September,  the  architect 
sends  in  a  report  to  the  Gaol  Committee,  in  which  he 
informs  them  that  ''  the  gaol  may  now  be  considered  as 
complete;  very  few  matters  still  requiring  to  be  done;** 
and  these  the  arbitrator  finds  were  matters  which  were 
not  to  be  done  by  the  plaintifis  as  part  of  the  contract. 
Further,  on  the  8th  of  July,  1850,  the  architect  again 
writes, — "  I  have  the  honor  of  reporting,  for  your  infor- 
mation, that  the  works  at  the  new  gaol  contracted  for 
by  Messrs.  Pashby  &  Plevins  are  now  Jimshed,^  &c. 
[CresstoeUf  J.  Are  the  certificates  to  be  given  with 
reference  to  extras  or  alterations  ?  If  not,  and  they  are 
to  apply  only  to  the  contract  work,  it  was  not  necessary 
that  the  certificate  of  completion  should  state  the  amount 
remaining  due.  But,  if  that  be  so,  the  extra  work  is 
left  altogether  at  large,  to  be  ascertained  according  to 
measure  and  value.]  Ninety  per  cenL  has  been  paid 
apon  the  contract  price  and  for  extra  work.  The  state- 
ment of  the  amount  in  the  architect's  certificate  was  only 
necessary  in  order  to  ascertain  the  rates  of  payment 
which  the  plaintifis  were  entitled  to  under  the  terms  of 
the  contract,  until  90  per  cent,  of  the  work  was  done. 

Botnll  (with  whom  was  Field),  for  the  defendants,  (a) 
The  only  question  for  the  court  now  is  as  to  the  con- 

(a)  The  points  marked  for  recoyered  in  this  action  was  pay- 

irgnment  on  tlie  part  of  the  able  to  the  plaintiffs,  thej  were 

defendants,  were  as  follows : —  not  entitled  to  recover  it : 

**1.  That,  in  the  absence  of         **2.  That    there    had    been 

a  certificate  by  the  architect  no  sufficient  certificate  of  the 

that  the  amount  sought  to  be  architect,  of  final  completion  : 
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struction  of  the  contract.  It  provides  that  the  work 
shall  be  done  according  to  certain  conditions,  specifica- 
tions, and  drawings,  for  the  sum  of  33,469/.  1  Is.  5(L  It 
further  provides  that  no  extra  work  shall  be  done  with- 
out the  written  authority  of  the  architect;  that  the  value 
of  such  extra  work  shall  be  ascertained  by  the  architect ; 
and  that  no  allowance  shall  be  made  for  such  extra  work, 
unless  the  value  thereof  is  ascertained  at  the  time,  and 
entered  in  a  book  to  be  kept  for  that  purpose  and 
submitted  to  and  approved  of  by  the  architect.  The 
plaintiffs  have  received  the  whole  amount  of  the  contract 
work ;  and  they  now  claim  measure  and  value  for  the 
extras.  The  architect,  on  the  8th  of  July,  1850, 
certified  that  59Z.  7<.  2^d.  was  due  to  the  plaintiffs  as 
the  balance  of  their  contract,  and  3923Z.  ISs.  4ld.  as  the 
balance  for  extra  works :  and  that  amount  has  been  paid. 
The  stipulation  in  the  contract  [p.  9],  that  the  value  of 
all  alterations,  additions,  or  omissions  shall  be  ascertained 
by  the  architect,  and  added  to  or  deducted  from  the 
amount  of  the  contract,  as  the  case  might  be,  and  that 
no  allowance  for  alterations,  additions,  or  omissions 
should  be  made,  unless  the  value  thereof  was  ascertained 
at  the  time  the  work  was  done,  and  entered  in  a  book 
kept  for  that  purpose, — determines  the  question.  The 
entry  in  the  book  only  gives  the  plaintiffs  a  right  to 
have  the  amount  of  extras  considered  by  the  architect 
[^Cresswelly  J.  In  answering  the  questions  put  to  us  by 
the  arbitrator,  we  must  ^issume  that  all  that  has  been 
done.  WilleSj  J.  The  intermediate  certificates  are  for 
the  benefit  of  the  builders, — to  enable  them  to  obtain 
payments  on  account  during  the  progress  of  the  work. 


"3.  That  the  architect  was 
impowered  bj  the  conditions  to 
decide,  and  had  in  fact  decided, 
that  nothing  was  due  to  the 
plaintiffs ;  that  his  decision  was 


binding  on  them ;  and  that  the 
circumstances  relied  on  bj  the 
plaintiffs  were  no  answer  to  the 
decision." 
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The  amount  of  the  extra  work  is  ascertained  by  the        1S56. 

entries  in  the  book.     Jerms^  C.  J.     Suppose  no  certifi-       Z 

cates  given  at  all,  the  builders  not  requiring  any  money  v. 

until  the  whole  work  was  completed, — would  it  be  &c.,  of 
necessary  in  that  case  that  the  architect's  certificate  of  ^'"*'noham. 
completion  should  menticm  the  amount?]  The  inter- 
mediate certificates  would  necessarily  contain  the  extras. 
[Jerm^  C.  J.  The  certificates  to  enable  the  builders  to 
obtain  periodical  payments,  would  only  contain  the 
approximate  value.  It  may  be  a  question  whose  duty  it 
is  to  keep  the  book.]  Assume  that  the  architect  has 
valued  the  extra  work,  and  it  is  duly  entered  in  the 
l)ook,  then  the  value  has  been  ascertained.  [JerviSf 
C.  J.  The  only  question  for  us  at  present,  is,  as  to  the 
mode  of  ascertaining  the  value.  The  fact  of  its  being 
entered  in  a  book  may  be  a  good  reason  why  it  should  not 
be  necessary  for  the  final  certificate  to  find  the  amount.] 
rhe  conditions  prescribe  that  **  no  payments  shall  be 
made  to  the  contractors,  except  on  the  production  of  a 
<^rtificate  from  the  architect  that  a  certain  amount  of 
work  has  been  done,"  &c.     That  provision  could  not 

bayc  been  meant  to  apply  to  the  intermediate  certificates 

only. 

IlayeSf  Seijt,  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J.  The  arbitrator  in  this  case  has  put 
two  questions  to  the  court, — first,  whether,  under  the 
terms  of  the  contract  and  conditions  with  respect  to 
certificates,  the  plaintiffs  are  precluded  from  recovering 
any  balance  claimed  by  them, —  secondly,  whether  the 
certificate  and  decision  of  the  architect  of  the  28th  of 
June,  1850,  given  under  the  circumstances  set  forth  in 
the  case,  is  conclusive  on  the  plaintifis  with  res|)ect  to 
tlie  amount  claimed  by  them,  as  a  binding  decision  of  n 
dispute  within  the  terms  of  the  conditions.     The  latter 


Birmingham. 
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1856.        question  Mr.  Bovill   very  properly  declines   to  argue: 

P^^^^      and  our  answer  to  the  first  will  not,  I  fear,  properly 

„,     f-  enable  the  arbitrator  to  determine  the  matter.     Upon 

The  Mayoe,  .  .         '^ 

&c.,  OF       that  first  question,  however,  I  think  our  decision  must 

be  in  favour  of  the  plaintiffs.     I  do  not  think  that  the 

architect's  certificate  of  the  final  completion  of  the  work 

need  contain  any  mention  of  the  amount ;  but  I  think 

the  plaintifis  may  recover  on  a  general  certificate.     The 

true  construction  of  the  contract  and  conditions  appears 

to  me  to  be  this, — the  fourteen  days'  certificates  are  to 

contain  an  approximate  estimate  of  the  value  of  the 

work  done  (including,  it  may  be,  the  extra  work,  which 

is  to  be  entered  in  a  book),  to  the  extent  of  90  per 

cent. ;  and  then  no  further  payments  are  to  be  made  to 

the  contractors  until  a  certificate  of  final  completion  to 

the  satisfaction  of  the  architect  is  obtained,  when  the 

balance  is  to  be  paid  according  to  the  terms  mentioned 

in  the  contract.     It  seems  to  me  that  it  is  not  a  condi* 

tion  precedent  to  the  plaintiffs'  right  to  recover  what 

may  be  due  to  them  for  the  balance,  that  such  balance 

should  be  ascertained  and  mentioned  in  the  certificate 

of  the  final  completion  given  by  the  architect. 

Cresswell,  J.  I  am  of  the  same  opinion.  The 
certificate  of  final  completion  is  clearly  sufficient  with- 
out reference  to  the  amount  that  may  be  due  to  the 
contractors,  whether  in  respect  of  work  done  under  the 
contract  or  of  alterations  or  additions. 

Crowder,  J.  I  am  of  the  same  opinion.  The  simple 
question  for  us  to  decide,  is,  whether,  under  the  terms 
of  this  contract,  the  plaintifis  are  precluded  from  re- 
covering the  balance  due  to  them  without  a  certificate 
of  the  architect  finding  the  amount  It  appears  that 
certificates  have  been  given  periodically  to  enable  the 
contractors  to  obtain  the  payments  stipulated  for  during 
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the  progress  of  the  work;  and  that  the  architect  has        1866. 
certified  its  final  completion.     I  am  of  opinion  that  the     '~fj^^^ 
certificate  of  final  completion   need  not  mention  the  j- 

amount  that  remains  due.     As  far  as  regards  the  work        &c  ,  of 
done  within  the  contract,  it  clearly  could  not  be  neces- 
sar)' ;  and  the  provision  for  the  entry  of  the  extra  work 
and  additions  in  a  book  seems  to  me  to  shew  that  it  is 
equally  unnecessary  so  far  as  they  are  concerned. 

WiLLEs,  J.  I  am  of  the  same  opinion.  As  to  the 
second  question,  there  is  no  dispute  between  the  parties: 
it  is  clear  that  there  could  be  no  res  judicata  where 
there  was  no  lis.  As  to  the  other  question,  the  pro- 
vision in  the  contract  is,  that  no  further  payment 
(beyond  the  periodical  payments  made  upon  the  archi- 
tect's certificates  given  during  the  progress  of  the  work 
up  to  the  completion  of  90  per  cent,  thereof)  shall  be 
tnade  to  the  contractors  "  until  three  calendar  months 
after  the  architect  shall  have  certified  the  completion  of 
the  whole  work  to  his  satisfaction,  when  one  half  of  the 
remainder  shall  be  paid,  and  the  balance  at  the  end  of 
twelve  months  from  the  date  of  the  architect's  certificate 
of  completion."  The  architect  lias  certified  that  the 
^hole  of  the  work  has  been  completed  to  his  satisfaction ; 
and  the  three  months  and  twelve  months  have  elapsed. 
The  certificate  in  question  is  for  the  balance  remaining 
"Dpaid  in  respect  of  the  work  done  under  the  contract, 
and  the  alterations  and  additions.  It  is  said  that  the  cer- 
tificate must  state  the  amount  due.  There  is,  however, 
no  provision  for  that  in  that  part  of  the  contract  which 
I  have  read.  Here  is  a  certificate  of  the  architect  that 
the  whole  of  the  work  has  been  completed  to  his  satis- 
faction. The  other  provision  which  has  been  referred 
to  applies  to  the  intermediate  certificates  only.  It  is 
<!lear  that  the  final  certificate  need  shew  no  more  than 
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tb^  completion  of  the  whole  work.  That  view  of  the 
matter  is  considerably  fortified  by  a  reference  to  that 
part  of  the  conditions  which  requires  the  particulars  and 
the  amount  of  alterations  and  additions  to  be  entered  in 
a  book. 

Judgment  for  the  plaintiffs. 


^pril  28. 

The  court 
granted  a 
habras  corpus 
r.d  testifican- 
dum to  bring 
up  a  prisoner 
in  criminal 
custody  for  the 
purpose  of 
giving  evidence 
before  an 
arbitrator. 


MaRSDEN   V,    OVEBBURT. 

JLLORACE  LLOYD  moved  for  a  writ  of  habeas 
corpus  ad  testificandum  to  bring  up  the  body  of  one 
Henry  Ridout  Down  man,  a  prisoner  in  custody  in  the 
Queen's   Prison   in   civil  suit,  (a)   for   the   purpose   of 


(a)  For  the  course  of  pro- 
ceeding where  the  proposed 
witness  is  in  criminal  custody, 
see  the  following  provision, — 
which  is  oddly  enough  thrust 
into  "An  act  for  the  better 
prevention  and  punishment  of 
aggravated  assaults  upon  women 
and  children,  and  for  prevent- 
ing delay  and  expense  in  the 
administration  of  certain  parts 
of  the  criminal  law," — 16  &  17 
Vict.  c.  30,  s.  9.  "It  shall  be 
lawful  for  one  of  Her  Ma- 
jesty's principal  secretaries  of 
state,  or  any  judge  of  the  court 
of  Queen's  Bench  or  Common 
Pleas,  or  fiaron  of  the  Ex- 
chequer, in  any  case  where  he 
may   see  fit  to    do    so,    upon 


application  by  affidavit,  to  issue 
a  warrant  or  order  under  his 
hand  for  bringing  up  any  pri- 
soner or  person  confined  in  any 
gaol,  prison,  or  place,  under 
any  sentence,  or  under  com- 
mitment for  trial,  or  otherwise 
{except  under  process  in  any 
civil  action,  suit,  or  proceedings) 
before  any  court,  judge,  justice, 
or  other  judicature^  to  be  ex- 
amined as  a  witness  in  any 
cause  or  matter,  civil  or  cri- 
minal,  depending  or  to  be  in- 
quired of  or  determined  in  or 
before  such  court,  judge,  jus- 
tice, or  judicature ;  and  the 
person  required  by  any  such 
warrant  or  order  to  be  so 
brought    before    such    court. 
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his  being  examined  as  a  witness  before  an  arbitrator. 
He  referred  to  Graham  v.  Glover^  25  Law  Journ. 
Q,  B.  10,  (a)  where  the  court  of  Queen's  Bench  granted 
a  habeas  to  bring  up  a  prisoner  for  the  purpose  of 
being  examined  before  an  arbitrator  appointed  to  settle 
a  special  case  for  the  opinion  of  the  court  under  the 
Common  L#aw  Procedure  Act,  1854,  17  &  18  Vict 
c  125,  s.  5. 
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Maesden 
overbuky. 


Per  Curiam.     That  case  seems  to  be  an   authority. 
The  writ  may  therefore  go. 

Rule  accordingly,  {b) 


judge,  justice,  or  other  judica- 
tMTty  shall  be  so  brought,  under 
the  same  care  and  custody,  and 
be  dealt  with  in  like  manner 
in  All  respects,  as  a  prisoner 
required  hj  an j  writ  of  habeas 
corpus  awarded  hj  any  of  Her 
Majesty's  superior  courts  of  law 
at  Westminster  to  be  brought 
before  such  court  to  be  ex- 
amined as  a  witness  in  any 
cause  or  matter  depending  be- 


fore such  court,  is  now  by  law 
required  to  be  dealt  with.** 

(a)  And  see  Oeery  y.  Hop^ 
kins,  I  Lord  Raym.  851,  there 
cited. 

(b)  The  application  for  a 
habeas  corpus  ad  testificandum 
should  be  made  to  a  judge  at 
chambers,  and  not  in  court. 
Browne  v.  Oiahome^  2  Dowl. 
N.  S.  963. 


D  2 
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Closmadeuc  V,  Carrel. 

An  unstamped     J.  HIS  was  an  action  upon  a  charterparty  alleged  to 

waswiihinthe    ^^^e  been  executed  at  Cardiff. 

At  the  trial  before  Jervis,  C.  J.,  at  the  sittings  in 
London  after  Hilary  Term  last,  in  order  to  let  in 
secondary  evidence  of  the  contents  of  the  charterparty, 
the  plaintiff  proved,  that  a  charterparty  for  the  ship 
Emile,  the  vessel  in  question,  was  entered  into  between 
himself  and  the   defendant  in  May,  1855,  at    Cardiff; 


fourteen  days 
allowed  by  the 
6  &  6  Vict. 
c  79.  s.  21, 
for  stamping 
such  instru- 
ments without 
payment  of  a 

f»cna1tv,  de- 
iverea  at  the 
office  ©f  the        a1_a1-j  i  \^        *  r  '* 

sub  distributor  that  the  document  was  unstamped  at  the  time  oi  its 
fJr'!be^u?pSe'  execution ;  and  that,  within  the  time  allowed  by  the 
of  its  being       statute  (a)  for  stampin«r  documents  of  that  description, 

transmuted  to  \   /  i      o  r 

liondon  to  be 

stamped,  the 

proper  amount 

of  stamp-duty 

and  postage 

being  lefi  with    missioners  of  Btamps  and  taxes, 

in  that**officir^  ^^  *"^  ^^  ^^^^^  officers,  to  stamp 
to  whom  it  ®^  mark  any  vellam,  parch- 
was  delivered,     ment,  or  paper  upon  which  any 

all  documents  P^^y^  or  any  agreement,  con- 
left  with  him      tract,  memorandum,  letter,  or 

po^se,  burhe       ®^^®'  writing  by  this  act  charge- 
had  no  recol-      able  with  any  duty  as  a  char- 
terparty,   shall    be    ingrossed, 


(a)  The  5  &  6  Vict.  c.  79, 
8.  21,  which  enacts  **that  it 
shall  not  be  lawful  for  the  com- 


lection  of  the 

document  in  .  ^  •  .   j         i 

question.    The  written,  or  prmted,  under  any 

clerks  in  the 
office  in  Lon- 
don were  un- 
able to  say 
whether  or  not 
the  document 
reached  their 
hands ;   but 


pretence  whatever,  after  the 
same  shall  be  executed  or 
signed  by  any  party,  except 
as  herein  is  provided;  and,  if 
any  person  shall  make  or  sign 
any  bill  of  lading  which  shall 


be  ingrossed,  printed,  or  writ- 
ten, or  partly  ingrossed  or 
written  and  partly  printed, 
upon  yellum,  parchment,  or 
paper,  not  duly  stamped  ac- 
cording to  law,  every  such 
person  shall  forfeit  the  sum  of 
50/. :  Provided  always,  that,  if 
any  charterparty,  or  any  such 
agreement,  contract,  memoran- 
dum,  letter,  or  writing  charge- 
able with  any  duty  as  a  charter- 
party,  shall  be  brought  to  the 
head  office  of  the  said  commis- 
sioners, or  to  any  of  their  proper 
officers,  to  be  stamped,  within 
fourteen  days  after  the  same  shall 
bear  date  and  shall  have  been 
executed  or  signed  by  the  party 
thereto    who    shall    have    first 


they  fiaid,  that, 

if  it  did,  it  would  in  usual  course  be  returned  to  the  district-office  in  the  country.  The 
clerk  at  0.  could  not  say  whether  the  document  was  returned  to  him  or  not ;  but  he  stated, 
that,  on  search  beinp  made  for  it,  no  trace  of  it  could  be  discovered  : — 

Held,  that  this  sufficiently  raised  a  presumption  that  the  document  was  stamped,  so  as  to 
let  in  secondary  evidence  of  its  contents. 
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the  charterparty  was  taken  to  the  proper  office  at  Cardiff^, 
for  the  purpose  of  its  being  transmitied  by  the  sub- 
distributor of  stamps  to  Somerset  House  to  be  stamped, 
ihe  amount  of  the  stamp-duty,  5s. ^  and  3d.  for  the 
postage,  being  at  the  same  time  paid  to  a  clerk  at  the 
former  place. 

The  clerk  in  the  office  of  the  sub-distributor  of 
stamps  at  Cardiff  to  whom  the  charterparty  was  alleged 
to  have  been  delivered,  stated  that  he  duly  transmitted 
to  London  by  the  next  post  all  documents  left  with  him 
for  that  purpose ;  that  he  recollected  having  received  in 
the  month  of  May  last  several  charterparties  from  the 
broker  who  prepared  the  charterparty  in  question,  but 
could  not  undertake  to  say  whether  or  not  this  particular 
one  was  returned  to  the  office  at  Canliff;  but  that, 
notwithstanding  he  had  made  diligent  search  there,  no 
trace  of  it  could  be  discovered. 

The  clerks  called  from  the  stamp-office  at  Somerset 
HoQse  were  unable  to  say  whether  or  not  the  particular 
document  had  been  received  or  returned  by  them  ;  but 
they  said,  that,  if  received  by  them,  it  would  in  the 
usual  course  have  been  returned  to  the  district  office  at 
Cardiff.  They  further  stated,  that  an  index  is  kept  of 
London  documents,  but  no  record  of  documents  from 
the  country. 

On  the  part  of  the  defendant,  it  was  submitted,  that 
there  was    no    sufficient    evidence    that    the    original 


1856. 
Closmadeuc 

V. 

Carrel. 


dotted  or  signed  the  samcj  it 
shall  be  lawful  for  the  said 
commissioners,  and  they  are 
»«reby  refjuired,  to  cause  the 
**oae  to  be  stamped,  upon  pay- 
nient  of  the  duty  chargeable 
t^Jereon,  without  any  penalty; 
and,  if  the  same  shall  be  brought 
^0  the  said  head  office  to  be 
'tamped  at  any  time  after  the 
^^spiration    of    such    fourteen 


days,  and  within  one  calendar 
month  after  the  same  shall  bear 
date  and  shall  have  been  first 
execujted  or  signed  as  aforesaid, 
it  shall  be  lawful  for  the  said 
commissioners,  and  they  arc 
hereby  reiiuired,  to  cause  the 
same  to  be  stamped  upon  pay- 
ment of  the  duty  chargeable 
thereon,  and  of  the  further  sum 
of  10/.  by  way  of  penalty." 
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1856.        document  had  been  stamped;  and  that,  as  the  oni 
Closmadkuc    P^^^^"8  ^^®  affirmative  lay  upon  the  plaintiiF,  en< 

«•  had  not  been  shewn  by  him  to  let  in  secondary  evid 

Cakreu         «  . 

of  Its  contents. 

For  the  plaintiiF  it  was  insisted,  that,  inasmuch 
had  been  proved  that  the  oharterparty  had  been  in 
time  sent  to   the   proper  office,   and   that   the  px 
amount  of  duty  and  postage  had  been  paid,  the 
sumption  would  be  that  the  document  was  duly  stam 
and  therefore  secondarj*  evidence  was  admissible. 

His  Lordship  thought  that  secondary  evidence 
under  the  circumstances  inadmissible,  and  accordi 
nonsuited  the  plaintiff. 

Channelly  Serjt,  in  Hilary  Term  last,  obtained  a 
nisi  for  a  new  trial,  on  the  ground  of  the  impi 
rejection  of  evidence.  He  submitted  that  the  evid 
offered  at  the  trial  raised  a  presumption  that  the  d 
ment  had  been  stamped,  or  at  all  events  threw  upoi 
defendant  the  burthen  of  proving  it  unstamped:  an 
referred  to  The  King  v.  The  Inhabitants  of  Long  Bu 
7  East,  45,  Crisp  v.  Anderson^  I  Stark.  N.  P.  C 
Hart  V.  Hart,  1  Hare,  1,  Croiother  v.  Solomons,  \ 
Vol.  VI.  p.  758,  and  Pooley  v.  Goodwin,  4  Ad.  &  E 
5  N.  &  M.  466. 

Mellish  (with  whom  was  Byles,  Serjt),  on  a  fo 
day  in  this  term,  shewed  cause.  The  question  wh( 
the  document  was  stamped  or  not,  was  a  questic 
fact  to  be  decided  by  the  judge  at  the  trial.  The 
point  for  the  consideration  of  the  court  now,  is,  wh< 
there  was  any  evidence  before  him  upon  which  the  ] 
Chief  Justice  was  justified  in  coming  to  the  conch 
he  carne  to.  That  the  charterparty  was  unstampe 
the  time  of  its  execution,  is  conceded.  The  resu 
the  evidence  given,  was,  that  the  document  was  take 


Carrel. 
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the  proper  office  at  Cardiff  for  the  purpose  of  being  sent        1866. 
to  London  to  be  stamped,  and  that  nothing  more  was   7;  T 

heard  of  it.    There  was  no  proof  that  it  ever  left  Cardiff.       ^  ». 
[Jeruis,  C.  J.     The  clerk  proved  that  it  was  the  course 
of  business  at  the  office  to  send  off  all  documents  that 
came  there  by  post  the  same  evening.]    If  nothing  more 
appeared,  that  might  lead  to  the  presumption  that  the 
charterparty  was  duly  posted,  and  taken  to  the  stamp- 
(^ce  in  London,  and  there  8tam[>ed,  and  returned  in 
doe  coiiEse  to  Cardiff,  and   there  given   back   to  the 
broker's  clerk  when  be  called  for  it.     But,  when  once  a 
link  in  the  chain  is  broken,  the  whole  presumption  falls 
to  the  ground.    At  the  time  the  document  was  last  seeU) 
it  was  unstamped.     It  appearing  that  it  had  not  arrived 
back  at  Cardiff,  what  ground  is  there  for  supposing  it 
to  have  been  lost  at  one  period  rather  than  at  another  ? 
Id  the  ordinary  case  of  a  notice  of  dishonor  sent  by 
post,  the  fact  of  the  letter  (properly  addressed)  contain- 
ing it  being  duly  put  into  the  post  raises  a  presump- 
tion that  the   notice   duly   arrives  at   its    destination. 
[Cresswelly  J.     Not  against  proof  that  it  did  not  arrive.] 
In  Doe  d.  Knight  v.  Nepean^  5  B.  &  Ad.  86,  it  was  held, 
that  a  person  who  has  not  been   heard  of  for  seven 
years,  is  presumed  to  be  dead,  but  that  there  is  no  lega' 
presumption  as  to  the  time  of  his  death,  and  that  the 
&ct  of  his  having  been  alive  or  dead  at  any  particular 
period  during  the  seven  years,  must  be  proved  by  the 
party  relying  on  it.  {a)     The  burthen    lies   upon    the 
party  producing  the   instrument,    to  shew  that  it  was 
duly  stamped.     For  that  purpose,  he  may  rely  on  pre- 
sumption until  the  contrary  appears:    but,    when   the 
contrary  does  appear,  as  it  is  submitted  it  does  here, 
the  presumption  will  not  help  him :   Crisp  v.  Anderson^ 
1  btark.  N.  P.  C.  35.     And  there  is  nothing  inconsis- 

(a)  Affirmed  in  the  Exdic-      d.  Knight,  2  M.  &  \V.  891. 
<iuer  Chamber, — Nepean  v.  Doe 
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1856.        tent  with  this  in  any  of  the  cases  cited.     Crowther  v. 
Closmadsuc  Solomons  is  a  distinct  authority  in  favour  of  the  de- 
^  *'•  fendant.     There,   upon   the    defendant's  refusal,   after 

notice,  to  produce  at  the  trial  the  original  of  an  agree- 
ment on  which  the  plaintiff  relied,  a  witness  for  the 
plaintiff  produced  an  unstamped  copy;  but,  on  his 
cross-examination,  he  stated  that  the  original  agreement 
was  not  stamped  at  the  time  it  was  executed  and  acted 
upon ;  and  it  appeared  that  the  plaintiff's  attorney  had 
had  inspection  of  the  original  shortly  before  the  action : 
and  it  was  held,  that  the  presumption  of  the  document's 
being  regularly  stamped, — which  would  have  arisen 
from  the  defendant's  refusal  to  produce  it, — being  thus 
rebutted,  the  copy  was  properly  rejected.  In  giving 
judgment,  Wilde,  C.  J.,  says:  "The  plaintiff  is  to 
sustain  his  case.  This  he  can  only  do  by  producing  the 
agreement.  Whose  duty  is  it  to  shew  what  stamp  is 
impressed  on  it  ?  Why,  clearly,  that  of  the  party  who 
has  occasion  to  set  it  up."  That,  it  is  submitted,  is  the 
truer  ule.  [^CresswelU  J.  He  is  not  bound  to  prove 
it  by  direct  evidence.]  Where  the  contrary  once  appears, 
he  must  produce  some  evidence  to  shew  that  it  is 
more  likely  that  the  instrument  was  stamped  than  that 
it  was  not. 

Channel^  Serjt,  and  John  Henderson^  in  support  of 
the  rule.  In  none  of  the  cases  has  evidence  so  strong 
as  that  offered  in  the  present  case  been  given.  It  was 
shewn  that  the  public  officer  at  Cardiff  whose  duty  it 
was  to  do  so,  received  the  charterparty  within  the  time 
prescribed  by  the  statute,  for  the  purpose  of  transmitting 
it  to  London  to  be  stamped,  receiving  at  the  same  time  the 
proper  amount  of  stamp-duty  chargeable  on  the  instru- 
ment, and  the  amount  of  postage.  Under  these  circum- 
stances, it  is  to  be  presumed  that  the  officer  at  Cardiff 
did  his  duty  in  sending  the  charterparty  to  London,  and 
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that  the  persons  in  London  whose  duty  it  was  to  receive        1866. 
and  cause  it  to  be  stamped,  and  to  return  it  to  the    closmadkuc 
officer  at  Cardiff,  also  did  their  duty.     It  may  at  once  *• 

be  conceded  that  the  presumption  so  arising  avails  only 
until  nnet  by  contrary  proof.  [JerviSy  C.  J.  There  was 
positive  evidence  that  the  document  wtis  unstamped 
when  last  seen.]  No  doubt:  and,  if  there  had  been  any 
affirmative  evidence  that  it  was  lost  before  it  reached 
the  stamp-office  in  London,  the  case  would  not  be  argu- 
able. [Jerinsy  C.  J.  How  could  I  say  it  was  not?] 
When  lost,  under  the  circumstances,  was  perfectly 
immaterial ;  because,  in  the  absence  of  evidence  either 
way,  the  presumption  of  law  is,  that  all  the  parties  did 
their  duty.  Lord  Ellenborough,  in  Crisp  v.  Anderson^ 
1  Stark.  N.  P.  C.  35,  would  have  acted  upon  that  pre- 
sumption, if  it  had  not  afterwards  been  proved  that  the 
agreement  was  unstamped,  which  superseded  the  pre« 
sumption.  The  same  remark  to  a  certain  extent  applies 
to  Crowther  v.  Solomons^  ante,  Vol.  VL  p.  758.  There, 
the  presumption  was  cut  down  by  the  two  circumstances 
mentioned  in  the  report,  viz.  the  statement  of  the 
plaintiff's  witness  on  cross-examination  that  the  original 
Agreement  was  not  stamped  at  the  time  it  was  executed 
and  acted  u)>on,  and  the  fact  that  the  plaintiff's  attorney 
had  inspected  it  shortly  before  the  commencement  of 
the  action.  The  rule  is  well  laid  down  by  Vice-Chan- 
celjor  Wigram  in  Hart  v.  Hart,  1  Hare,  1,5.  "  The 
objections,"  he  says,  "  were  two : — First,  it  was  said  that 
the  loss  of  the  agreement  was  not  so  proved  as  to  entitle 
the  defendant  to  sustain  his  case  by  secondary  evidence ; 
and,  secondly,  it  was  said,  that,  if  the  first  objection 
failed,  the  secondary  evidence  could  not  be  received 
without  proof  being  given  by  the  defendant  that  the 
agreement  itself  was  duly  stamped.  If  the  latter  of 
these  objections  were  valid,  it  would  be  unnecessary  to 
consider  the  former ;  and  I  will  therefore  first  consider 


42  IN   THE   COMMON   PLBAS, 

1856.       the  second  objection.     At  the  close  of  the  argument,  I 
Closmadeuc  expressed   myself  strongly  against  this  objection,  and, 
^'  after  an  examination  of  the  authorities  upon  the  subject, 

I  find  my  previous  impressions  confirmed.  Mr.  Starkie, 
indeed,  says,  {a)  that,  previous  to  the  admission  of 
secondary  evidence  to  prove  the  contents  of  a  deed  or 
other  instrument  which  has  been  lost  or  destroyed, 
evidence  is  necessary  to  shew  that  it  was  properly 
stamped.  He  does  not,  however,  refer  to  any  cases 
which  support  that  proposition.  Mr.  Fhillipps,  in  his 
book  on  Evidence,  {b)  says,  ^  Where  an  unstamped  copy 
of  an  instrument  is  produced,  it  may  under  various 
circumstances  be  presumed  that  the  original  was 
stamped.'  The  special  circumstances  of  the  cases  of 
The  King  v.  The  Inhabitants  of  Long  Btichbyy  7  East, 
45,  and  Crisp  v.  Anderson^  1  Stark,  N.  P.  C.  35,  may 
explain  the  apparent  caution  with  which  Mr.  Phillipps 
has  expressed  himself.  But  the  late  case  of  Pooley  v. 
Goodwin,  4  Ad.  &  E.  94,  5  N.  &  M.  466,  leaves  no 
doubt  upon  my  mind  as  to  the  correctness  of  the  con- 
clusion I  have  come  to.  It  is  manifest  that  the  greatest 
injustice  might  ensue,  if,  in  the  case  of  a  lost  instrument, 
the  presumption  of  regularity,  upon  a  merely  collateral 
point,  were  not  raised  in  favour  of  the  parties  claiming 
under  it.  The  proposition  on  which  I  rely,  is,  not  that 
the  copy  of  an  unstamped  instrument  may  be  given  in 
evidence  where  the  original  is  lost, —  The  King  v.  The 
Inhabitants  of  Castlemorton^  3  B.  &  Aid.  588  ;  Rippiner 
V.  Wright^  2  B.  &  Aid.  478;  but  that  the  onus  of 
proving  the  want  of  a  stamp  lies  upon  the  party  who 
raises  the  objection.  The  principles  upon  which  courts 
of  law  refuse  to  admit  secondary  evidence  of  the  con- 
tents of  written  instruments,  have  no  application  to  an 
objection  which  arises  only  under    the    policy  of  the 

(a)  2  Starkie  on  Evidence,  {h)  2  Phillipps  on  Evidence, 

2nd  edit.  p.  770.  8tli  edit.  p.  68a. 
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revenue  laws."    That   is   the    true    rule;  and   it    was        1856. 
recognized   as  such  by   Williams,  J.,    in  Crawther   v.    closmadeuc 

Sdomom.     Take  the  ordinary  case  of  a  contract  evi-       ^  <'• 

•^  ,  ,  Cabrel. 

deoced  by  letters  between  two  distant  places, — Liverpool 
and  London,  for  instance, — the  contract  would  be  proved 
by  the  production  of  the  letter  containing  the  offer,  and 
proof  of  the  posting  of  the  letter  containing  the  accept- 
ance; and  this  on  the  ground  that  the  presumption  is 
that  the  course  of  the  post  is  correct.     The  case  of  the 
notice  of  dishonour  of  a  bill  of  exchange  may  be  open 
to  some  difficulty.      [JervU^  C.  J.      Non  constat  that 
this  instrument  was  ever  put  into  the  post  at  Cardiff. 
That  would  be  the  presumption,  if  we  are  to  look  for 
motives.]     To  suppose  that,  would  be  to  suppose  that 
the  clerk  who  received  it  at  Cardiff  put  the  money  into 
his  pocket.     But  the  court  will  not  go  out  of  its  way  to 
infer  the  commission  of  a  crime. 

Cur.  adv.  vulL 

Cresswell,  J.,  now  delivered  the  judgment  of  the 
court : — 

In  this  case,  the  plaintiff  was  nonsuited  at  the  trial 
before  the  Lord  Chief  Justice,  at  the  London  Sittings 
after  last  Hilary  Term.  The  nonsuit  proceeded  on  the 
ground  tliat  the  plaintiff  had  failed  to  give  evidence  of 
a  charterparty  on  which  the  action  was  founded.  A  rule 
nisi  for  setting  aside  the  nonsuit  was  granted,  it  being 
contended  that  the  Lord  Chief  Justice  had  improperly 
ejected  secondary  evidence  of  the  charterparty. 

Evidence  was  given  before  him  of  the  execution  of  a 
charterparty  at  Swansea,  which  at  that  time  was  un- 
stamped; and  that,  within  the  fourteen  days  allowed 
by  the  5  &  6  Vict.  c.  79,  s.  21,  for  stamping  such  instru- 
ments without  payment  of  a  penalty,  it  was  taken  to 
the  proper  office  at   Cardiff,  and  the  stamp-duty  and 
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1856.        postage  paid,  in  order  that  it  might  be  sent  to  London 

Closmadeuc    ^^  ^^  stamped.    The  clerk  in  that  oflBce  to  whom  it  was 

V*  delivered,  proved  that  he  sent  to  London  all  documents 

Carrel.        ,  .         ; 

left  with  him  for  such  puqx>se.  The  clerks  in  the  office 
in  London  were  not  able  to  say  whether  such  a  docu- 
ment ever  reached  their  hands  or  not,  but  stated,  that, 
if  it  did,  it  would  in  usual  course  be  returned  to  the 
district  office  in  the  country.  The  clerk  there  could  not 
say  whether  such  a  document  was  or  was  not  returned ; 
but,  upon  search  being  made  for  it,  no  trace  of  it  could 
be  discovered. 

Upon  this  evidence,  shewing  that  the  supposed 
charterparty  was  unstamped  when  executed,  the  Lord 
Chief  Justice  thought  that  the  plaintiff  ought  to  prove 
that  it  was  afterwards  stamped,  and  had  failed  to  do  so, 
and  that,  consequently,  secondary  evidence  could  not 
be  received. 

The  general  rule  on  this  subject  was  hardly  disputed, 
on  argument,  viz.  that,  where  a  party  objects  to  the 
reception  of  secondary  evidence  of  a  lost  document,  on 
the  ground  that  the  original  required  a  stamp,  and  had 
it  not,  he  must  prove  that  it  was  not  stamped.  Lord 
EUeuborough  so  ruled  in  Crisp  v.  Anderson,  1  Stark. 
N.  P.  C.  34;  and  that  was  confirmed  by  the  court  of 
Queen's  Bench  in  Pooley  v.  Goodwin^.  4  Ad.  &  £.  94, 
5  N.  &  M.  466,  and  by  Vice- Chancellor  Wigram  in 
Hart  V.  Harty  1  Hare,  I.  In  Crawther  v.  Solomons, 
ante.  Vol.  VI.  p.  758,  Williams,  J.,  expressed  himself 
strongly  to  the  same  effect,  and  the  rest  of  the  court  said 
nothing  to  the  contrary,  but  considered  that  in  that 
case  Wilde,  C.  J.,  was  justified  in  assuming  that  a  docu- 
ment shewn  to  have  been  unstamped  when  executed, 
continued  in  the  same  state :  and  the  true  question  in 
the  present  case,  is,  whether  the  Lord  Chief  Justice  was 
justified  in  inferring  from  the  evidence  that  the  charter- 
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jiarty,  which  was  certainly  unstamped  when  executed,        1856. 
continued  in  the  same  state  until  the  time  when  it  was   closmadeuc 
lost  or  destroyed.  ^  «'• 

T  .  .  .  .  Carrel, 

It  was  said,  that,  in  order  to  justify  him  in  assuming 

the  contrary^  he  must  assume  affirmatively  that  some- 
thing more  was  done  after  it  was  executed:  and  it  was 
asked,— why  should  he  presume  it?  Not  on  the  ground 
that  "omnia  rite  acta  esse  presumuntur,"  for  it  was  not 
the  plaintiflTs  duty  to  do  it  or  have  it  done.  The  matter 
was  indifferent :  he  might  do  it  or  leave  it  undone  with 
equal  propriety.  There  was,  therefore,  no  ground  for 
presuming  that  the  charterparty  was  stamped,  in  the 
absence  of  evidence  on  the  subject. 

It  was  further  contended  that  the  evidence  given  did 
not  shew  that  the  instrument  was  stamped:  and  the 
argument  on  this  point  was  presented  thus: — The 
receipt  of  the  money  by  the  clerk  at  Cardiff  made  it  his 
duty  to  send  the  document  to  London :  it  was  the  duty 
of  the  servants  of  the  postmaster-general  to  carry  and 
deliver  it  in  London :  it  was  the  duty  of  the  proper 
officer  at  the  stamp-office  to  have  it  stamped,  and  to 
return  it;  and  the  duty  of  the  clerk  in  the  country  to 
re-deliver  it.  Some  one  of  these  persons  failed  to  dis- 
chai]ge  his  duty;  and  there  was  nothing  to  fix  that 
fcilure  on  one  rather  than  on  another.  It  may,  there- 
fore, as  probably  have  occurred  before  as  after  the 
stamping  of  the  instrument.  Again,  therefore,  the  pre* 
sumption  of  omnia  rite  acta  esse  praesumuntur  fails,  and 
consequently  it  remains  quite  uncertain  whether  it  was 
ever  stamped  or  not. 

That  is  true.  The  plaintiff  did  not  by  that  evidence 
prove  that  the  charterparty  was  stam{)ed.  But,  did  the 
defendant  prove  that  it  was  unstamped?  for,  the  onus 
probandi  lay  on  him.  He  shewed  that  at  one  time  it 
^as  unstamped  ;  and,  in  the  absence  of  any  evidence  to 
displace  the  presumption  arising  from  that  circumstance. 
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it  might  have  been  presumed  that  it  remained  in  the 
same  state.  But  the  evidence  of  the  payment  of  stamp- 
duty,  and  the  sending  of  the  instrument  to  London,  and 
so  forth,  made  it  altogether  uncertain  whether  it  was 
afterwards  stamped  or  not,  and  sufficed  to  get  rid  of  the 
presumption,  and  to  cast  again  upon  the  objector  the 
burthen  of  proving  the  want  of  a  stamp. 

For  this  reason,  it  appears  to  us  that  secondary 
evidence  of  the  contents  was  admissible,  and  that  the 
rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


Afay  6. 

An  omnibus 
proprietor  who 
carries  passen- 
gers and  their 
lugg««e,  for 
hire,  to  and 
from  a  railway 
station,  cannot 
maintain  an 
action  against 
the  company 
for  refusing  to 
allow  him  to 
drive  his  vehicle 
into  the  station 
yard. 

Where  there 
are  cro8s> 
demurrers,  the 
plaintiff's 
counsel  begins. 


Barker  v.  The  Midland  Railway  Company. 

X  HE  first  count  of  the  declaration  stated,  that  the 
defendants,  being  the  Midland  Railway  Company  men- 
tioned in  an  act  of  parliament  which  was  made  and 
passed  in  the  session  of  parliament  holden  in  the  8th  and 
9th  years  of  the  reign  of  the  now  Queen  [c  Ivi.]  intituled, 
**  An  Act  to  im  power  the  Midland  Railway  Company 
to  make  a  branch  from  the  said  railway  near  Syston,  in 
the  county  of  Leicester,  to  the  city  of  Peterborough," 
made,  under  the  authority  of  the  said  act,  the  branch 
railway,  with  divers  works  and  conveniences  connected 
therewith,  by  the  said  act  authorized,  one  of  such  works 
being  a  station  called  the  Stamford  Station,  and  main- 
tained the  same  until  and  at  the  time  of  the  committing 
the  grievances  hereafter  mentioned :  That,  before  and  at 
the  timeof  thecommitting  of  the  grievances  hereafter  men- 
tioned, the  defendants  carried  on  the  business  of  common 
carriers  of  passengers  for  hire,  and  of  common  carriers  of 
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goods  for  hire,  from  the  said  Stamford  Station  to  divers  1856. 
places,  and  from  divers  places  to  the  said  Stamford  bTrkkb 
Station :  That,  before  and  at  the  time  of  the  committing  "• 

the  grievances  hereafter  mentioned,  the  said  Stamford  ^Midland 
Station  communicated  with  a  certain  public   carriage 
bigh-way,  by  gates  forming  part  of  the  said  station,  and 
so  constructed  as  when  open  to  allow  the  passage  of 
carriages  through  the  same  from  the  said  highway  into 
the  said  station,  and  back  again :  That,  before  and  at 
the  time  of  the  committing  the  said  grievances,  the 
defendants  maintained,  and  there  was,  a  carriage-road 
leading  from  the  said  gates  to  certain  buildings  in  the 
said  station,  the  same  being  the  only  carriage-way  to  the 
said  buildings  from  the  said  highway :  That,  before  and 
at  the  time  of  the  committing  the  said  grievances,  the 
defendants,  in  so  carrying  on  their  said  business,  and  as 
one  of  the  modes  by  them  pursued  for  so  carrying  on  the 
same,  habitually  and  publicly  received  passengers  at  the 
said  buildings  in  the  station,  and  habitually  and  publicly 
allowed  such  passengers  respectively  to  enter  the  said 
station,  either  on  foot  or  in  a  carriage  or  carriages  drawn 
bj  one  or  more  horses,  and  driven  by  such  passengers 
respectively,  or  by  some  other  person  or  persons,  and 
h&bitaally  and  publicly  allowed  such  carriages  respec- 
tively, with  such  passengers  respectively,  so  to  enter  as 
a&iesaid  by  the  said  gates,  and  to  pass  from  the  said 
gates  along  the  said  carriage-road  to  the  said  buildings, 
for  the  purpose  of  there,  at  the   said  buildings,  con- 
tiBcting   with   the    defendants    for    being    carried   as 
such   passenger    or    passengers    by    the    defendants : 
Hiat,  before  and  at  the  time  of  the  committing  the  said 
grievances,  the  defendants,  in  so  carrying  on  their  said 
business,  and  as  one  of  the  modes  by  them  pursued  for 
^nying  on  the  same,  habitually  and  publicly  received 
goods  for  carriage  at  the  said  buildings,  and  habitually 
^d  publicly  oHowed  persons  respectively  bringing  such 
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1856.        goods  to  tbem,  the  defendants,  to  be  carried  by  the 
g^^jgj       defendants  as  such  common  carriers,  to  bring  such  goods 
»•  in  a  carriage  or  carriages  drawn  by  one  or  more  horses, 

Midland  from  the  said  highway,  through  the  said  gates,  along 
the  said  carriage-road,  to  the  said  buildings,  for  the 
purpose  of  there  delivering  such  goods  to  the  defendants 
to  be  carried  by  the  defendants  as  such  common  car- 
riers :  That,  before  and  at  the  time  of  the  committing 
of  the  said  grievances,  the  defendants,  in  so  carrying  on 
their  said  business,  and  as  one  of  the  modes  by  them 
pursued  for  carrying  on  their  said  business,  habitually 
and  publicly  allowed  persons  respectively  to  bring  a 
carriage  or  carriages  drawn  by  one  or  more  horses  from 
the  said  highway,  through  the  said  gates,  along  the  said 
carriage-road,  to  the  said  buildings,  for  the  purpose  of 
taking  away  from  the  said  buildings  an}'  person  or 
persons,  when  such  last-mentioned  person  or  persons 
expecting  to  be  carried  and  deposited  as  a  passenger  or 
passengers  by  the  defendants  to  and  at  the  said  station  had 
directed  any  such  person  or  persons  to  meet  such  expected 
passenger  or  passengers  with  such  carriage  or  carriages  at 
the  said  station  for  the  purpose  of  taking  such  passenger 
or  passengers  from  the  said  station :  That,  before  and 
at  the  time  of  the  committing  the  said  grievances,  the 
plaintiff  carried  on  the  business  of  carrying  persons,  and 
of  carrying  goods,  in  a  carriage  called  an  omnibus, 
drawn  by  one  horse,  for  reward  to  the  plaintiff  and  for 
the  obtaining  of  his  livelihood:  And  that,  on  divers 
occasions  after  the  passing  of  the  Railway  Traffic  Act, 
1854  [17  &  18  Vict  c.  31.],  the  plaintiff,  in  the  way  of 
his  said  business,  was  desirous  of  entering,  and  was 
about  to  enter,  the  said  station,  from  the  said  highway, 
by  the  said  gates,  with  an  omnibus  drawn  by  one  horse, 
and  driven  by  him,  for  the  purpose  of  carrying  therein 
divers  passengers,  from  the  said  gates,  along  the  said 
carriage-road,  to  the  said  buildings,  in  order  that  such 
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fossengers  mighty  at  the  said  buildingsy  contract  with  the        1856. 

defeidants  for  being  carried  as  passengers  by  the  defendants       jj^^^^,^ 

w  the  wag  of  their  said  business :  Yet  that  the  defendants,  « • 

on  the  said  last-mentioned  occasions,  well  knowing  the      Midland 

premises,  but  wilfully  and  maliciously  intending  to  in-      ^"•^'a^'   ^• 

jure  the  plaintiff,  and  to  prevent  him  from  enjoying  and 

aniling  himself  of  the  mode  of  carrying  on  their  business 

80  by  the  defendants  in  that  behalf  pursued  as  aforesaid, 

and  in  pursuance  of  a  previous  determination  of  the 

defendants  not  to  allow  the  plaintiff  on  any  occasion,  in 

the  way  of  his  said  business,  to  enjoy  or  avail  himself 

of  any  of  the  modes  of  carrying  on  their  business  so  by 

the  defendants  pursued  as  aforesaid,  did  not  nor  would 

pemiit  the  plaintiff  to  enter  the  said  station  by  the  said 

gates,  or  otherwise,  with  his  said  omnibus  so  by  him 

then  driven  as  aforesaid,  and   drawn  by  one  horse  as 

aforesaid,  and  wrongfully  and  maliciously  refused  so  to 

do,  and  prevented  the  plaintiff  from  so  entering,  although 

^h  of.  the  said  occasions  was  a  reasonable  time  for  the 

plaintiff  so  to  enter  with  his  said  omnibus  so  by  him 

then  driven  as  aforesaid,  and  drawn  by  one  horse  as 

Aforesaid,  and  was  not  a  time  when  in  consequence  of 

>Qy  of  the  works  being  out  of  repair,  or  from  any  other 

sufficient  cause,  it  was  necessary  to  close  the  railway,  or 

My  part  thereof,  or  to  close  the  said  station  or  works,  or 

*ny  part  thereof. 

The  second  count  stated,  that,  on  divers  occasions  Second  count 
after  the  passing  of  the  said  last-mentioned  act,  the 
plaintiff,  in  the  way  of  his  said  business,  was  bringing  to 
the  defendants  goods  for  carriage  by  the  defendants  in  the 
^&y  of  their  said  business,  and  was  so  bringing  such 
goods  in  an  omnibus  drawn  by  one  horse,  and  was  de- 
sirous of  entering  the  said  station  from  the  said  highway, 
hy  the  said  gates,  for  the  purpose  of  carrying  in  the  said 
omnibus  the  said  goods  along  the  said  carriage-road  to 
thesdd  buildings,  in  order  that  he  might  there  deliver 
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Barkkr       Ants  as  aforesaid :  Yet  that  the  defendants,  on  the  last- 
The         mentioned  occasions,  well  knowing  the  premises,  but 
Midland      wilfully  and  maliciously  intending  to  injure  the  plaintiff, 
and  to  prevent  him  from  enjoying  and  availing  himself 
of  the  mode  of  carrying  on  their  business  so  as  aforesaid 
by  the  defendants  in  that  behalf  pursued,  and  in  pur- 
suance of  the  said  previous  determination  of  the  defend- 
ants, did  not  nor  would  permit  the  plaintiff  to  enter  the 
said  station  by  the  said  gates,  or  otherwise,  with  his 
said  omnibus,   drawn   by  one  horse  as  aforesaid,  and 
wrongfully  and  maliciously  refused  so  to  do,  and  pre- 
vented the  plaintiff  from  so  entering,  although  each  of 
the  last-mentioned  occasions  was  a  reasonable  time  for 
the  plaintiff  so  to  enter  with  his  said  omnibus  drawn  by 
one   horse  as  aforesaid,  and  was  not  a  time  when  in 
consequence  of  any  of  the  works  being  out  of  repair,  or 
from  any  other  sufficient  cause,  it  was  necessary  to  close 
the  railway,  or  any  part  thereof,  or  to  close  the  said 
station  or  works,  or  any  part  thereof. 
Third  count  The  third  count  stated,  that,  on  divers  occasions  after 

the  passing  of  the  last-mentioned  act,  the  plaintiff,  in 
the  way  of  his  said  business,  was  desirous  of  bringing, 
and  was  about  to  bring,  an  omnibus,  drawn  by  one 
horse,  from  the  said  highway,  through  the  said  gates, 
along  the  said  carriage-road,  to  the  said  buildings,  for 
the  purpose  of  taking  away  frx)m  the  said  buildings  on 
each  of  the  said  occasions  a  person  who,  expecting  to 
be  carried  and  deposited  as  a  passenger  by  the  defend- 
ants to  and  at  the  said  station,  had  directed  the  plaintiff 
to  meet  such  expected  passenger,  with  the  said  omnibus, 
at  the  said  station,  for  the  purpose  of  taking  such  pas- 
senger from  the  said  station :  Yet  the  defendants,  on 
the  last-mentioned  occasion,  well  knowing  the  premises, 
but  wilfully  and  maliciously  intending  to  injure  the 
plaintiff,  and  to  prevent  him  frt>m  enjoying  and  availing 
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bimself  of  the  mode  of  carrying  oq  their  business  so  by         i856. 

the  defendants  in  that  behalf  pursued  as  aforesaid,  and 

in  pursuance  of  the  said  previous  determination  of  the 

defendant^  did  not  nor  would*  permit  the  plaintiff  to 

enter  the  said  station  by  the  said  gates,  or  otherwise, 

with  his  said  omnibus,  drawn  by  one  horse  as  aforesaid, 

and  wrongfully  and  maliciously  refused  so  to  do,  and 

prevented  the  plaintiff  from  so  entering ;  although  each 

of  the  last-mentioned  occasions  was  a  reasonable  time 

for  the  plaintiff  so  to  enter  with  his  said  omnibus  drawn 

by  one  horse  as  aforesaid,  and  was  not  a  time  when  in 

consequence  of  any  of  the  works  being  out  of  repair,  or 

from  any  other  sufficient  cause,  it  was  necessary  to  close 

the  railway,  or  any  part  thereof,  or  to  close  the  said 

station  or  works,  or  any  part  thereof:  By  means  whereof, 

the  plaintiff's  said  business  was  greatly  diminished  and 

injured,  and  he  was  prevented  from  carrying  the  same 

on  in  so  beneficial  and  ample  a  manner  as  he  otherwise 

would  have  done,  and  the  value  of  the  goodwill  of  his 

said  business,  and  the  amount  of  his  said  business,  were 

greatly  injured,  and  made  much  less  than  they  otherwise 

would  have  been. 

And  for  a  fourth  count  the  plaintiff  said  that  he  com-  Fourth  count, 
plained  of  the  said  conduct  of  the  defendants  in  the  Vict.  c.  31.) 
premises  on  the  several  occasions  in  the  first,  second, 
and  third  counts  mentioned,  and  whereof  he  in  those 
counts  complained,  as  being  a  neglect  and  omission  and 
refusal,  contrary  to  the  form  of  the  last-mentioned  act  of 
parliament,  on  the  part  of  the  defendants,  according  to 
their  powers,  to  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  their  said  branch  railway,  which  at  the  several 
times  of  committing  the  said  grievances  belonged  to  the 
^fendants;  the  entry  of  his  said  omnibus  into  the  said 
•^tioa  on  each  of  the  said  occasions,  for  the  respective 

E  2 


50  IN   THE   COMMON   PLEAS, 

1856.       such  goods  to  the  defendants  for  carriage  by  the  defend- 


Barkf.r       ADts  as  aforesaid :  Yet  that  the  defendants,  on  the  last- 
.p^g         mentioned  occasions,  well  knowing  the  premises,  but 
Midland      wilfully  and  maliciously  intending  to  injure  the  plaintiff, 
and  to  prevent  him  from  enjoying  and  availing  himself 
of  the  mode  of  carrying  on  their  business  so  as  aforesaid 
by  the  defendants  in  that  behalf  pursued,  and  in  pur- 
suance of  the  said  previous  determination  of  the  defend- 
ants, did  not  nor  would  permit  the  plaintiff  to  enter  the 
said  station  by  the  said  gates,  or  otherwise,  with  his 
said  omnibus,  drawn   by  one  horse  as  aforesaid,  and 
wrongfully  and  maliciously  refused  so  to  do,  and  pre- 
vented the  plaintiff  from  so  entering,  although  each  of 
the  last-mentioned  occasions  was  a  reasonable  time  for 
the  plaintiff  so  to  enter  with  his  said  omnibus  drawn  by 
one   horse  as  aforesaid,  and  was  not  a  time  when  in 
consequence  of  any  of  the  works  being  out  of  repair,  or 
from  any  other  sufficient  cause,  it  was  necessary  to  close 
the  railway,  or  any  part  thereof,  or  to  close  the  said 
station  or  works,  or  any  part  thereof. 
Third  count  The  third  count  stated,  that,  on  divers  occasions  after 

the  passing  of  the  last-mentioned  act,  the  plaintiff,  in 
the  way  of  his  said  business,  was  desirous  of  bringing, 
and  was  about  to  bring,  an  omnibus,  drawn  by  one 
horse,  from  the  said  highway,  through  the  said  gates, 
along  the  said  carriage-road,  to  the  said  buildings,  for 
the  purpose  of  taking  away  from  the  said  buildings  on 
each  of  the  said  occasions  a  person  who,  expecting  to 
be  carried  and  deposited  as  a  passenger  by  the  defend- 
ants to  and  at  the  said  station,  had  directed  the  plaintiff 
to  meet  such  expected  passenger,  with  the  said  omnibus, 
at  the  said  station,  for  the  purpose  of  taking  such  pas- 
senger from  the  said  station :  Yet  the  defendants,  on 
the  last-mentioned  occasion,  well  knowing  the  premises, 
but  wilfully  and  maliciously  intending  to  injure  the 
plaintiff,  and  to  prevent  him  from  enjoying  and  availing 
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himself  of  the  mode  of  carrying  on  their  business  so  by 
the  defendants  in  that  behalf  pursued  as  aforesaid,  and 
b  pursuance  of  the  said  previous  determination  of  the 
defendant^  did  not  nor  would*  permit  the  plaintiff  to 
enter  the  said  station  by  the  said  gates,  or  otherwise, 
with  his  said  omnibus,  drawn  by  one  horse  as  aforesaid, 
and  wrongfully  and  maliciously  refused  so  to  do,  and 
prevented  the  plaintiff  from  so  entering ;  although  each 
of  the  last-mentioned  occasions  was  a  reasonable  time 
for  the  plaintiff  so  to  enter  with  his  said  omnibus  drawn 
by  one  horse  as  aforesaid,  and  was  not  a  time  when  in 
conseqaence  of  any  of  the  works  being  out  of  repair,  or 
from  any  other  sufficient  cause,  it  was  necessary  to  close 
the  railway,  or  any  part  thereof,  or  to  close  the  said 
station  or  works,  or  any  part  thereof:  By  means  whereof, 
the  plaintiff's  said  business  was  greatly  diminished  and 
injured,  and  he  was  prevented  from  carrying  the  same 
on  in  so  beneficial  and  ample  a  manner  as  he  otherwise 
would  have  done,  and  the  value  of  the  goodwill  of  his 
said  business,  and  the  amount  of  his  said  business,  were 
g^tly  injured,  and  made  much  less  than  they  otherwise 
would  have  been. 

And  for  a  fourth  count  the  plaintiff  said  that  he  com-  Fourth  count, 
plained  of  the  said  conduct  of  the  defendants  in  the  Vict.  c.  31.) 
premises  on  the  several  occasions  in  the  first,  second, 
and  third  counts  mentioned,  and  whereof  he  in  those 
counts  complained,  as  being  a  neglect  and  omission  and 
refusal,  contrary  to  the  form  of  the  last-mentioned  act  of 
parliament,  on  the  part  of  the  defendants,  according  to 
their  powers,  to  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  their  said  branch  railway,  which  at  the  several 
"TOes  of  committing  the  said  grievances  belonged  to  the 
defendants;  the  entry  of  his  said  omnibus  into  the  said 
station  on  each  of  the  said  occasions,  for  the  respective 
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Second  plea. 


Demurrer  to 
the  first, 
second,  and 
third  counts. 


Demurrer  to 
the  fourth 
count. 


Demurrer  to 
the  second 
plea. 


purposes  aforesaid,  being  such  a  reasonable  facility  as 
aforesaid,  and  one  which  the  defendants  might  have 
afforded  on  each  of  the  said  occasions  according  to 
their  said  powers:  hy  means  whereof  the  plaintiff 
sustained  damage  similar  to  that  whereof  he  above 
complained. 

The  defendants  pleaded  to  the  first,  second,  and  third 
counts, — secondly,  that,  at  the  time  of  committing  the 
alleged  grievances  in  those  counts  respectively  men- 
tioned, the  said  station  therein  mentioned  was  the 
private  station,  and  the  said  gates  and  carriage-road 
therein  respectively  mentioned,  were  the  private  gates 
and  carriage-road  of  the  defendants ;  and  such  station, 
gates,  and  carriage-road,  respectively,  were  in  and  upon 
land  whereof  the  defendants  were  the  sole  and  exclu- 
sive owners  and  occupiers;  whereof  the  defendants,  as 
they  lawfully  might,  refused  to  permit  the  plaintiff  to. 
enter,  and  prevented  him  from  entering  the  said  station 
from  the  said  gates,  along  the  said  carriage-road. 

They  also  demurred  to  the  first,  second,  and  third 
counts,  the  grounds  of  demurrer  stated  in  the  margin, 
being,  that  **  neither  of  those  counts  shewed  any  right 
on  the  part  of  the  plaintiff  to  enter  the  station,  nor, 
consequently,  any  wrong  by  the  defendants  in  prevent- 
ing him  from  entering;^  and  to  the  fourth  count,  on  the 
ground  that  *^the  said  fourth  count  does  not  disclose 
any  cause  of  action,  and  is  founded  on  a  misapprehen- 
sion of  the  statute  for  facilitating  traffic  arrangements." 
Joinder  in  demurrer. 

Tlie  plaintiff  demurred  to  the  second  plea,  the  ground 
of  demurrer  being,  *'  that,  under  the  circumstances  stated 
in  the  first  three  counts  of  the  declaration,  the  plaintiff 
was  entitled  to  enter  the  station  with  his  omnibus,  though 
it  (the  station)  was  the  property  and  in  the  possession  of 
the  defendants."    Joinder. 
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Beasley  (with  whom  was  ByleSy  Serjt.),  for  the  plain- 
tiff, (a)  The  question  is,  whether  the  railway  company 
are  the  owners  of  the  station  and  its  approaches  so 
exclusively  as  to  be  entitled  to  •refuse  access  thereto  at 
all  seasonable  times  by  a  party  desirous  of  using  it  as 
this  plaintiff  is  shewn  by  the  record  to  have  been. 
The  soil  of  their  railway  and  premises  is,  it  is  submitted, 
vested  in  the  company  only  sub  modo, —  for  the  limited 
purpose  for  which  it  is  conveyed  to  them.    If  the  action 


1856. 

Barker 

p. 

Thk 

Midland 

Railway  Co. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
pUintiff,  were  as  follows  : — 

^That  the  company,  as  com- 
num  carriers,  are  bound  to  give 
the  plaintiff  the  same  facilities 
ss  thej  allow  the  public  in  the 
luoal  course  of  conducting  their 
business :  that  the  public  are 
entitled  to  enter  a  carrier*s  pre- 
inises  for  the  purpose  of  going 
to  that  part  thereof  where  the 
csrrier  receives  goods,  and  to 
enter  it  with  the  ordinary  con- 
venience for  the  delivery  of 
goods:  that,  as  a  carrier  is 
bound  to  receive  the  goods  of 
>U  persons  alike,  so,  as  inci- 
dent to  that  obligation,  he  is 
bound  to  allow  to  all  alike  the 
Bame  opportunity  and  facilities 
for  delivering  goods :  that  the 
Bune  obligation  exists  as  to 
passengers;  and  that,  generally, 
the  carrier*s  being  a  public 
business,  the  carrier  is  bound 
to  treat  all  persons  alike  :  that 
tbe  treatment  of  the  plaintiff 
^^  as  against  him,  a  closing  of 
the  railway,  within  the  meaning 
of  8. 108  of  the  Railways  Clauses 
Consolidation  Act,  1845,  8  &  9 
VHc.20,ands.  220of  theMid- 


land  Railway  Company's  Act, 
7  &  8  Vict.  c.  xviii,  the  word 
*  railway '  by  the  interpretation 
clause  of  each  act  [s.  3  of  the 
former  act,  and  s.  264  of  the 
latter,]  including  *  works  :*  and 
that  the  road  into  and  in  a 
station  under  those  acts,  is, 
when  not  lawfully  closed,  a 
public  way  for  all  persons  hay- 
ing lawful  occasion  to  use  it, 
and  may  be  used  by  all  such 
persons  alike." 

In  the  Queen's  Bench,  it 
seems,  that,  formerly,  where 
there  were  cross-demurrers,  the 
party  first  demurring  began  : 
Hilton  V.  Earl  CfranoiUe,  13 
Law  Journ.  Q.  B.  103,  But, 
in  this  court,  and  also  in  the 
Exchequer,  the  rule  was,  that 
if  there  were  demurrers  on 
both  sides,  the  plaintiff  began  : 
Franks  v.  Price,  6  Scott,  174; 
Bourne  v.  Seymour,  ante,  Vol. 
XVir,  pp.  337,  342  ;  WiUiams 
v.  Jarman,  13  M.  &  W.  128, 
2  D.  &  L.  212,  14  Law  Journ. 
Exch.  156.  And,  in  a  very 
recent  case,  the  court  of  Queen's 
Bench  adopted  the  same  rule : 
see  Halhead  v.  Young,  Q.  B., 
E.  T.  1856. 
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1856.  had  been  brought  by  one  desirous  of  becoming  a  pas- 
Barker  senger  by  the  railway,  there  can  be  no  doubt  that  the 
rjf^^  company  would  be  liable :  Benett  v.  The  Peninsular 
Midland  and  Oriental  Steam-Boat  Company^  ante.  Vol.  VI,  p. 
775.  (a)  Have  they,  then,  a  right  to  exclude  from 
their  station  a  public  vehicle  ?  They  are  bound  to  give 
all  reasonable  facilities  to  the  public;  and,  as  public 
carriers,  their  premises  must  be  open  to  all  the  world, 
without  favour  or  preference,  for  the  conveyance  of 
passengers  or  goods.  Parke,  B.^  in  Johnson  v.  The 
Midland  Railway  Company ^  4  Exch.  367,  372,  says: 
*'At  common  law,  a  carrier  is  not  bound  to  carry  for 
every  person  tendering  goods  of  any  description,  but  his 
obligation  is,  to  carry  according  to  his  public  profession. 
The  law  is  thus  stated  by  Holt,  C.  J.,  in  Lane  v.  Cotton^ 
12  Mod.  484:  '  Wherever  any  subject  takes  upon  him- 
self a  public  trust  for  the  benefit  of  the  rest  of  his  fellow- 
subjects,  he  is  CO  ipso  bound  to  serve  the  subject  in  all 
the  things  that  are  within  the  reach  and  comprehension 
of  such  an  office,  under  pain  of  an  action  against  him ; 
and  for  that  see  Keilwey,  50.  If  on  the  road  a  shoe 
fall  off  my  horse,  and  I  come  to  a  smith  to  have  one  put 
on,  and  the  smith  refuse  to  do  it,  an  action  will  lie 
against  him,  because  he  has  made  profession  of  a  trade 
which  is  for  the  public  good,  and  has  thereby  exposed 
and  vested  an  interest  of  himself  in  all  the  King's  sub- 
jects that  will  ei;nploy  him  in  the  way  of  his  trade: 
Keilwey,  50.  If  an  inn-keeper  refuse  to  entertain  a 
guest  when  his  house  is  not  full,  an  action  will  lie 
against  him, —  White's  Case,  Dyer,  158;  Godbolt,  346; 
and  so  against  a  carrier,  if  his  horses  be  not  loaded,  and 
he  refuse  to  take  a  packet  proper  to  be  sent  by  a  carrier; 
and  I  have  known  such  actions  maintained,  though  the 
cases  are  not  reported.'     With  respect  to  the  case  of  a 

(a)  And  sec  Crouch  v.  The      way  Company^  ant^,  Vol.  XIV, 
London  and  North  Western  Rail-      p.  255. 


Railway  Co. 
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smith,  there  is  a  learned  note  of  my  Brother  Manning's  1856. 
to  the  case  of  Parsons  v.  Gingelly  ani^,  Vol.  IV,  p.  555^  Barkbb 
in  which  he  intimates  that  the  authorities  do  not  support  J' 
the  proposition.  In  the  case  of  an  inn-keeper,  there  is  Midland 
DO  question  that  the  action  WxW  lie.  So  also  in  the  case 
of  a  carrier ;  and  that  arises  from  the  public  profession 
which  he  has  made.  A  person  may  profess  to  carry  a 
particular  description  of  goods  only ;  for  instance,  cattle, 
or  dry  goods ;  in  which  case  he  could  not  be  compelled 
to  carry  any  other  kind  of  goods:  or,  be  may  limit  his 
obligation  to  carrying  from  one  place  to  another,  as, 
from  Manchester  to  London,  and  then  he  would  not  be 
bound  to  carry  to  or  from  the  intermediate  places.  Still, 
until  he  retracts,  every  individual  (provided  he  tenders 
the  money  at  the  time,  and  there  is  room  in  the  convey- 
ance,) has  a  right  to  call  upon  him  to  receive  and  carry 
goods  according  to  his  public  profession."  Here  the  decla- 
ration clearly  shews  a  breach  of  that  duty  on  the  part 
of  the  defendants.  In  the  case  of  a  carrier  who  collects 
parcels  and  packages  for  transmission  by  railway,  it  has 
been  held  over  and  over  again  that  the  company  are 
bound  to  give  him  equal  facility  in  the  use  of  their  railway 
and  carriages  as  they  afford  to  the  rest  of  the  public  (a) 
[Jtmsy  C.  J.  In  that  case,  the  collector  has  a  special 
Property  in  the  parcels  so  intrusted  to  him,  and  which 
^e  company  refuse  to  carry.  Here,  the  company  do 
not  refuse  to  carry  the  passengers  brought  by  the  plain- 
tiff*8  omnibus.]  Suppose  a  man  desirous  of  travelling 
by  the  railway  is  unable  to  walk, — has  he  not  a  right  to 
he  Carried  into  the  company's  station  in  a  public  vehicle  ? 
L*^^/*,  C.  J.  fii?  would  no  doubt  have  a  right  of  action 
"  Unduly  obstructed.     But  that  is  not  this  case.]    The 

(«)  See  Parker  v.  The  Great  Western  Railway  Company,  ant^, 

^^tern  Railway  Company ,  7  M.  Vol.  XI,  p.  545,  and  Edwards  v. 

^  ^.  253,  292,  7  Scott,  N.  R.  The    Great    Western    Railway 

®^,  878 ;  Parker  v.  The  Great  Company,  ant^,  Vol.  XI,  p.  5S8, 
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1866.        2nd  section  of  The  Railway  and  Canal  TraflSc  Act, 
Babkfji       iS54,  17  &  18  Viet.  c.  31,  shews  the  anxiety  of  the 
legislature   to  compel  railway  companies  to  afford  all 


r. 
TUE 


Midland     reasonable  accommodation  to  persons   using   the  rail- 

Railway  Ca  .  i        ..  m  i 

ways:  it  enacts  that  ^^ every  railway  company,  canal 
company,  and  railway  and  canal  company,  shall,  ac- 
cording to  their  respective  powers,  afford  all  reasonable 
facililies  for  the  receiving  and  forwarding  and  delivering 
of  traffic  upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  respectively, 
and  for  the  return  of  carriages,  trucks,  boats,  and  other 
vehicles,  and  no  such  company  shall  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  or  in 
favour  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever, 
nor  shall  any  such  company  subject  any  particular  per- 
son or  company,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever ;  and  every  railway  company, 
&c.,  having  or  working  railways  or  canals  which  form 
part  of  a  continuous  line  of  railway  or  canal  or  railway 
and  canal  communication,  or  which  have  the  terminus, 
station,  or  wharf  of  the  one  near  the  terminus,  station, 
or  wharf  of  the  other,  shall  afford  all  due  and  reason- 
able facilities  for  receiving  and  forwarding  all  the  traffic 
arriving  by  one  of  such  railways  or  canals  by  the  other, 
without  any  unavoidable  delay,  and  without  any  such 
preference  or  advantage,  or  prejudice  or  disadvantage, 
as  aforesaid,  and  so  that  no  obstruction  may  be  offered 
to  the  public  desirous  of  using  such  railways  or  canals 
or  railways  and  canals  as  a  continuous  line  of  com- 
munication, and  so  that  all  reasonable  accommodation 
may,  by  means  of  the  railways  and  canals  of  the 
several  companies,  be  at  all  times  afforded  to  the  public 
in  that  behalf."  [Jervis,  C.  J.  The  object  of  that  act 
was,  to  give  specific  remedies.      Crowder,  J.     And  it 
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refers  entirely  to  persons  using  or  desirous  of  using  the 
railway  or  canaL]  The  fourth  count  refers  to  that  act, 
though  it  is  not  founded  upon  it,  but  is  based  on  the 
common  law.  A  railway  is  a  public  highway,  which 
e?ery  member  of  the  public  has  a  right  to  use.  [Jervis, 
C.J.  Subject  to  the  company's  regulations.  What 
right  can  an  omnibus  driver  have  to  go  upon  the  private 
property  of  the  company  ?] 


1856. 
Barkbr 

V. 

The 

Midland 
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Phipson  (with   whom   was    Macaulay),   contri,    was 
stopped  by  the  court,  (a) 


Jebyis,  C.  J.     I  am  of  opinion  that  the  defendants  are 


(a)  The  points  which  were 
marked  for  argament  on  the 
put  of  the  defendants,  were  as 
follows : — 

"  In  support  of  the  demurrers 
to  the  first,  second,  and  third 
^mts  respectively,  the  defend- 
ants will  contend  that  neither  of 
the  said  counts  discloses  anj 
cause  of  action  ;  for,  that  there 
was  no  duty  or  obligation  on  the 
defendants  to  admit  the  plain- 
^0  8  omnibus  into  the  interior 
of  their  station  for  the  purposes 
^^  on  the  occasions  therein 
'^pectively  mentioned. 

**  ^Q  support  of  the  demurrer 

^  ^e  fourth  count,  the  defend- 

^'^^•^iU  contend,— that,  by  The 

^''^ay  and  Canal  TraflSc  Act, 

.    ^>  a  particular  and  exclu- 

^^  remedy  is   prescribed  for 

*cb  of  its   provisions  by  a 

«  k     ^  company,  and  by  the 

^^ction  of  that  act  no  other 

proo^^jng  can  be  taken  except 

'  ^Oc  means  and  in  the  man- 

tliereinbefore  prescribed, — 


and  that  the  supposed  grievance 
or  causes  of  complaint  respec- 
tively are  not  violations  or 
contraventions  of  any  of  the 
provisions  of  the  said  act. 

^*The  same  points  will  be 
urged  as  respects  the  first, 
second,  and  third  counts,  if  the 
plaintifif  seeks  to  treat  the  griev- 
ances in  those  counts  respec- 
tively named  as  breaches  of  a 
public  duty  in  contravention  of 
the  provbions  of  that  act. 

**In  support  of  the  second 
plea,  the  defendants  will  con- 
tend that  the  facts  therein 
alleged,  taken  together  with  the 
averments  in  the  first,  second, 
and  third  counts  respectively, 
afford  a  sufficient  justification 
of  the  defendant*s  refusal  to 
admit  the  plaintifiTs  omnibus, 
there  being  no  duty  or  obliga- 
tion on  the  defendants  to  permit 
all  persons  who  may  wish  to 
ply  to  or  from  their  station,  to 
bring  their  vehicles  into  the  pri- 
vate ground  of  the  defendants.** 


58  IN   THE   COMMON    PLEA89 

1856.        entitled  to  the  judgment  of  the  court     The  declaration 
B^^^g^       proceeds  upon   the  assumption  that  the  station  is  the 
*•  private  property  of  the  railway  company,  subject  to  the 

Midland  rights  of  the  public  using  the  railway.  It  is  not  pre- 
tended that  the  plaintiff  was  using  or  seeking  to  use  the 
railway.  What  right,  then,  can  he  have  to  say  to  the 
company,  **  I  will  use  your  private  property  for  my 
pro6t?"  There  is  no  pretence  for  the  action.  It  has 
neither  principle  nor  any  colour  of  authority  to  sustain 
it  Nor  does  the  17  &  18  Vict  c.  31  give  any  siich 
remedy  as  will  support  the  fourth  count 

Cresswell,  J.  I  entirely  agree  with  the  Lord  Chief 
Justice  that  this  action  is  destitute  of  all  foundation  in 
principle  or  authority.  The  plaintiff  had  no  intention 
to  use  the  railway,  and  therefore  he  has  experienced  no 
obstruction  which  gives  him  any  right  of  action.  He 
merely  desired  that  other  persons  should  use  the  railway. 
The  statute  17  &  18  Vict.  c.  31  gives  remedies  of  a 
particular  character  for  the  acts  thereby  intended  to  be 
guarded  against :  but  clearly  it  gives  no  action  such  as 
this. 

Crowder,  J.  I  am  of  the  same  opinion.  This  is 
not  an  action  brought  by  a  person  wishing  to  travel  by 
the  defendants'  railway  or  to  send  goods  by  it ;  but  by  a 
person  who  carries  to  and  from  the  railway  persons  who 
are  desirous  of  using  or  who  have  used  the  railway.  He 
clearly  is  not  a  person  who  can  complain  of  an  obstruc- 
tion. As  to  the  fourth*  count,  The  Railway  and  Canal 
Traffic  Act,  1854,  is  confined  to  the  affording  facilities 
to  persons  using  or  desiring*  to  use  a  railway  or  canal. 
If  any  obstruction  be  offered  in  such  a  case,  the  party 
may  avail  himself  of  the  remedy  provided  by  that  act. 

WiLLES,  J.     I  am  of  the  same  opinion.     This  action 
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is  founded  upon  a  supposed  duty  on  the  part  of  the        1856. 
defendants  to  permit  the  plaintiff  to  come  upon  their      BH^ii 
land, — a  duty   which    is  alleged   to   arise    from   their  *• 

allowing  the  public  generally  to  do  so.  It  is  not  alleged  Midland 
that  there  has  been  any  dedication  of  this  place  to  the 
public:  but  it  is  said  that  it  is  the  duty  of  a  carrier  to 
allow  persons  who  bring  passengers  or  goods  to  be 
carried,  to  enter  his  premises  for  the  purpose  of  deliver- 
ing there  the  passengers  or  the  goods.  It  certainly 
would  be  somewhat  extraordinary  if  any  such  right 
could  exist  in  one  to  whom  the  company  owes  no  direct 
duty,  but  who  merely  brings  to  the  station  the  indi- 
viduals with  whom  the  company  contracts.  The  case  of 
Piekford  v.  The  Chrand  Junction  Railway  Company^  8 
M.  &  W.  372,  shews  that  this  correlative  duty  between 
the  contracting  parties  is  essential  to  the  maintenance  of 
an  aclioQ  against  a  common  carrier  for  refusing  to  carry. 
There  is  another  ground  also  upon  which  this  action  is 
not  maintainable :  An  action  will  not  lie  at  the  suit  of 
A.  for  the  breach  by  B.  of  a  duty  which  he  owes  to  C. 
I  remember  a  case  where  a  stage-coach  passenger 
brought  an  action  against  the  builder  of  the  coach  for 
>n  injury  sustained  by  him  from  a  defect  in  the  vehicle. 
And  the  answer  was,  that  an  action  would  only  lie  as 
between  the  parties  between  whom  the  contract  was 
made. 

Judgment  for  the  defendants. 
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Sir  John  Barker  Mill,  Bart,  Claimant;  Her  Ma- 
jesty's Commissioner  in  Charge  of  the  New  Forest^ 
Objector. 

^prU  30.  -^ 

An  allotment      X  HE  commissioners  for  the  settlement  of  claims  upon 

was  made  to  ^^^  ^^^^  ^^^  N®^  Forest,  at  a  meeting  duly  convened 
A.  under  an      ^^^  h^jj  ^^  Southampton  on  the  28th  of  December, 

mclofture  act  *  ' 

oassedin  1810.  1855,  at  the  application  of  Sir  John  Barker  Mill,  Bart, 
this  allotment,  R  claimant  of  Commonable  and  other  rights  over  the  said 
right ofcom*  forest,  prepared  and  submitted  the  following  case  for  the 
mon  of  pasture   opinion  of  this  court :  — 

in  the  waste  ' 

lands,  and  a  By  the  Statute  17  &  18  Vict,  c  49,  intituled  ''An 

age  iniSdopen  ^^t  for  the  settlement  of  claims  upon  and  over  the  New 
N^p'orert  Forest," — after  reciting,  that,  under  the  provisions  of 
shewing  an       divers  former  acts  of  parliament,  certain  claims  of  com- 

etijoyment  for  ,  , 

the  full  period  mon  and  other  rights  in  and  over  the  said  New  Forest 
as  of  l^hCand  ^^^  been  preferred  and  delivered,  and  certain  of  the  said 
without  inter-    claims  objected  to,  and  that  the  validitv  or  invaliditv  of 

ruption,  men.  .  . 

tioned  in  the  large  classes  of  the  said  claims  depended  upon  the  settle- 
c.  71,  s.  1 -.I.  ment  of  certain  disputed  points  as  to  the  existence  or 
the  cUira  mUht  '^^^"''^  ^^  ^^^  rights  preferred  by  such  claims,  and  that  it 
be  defeated  by    was  expedient  that  commissioners  should  be  appointed 

shewing  the  ,    ,  ,  , 

commencement  for  the  purpose  of  deciding  on  the  claims  in  manner 
ment,\nj!*that,  thereinafter  mentioned, — it  is  enacted  that  the  judge  of 
by  reason  of  jj^g  county-court  of  Southampton,  and  two  barristers-at- 
9  &  10  W.  3,  law  to  be  appointed  by  the  Lord  Chief  Justice  of  Her 
and  1*  Anne,  Majesty's  court  of  Queen  s  Bench,  should  be  comniis- 
s!*6,  the^riffht  sioners  for  the  purposes  of  that  act,  to  hear  and  determine 
claimed  could    all  claims  to  common  and  other  riyjhts  in  and  over  the  said 

not  have  had  .  ...  . 

any  legal  origin  forest,  and  their  decision  in  the  premises  should  be  final, 

the  Sown."'"  and  bind  all  parties  and  rights  whatsoever;  and  it  is 

declared  that  all  acts  and  decisions  of  any  two  of  the 

commissioners  should  be  taken  as  the  acts  of  the  com- 
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missioners,  except  that,  in  case    they  should  differ  in        1856. 
opinion  on  any  point  of  law  brought  before  them  affecting        -Hi^       ^ 
anj  claim,  they  should,  on  the  application  of  the  party     Claimant, 

X  rIK 

objecting,  or  of  the  party  claiming,  prepare  a  case,  to  be   Commission- 
submitted  to  Her  Majesty's  court  of  Common  Pleas,  to  ^^^  Forest, 
be  argued  before  and  decided  on  by  the  said  court ;  and      Objector, 
the  judgment  and  determination  of  such  court  should  be 
taken  as  the  judgment  of  the  commissioners. 

At  the  meeting  of  the  said  commissioners  above  men- 
tioned, held  before  Charles  James  Gale,  Esq.,  the  judge 
of  the  county-court  of  Southampton,  and  James  Barstow, 
Esq.,  one  of  the  commissioners  duly  appointed  in  pur- 
suance of  the  powers  hereinbefore  mentioned,  a  claim 
was  duly  made  by  the  said  Sir  John  Barker  Mill,  to  have, 
for  himself,  and  for  the  farmers  and  tenants  of  a  tenement 
whereof  the  said  Sir  John  Barker  Mill  was  seised  in  fee- 
simple,  consisting  of  a  messuage  and  about  twenty-five 
acres  of  land  in  the  parish  of  Eling,  without  the  metes 
of  the  forest,  and  according  to  the  assize  of  the  forest,  a 
i%ht  of  common  of  pasture  in  all  the  waste  lands  and 
open  places  of  our  lady  the  Queen  within  the  said  forest, 
for  all  commonable  cattle  (except  sheep  and  goats)  levant 
and  couchant  in  and  upon  the  said  tenement,  and  also  a 
^ht  of  common  of  mast  in  the  time  of  pannage  in  all 
the  open  and  uninclosed  wood  and  wood  lands  of  our 
^id  lady  the  Queen  in  the  said  forest,  for  all  hogs  and 
pigs  ringed  levant  and  couchant  in  and  upon  the  same 
^nement,  as  to  the  said  tenement  and  lands  belonging 
*Qd  appertaining. 

In  support  of  this  claim,  the  counsel  for  the  claimant 
called  witnesses  who  proved  to  the  satisfaction  of  the 
commissioners,  that,  for  the  full  period  of  thirty  jears 
^ext  before  the  making  of  the  said  claim,  and  upwards, 
*nd  up  to  the  said  28th  of  December,  1855,  the  claim- 
ant and  his  farmers  and  tenants  of  the  said  tenement 
and  lands  had  actually  taken  and  enjoyed,  as  claiming 
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1866.        I'igh^  thereto,  without  interruptioDy  the  rights,  profits, 
"  and  benefits  mentioned  in  the  aforesaid  claim. 


MlT.L, 

Claunant.         The  counsel  for  the  commissioner  in  chanre  of  the  forest 
The  .  ®  .      . 

Commission-    objecting  on  behalf  of  the  Crown,  on  cross-exam inaticm 

Nbw  Forist,  ^^  ^^^  witnesses,  proposed  to  shew  that  the  said  tene- 
Objector.  ment  consisting  of  twenty-five  acres  as  aforesaid,  was 
previous  and  up  to  the  year  1810  uninclosed  waste  land, 
parcel  of  the  wastes  of  the  manor  of  Laogley,  then 
belonging  to  Sir  Charles  Mill,  Bart,  the  immediate  pre- 
decessor of  the  claimant,  and  that  the  said  wastes  (with 
other  wastes)  were  inclosed  under  the  provisions  of  a 
local  act  of  parliament  passed  in  the  year  1810  (a);  and 
that  the  said  twenty-five  acres  of  land  were  allotted  by 
the  inclosure  commissioners  to  the  said  Sir  Charles  Mill 
in  fee-simple,  and  were  about  forty  years  ago  inclosed 
by  him  under  the  provisions  of  the  said  local  act ;  and 
that  the  enjoyment  of  the  said  rights,  profits,  and 
benefits  had  commenced  subsequently  to  such  inclosure, 
and  since  the  year  1810:  and  it  was  contended  on 
behalf  of  the  Crown,  that,  inasmuch  as  the  rights, 
profits,  and  benefits  had  been  first  taken  and  enjoyed 
since  1810,  the  claim  set  up  under  Lord  Tenterden's 
Act,  2  &  3  W.  4,  c.  71,  was  in  point  of  law  unsustain- 
able, by  reason  of  the  provisions  of  the  statutes  1  Anne, 
c  7>  s.  5,  and  9  &  10  W.  3,  c.  36,  s.  la 

The  counsel  for  the  claimant  objected  to  the  evidence 
the  Crown  proposed  to  adduce,  on  the  ground  that  it 
was  inadmissible  and  immaterial,  and  could  not  defisat 
or  destroy  the  rights  claimed ;  and  that  a  good  title  to 
such  rights  had  been  established  under  the  provisions 
contained  in  the  Prescription  Act,  2  &  3  W.  49  c.  71,  &  1. 

The  commissioners  difiered  in  opinion  on  the  point  of 
law  thus  brought  before  them ;  Mr.  Commissioner  Gale 
being  of  opinion,  that,  by  the  operation  of  the  2  &  3 

(a)  50  G.  d>  c.  IxiT,  ^  An  parishes  of  Ellng  and  Fawlej, 
act  for  indosiDg  lands  in  the      in  the  coantj  of  SouthamptoD.** 
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W.  4,  a  7I9  8.  1«  the  claimant  was  entitled  to  the  rights        1856. 
he  claimed,  and  that  the  evidence  offered  by  the  Crown        m^ 
was  not  material;  and  Mr.  Commissioner  Barstow  being      CUimaDt, 
of  opinion  that  the  claimant  was  not    entitled  by  the   Commission- 
operation  of  that  statute,  inasmuch  as  the  ^dence  was   j^'w  Folsrr 
material,  if  true, — which  for  the  purposes  of  this  case  is      Objector. 
admitted. 

The  opinion  of  the  court  was  therefore  requested 
apoQ  the  above  point  of  law  upon  which  the  commis- 
sioners so  differed,  and  judgment  was  to  be  entered 
accordingly. 

Montague  Smith  (with  whom  was  W.  Hodges),  for  the 
claimant  (a)  The  question  turns  upon  the  1st  section 
of  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  which,  after 
reciting  that,  '^  whereas  the  expression  ^  time  immemorial, 
or  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,'  is  now  by  the  law  of  England  in  many  cases 
considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Richard  the  First,  whereby 
the  title  to  matters  that  have  been  long  enjoyed  is  some- 
times defeated  by  shewing  the  commencement  of  such 
enjoyment,  which  is  in  many  cases  productive  of  incon- 
venience and  injustice,"  for  remedy  thereof,  enacts  "  that 
no  claim  which  may  be  lawfully  made  at  the  common 
isw,  bj  custom,  prescription,  or  grant,  to  any  right  of 
common  or  other  profit  or  benefit  to  be  taken  and  en- 
joyed from  or  upon  any  land  of  our  sovereign  lord  the 
King,  his  heirs  or  successors,  or  any  land  being  parcel 

(a)  The  points  marked  for  being  claimed  hy  him  : 

^ment  on  the  part  of  the  **2.  That  the  evidence  ad- 

cl^ant,  were, —  daccd  on  behalf  of  the  Crown 

^l.  That,  under  the  provi-  was    inadmissible    and    imma- 

siona  of  the  Prescription  Act,  terial : 

2  &  3  \V.  4,  c.  71,  the  claimant  "  3.  That    the    opinion    ex- 

u  Glided  to  the  right  of  com-  pressed  bj  Mr.  Commissioner 

^^^  menti  oned  in  the  case  as  Gale  is  correct/* 
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1856.        of  the  duchy  of  Lancaster  or  of  the  dachy  of  Cornwall, 
Mill         ^^  ^^  ^"7  ecclesiastical  or  lay  person,  or  body  corporate, 
Claimant,      except  such  matters  and  things  as  are  herein  specially 
Commission-    provided  for,  and  except  tithes,  rent,  and  services,  shall. 
New  Forest,  ^here   such' right,   profit,  or  benefit  shall   have  been 
Objector.      actually  taken   and   enjoyed  by  any   person  claiming 
right  thereto  without  interruption  for  the  full  period 
of  thirty  years,  be  defeated  or  destroyed  by  shewing 
only  that  such  right,  profit,  or  benefit  was  first  taken  or 
enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  de- 
feated; and,  when  such   right,  profit,  or  benefit   shall 
have  been  so  taken  and  enjoyed  as  aforesaid  for  the  full 
period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed 
or  writing."  This  is  a  right  of  common  or  profit  a  prendre 
over  lands  of  a  forest,  which  may  have   had  by  the 
common  law  a  lawful  origin  in  custom,  grant,  or  pre- 
scription.    That  a  right  of  common  or  of  pannage  may 
exist  in  a  forest,  there  is  abundant  authority  to  shew. 
But  it  will  be  said  that  a  grant  cannot  be  presumed  in 
this  case,  because  of  the  statutes  1  Anne,  c.  7,  s.  5,  and 
9  &  10  W.  3,  c.  36,  s.  10.     [Jervis,  C.  J.     I  doubt 
whether  by  the  common  law  this  might  be  the  subject 
of  a  grant.     The  lord  of  a  manor  cannot  derogate  from 
the  rights  of  the  commoners  by  granting  a  part  of  the 
common.]    The  statute  limits  the  time  required  for  enjoy- 
ment, but  the  origin  of  the  right  claimed  must  still  be 
defined.     A  somewhat  similar  question  arose  upon  the 
1st  section  of  the  tithe  prescription  act,  2  &  3  W.  4, 
c.  100,  in  Salheld  v.  Johnson^  ante,  Vol.  II,  p.  749,  and  2 
Exch.  256.    The  1  Anne,  stat.  1,  c.  7,  s.  5, — reciting  that 
"whereas   the   necessary   expenses   of   supporting   the 
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crowD,  or  the  greatest  part  of  them,  were  formerly  de*        1856. 
frayed  by  a  land  revenue,  which  hath  from  time  to  time        jj^^     ^ 
been  impaired  and  diminished  by  the  grants  of  former      ClaimAnt, 
kings  and  queens  of  this  realm ;  so  that  Her  Majesty ^s   Commission. 
hod  revenue  at  present  can  afford  very  little  towards  j^^^  Forkst, 
the  support  of  her  government ;  nevertheless,  from  time      oyector. 
to  time,  upon  the  determination  of  the  particular  estates 
whereupon  many  reversions  and  remainders  in  the  crown 
do  now  depend  or  expect,  and  by  such  lands,  tenements. 
Hid  hereditaments,  as  may  hereafter  descend,  escheat, 
or  otherwise  accnie  or  come  to  Her  Majesty,  her  heirs 
or  successors,  the  land  revenues  of  the  crown  in  fines, 
rents,  and  other  profits  thereof,  may  hereafter  be  in- 
creased, and  consequently  the  burthen  upon  the  estates 
of  the  subjects  of  this  realm  may  be  eased  and  lessened 
in  all  iutare  provisions  to  be  made  for  the  expenses  of 
the  civil   government," — to  the  end   ^Uhat  the    land 
revenues  of  the  crown  may  be  preserved,  improved,  and 
increased  for  the  best  advantage  thereof,''  enacts,  ^'  that 
all  and  every  grant,  lease,  or  other  assurance  which 
shall  be  made  or  granted  by  Her  Majesty,  her  heirs  or 
raccessors,  of  any  manors,  messuages,  lands,  tenements, 
rents,  tithes,  woods,  or  other  hereditaments  (advowsons 
of  churches  and  vicarages  only  excepted),  within  the 
kingdom  of  England,  &c.,  or  any  of  them,  or  any  part 
thereof,  now  belonging  or  hereafter  to  belong  to  Her 
Majesty,  her  heirs  or  successors,  or  to  any  other  person  or 
persons  in  trust  for  Her  Majesty,  her  heirs  or  successors, 
in  possesion,  reversion,  remainder,  use,  or  expectancy, 
whether  the  same  be  or  shall  be  in  right  of  the  crown 
of  England,  or  as  part  of  the  principality  of  Wales,  or 
of  the  duchy  or  county  palatine  of  Lancaster,  or  other- 
wise however,  to  any  person  or  persons,  body  politic  or 
corporate  whatsoever,  whereby  any   estate   or   interest 
whatsoever,  in  law  or  equity,  shall  or  may  pass  from 
Her  Majesty,  her  heirs  or  successors,  shall  be  utterly 
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1866.       void  and  of  none  effect,  unless  such  g^rant,  lease,  or 

j^~       assurance  be  made  for  some  term  or  estate  not  exceed- 

Cljumant,     ing  one  and  thirty  years,  or  three  lives,  or  for  some 

Commission,  term  of  years  determinable  upon  one,  two,  or  three  lives ; 

New  Fobkst.  °"^  unless  such  grant,  lease,  or  assurance  respectively 
Objector.  ^^  made  to  commence  from  the  date  or  making  thereof; 
and,  if  such  grant,  lease,  or  assurance  be  made  to  take 
effect  in  reversion  or  expectancy,  that  then  the  same, 
together  with  the  estate  or  estates  in  possession  of  and 
in  the  premises  therein  contained  do  not  exceed  three 
lives  or  the  term  of  thirty-one  years  in  the  whole ;  and 
unless  such  grant,  lease,  or  assurance  respectively  be  so 
made  that  the  tenant  be  liable  to  punishment  for  waste ; 
and  unless  there  be  reserved  upon  every  such  grant, 
lease,  or  assurance  respectively  the  antient  or  most 
usual  rent,  or  more,  or  such  rent  as  hath  been  reserved, 
yielded,  and  paid  for  such  of  the  said  manors,  messuages^ 
lands,  tenements,  rents,  tithes,  or  other  hereditaments  as 
shall  be  therein  contained,  for  the  greater  part  of  twenty 
years  before  the  making  thereof;  and,  where  no  such 
rent  shall  have  been  reserved  or  payable,  that  then  upon 
every  such  grant,  lease,  or  assurance,  there  be  reserved 
a  reasonable  rent,  not  being  under  the  third  part  of  the 
clear  yearly  value  of  such  of  the  said  manors,  messuages, 
lands,  tenements,  tithes,  or  other  hereditaments  as  shall 
be  contained  in  such  lease  or  grant;  and  unless  such 
respective  rents  be  made  payable  to  Her  Majesty,  her 
heirs  or  successors,  who  shall  make  such  lease  or  grant, 
and  to  her  or  their  heirs  or  successors,  during  the  whole 
term  or  time  of  the  continuance  thereof  respectively." 
One  question  will  be,  whether  that  provision  would 
extend  to  a  grant  like  this.  [Jervisy  C.  J.  The  other 
statute  is  the  stronger  one.]  The  lOth  section  of  the 
9  &  10  W.  3,  c.  36  (a),  is  as  follows:— «  And,  to  the 

(a)  In  the  Statutes  of  the  preservation  of  timber  in  the 
Ruahn  called  "  9  Gul.  3,  c.  33,"  New  Forest,  in  tlie  county  of 
"An  act  for  the  increase   and      Southampton." 
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end  the  said  forest  and  premisses  may  be  perpetually         1856. 
estated  and  preserved  in  the  Oown  for  publick  use  as         ]^(,T 
aforesaid,  and  may  not  be  granted  to  any  private  use  or      Claimant, 
beDefity  be  it  further  enacted,  that,  in  case  any  person    Commission- 
or  persons  whatsoever  shal  presume  to  take  or  shal  obtain    ^^'^^PoREgr, 
*°jpf^  grant,  estate,  or  interest,  of  or  in  the  said  inclo-      OVgector. 
sores  or  wasts,  or  any  woods  or  trees  growing  thereon, 
e?ery  such  gift,  grant,  estate,  or  interest,  shall  ipso  facto 
be  Dull  and  void,  and  the  person  or  persons  so  taking  or 
obtaining  the  same  shal  be  and  is  hereby  made  and  de- 
clared utterly  disabled  and  incapable  to  have,  hold,  or 
enjoy  any  such  gift,  grant,  estate,  or  interest,  and  shal 
abo  forfeit  treble  the  value  of  any  such  gift  or  grant, 
to  him  or  them  which  shal  first  sue  for  the  same  in  any 
of  His  Majesty*s  courts  of  record,  wherein  no  essoign 
or  wager  of  law  shal  be  allowed  the  defendant,  and 
shall  also  be  incapable  of  holding  or  enjoying  any  office 
or  imployment  whatsoever.*'    It  cannot  be  contended 
that  that  section  does  not  apply  to  a  profit  a  prendre. 
The  right  claimed  in  this  case,  therefore,  could  not  be 
claimed  by  grant.     If,  but  for  that  statute,  there  might 
have  been  a  valid  grant,  there  can  be  no  reason  why  the 
claimant  should  not  have  a  title  by  prescription  within 
the  meaning  of  Lord  Tenterden's  act. 

W,  H,  WiUes  (with  whom  were  the  Attorney  and 
Sotkitor-GeneralX  contr4.  (a)  The  right  in  question  is 
daimed  in  respect  of  twenty-five  acres  of  land  inclosed 
onder  an  act  of  parliament  in  the  year  1810.  The 
•nswer  is,  that  the  enjoyment  of  that  right  commenced 
wbsequently  to  the  year  1810.     The  very  foundation  of 

(a)  The  points  marked  for  hj  him  : 
''gQaient  on  the  part  of  the  **  2.  That  the  evidence  shew- 

objector,  were, —  ing  the  period  at  which    the 

**  !•  That  the  claimant  could  rights   claimed  were  first  en- 

"^  by  Yirtue  of  the  2  &  8  W.  4,  joyed,  was  material." 
^  71  f  acquire  the  rights  claimed 

F  2 
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1866.       prescription  is,  the  presumption  of  a  grant:  it  is  essential 
J^j^^^        to  its  existence  that  it  might  have  had  a  legal  origin. 

Claimant,  In  2  BL  Com.  33,  it  is  said :  "  Common  af pendant  is  a 
Commission-  right  belonging  to  the  owners  or  occupiers  of  arable  land^ 
New  Forest,  ^  P"^  commonable  beasts  upon  the  lord's  waste,  and 

Okgc€tor.  upon  the  lands  of  other  persons  within  the  said  manor. 
Common  appurtenant  ariseth  from  no  connexion  of 
tenure,  nor  from  any  absolute  necessity:  but  may  be 
annexed  to  lands  in  other  lordships,  or  extend  to  other 
beasts  besides  such  as  are  generally  commonable;  as, 
hogs,  goats,  or  the  like,  which  neither  plough  nor  manure 
the  ground.  This,  not  arising  from  any  natural  pro- 
priety or  necessity,  like  common  appendant,  is  thercfcNre 
not  of  general  right,  but  can  only  be  claimed  by  imme- 
morial usage  and  prescription,  which  the  law  esteems 
sufficient  proof  of  a  special  grant  or  agreement  for  the 
purpose."  It  is  admitted,  that,  but  for  Lord  Tenterden^s 
act,  the  thirty  years*  enjoyment  would  have  conferred  no 
right.  The  first  section  of  that  act  enacts  that  no  claim 
which  may  be  lawfully  made  at  the  common  law,  by 
custom,  prescription,  or  grant,  to  any  right  of  common, 
&c.,  where  such  right  shall  have  been  enjoyed  for  thirty 
years,  shall  be  defeated  or  destroyed  by  shewing  only 
that  such  right  was  first  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years.  That  does  not  preclude  a 
party  from  shewing  that  the  enjoyment  commenced  at  a 
time  when  it  could  not  legally  have  originated, — that  it 
was  illegal  in  its  inception.  In  The  Mayor  of  Kingston' 
upon  Hull  V.  HomeTy  Cowp.  102,  108,  Lord  Mansfield 
says :  "  In  the  case  of  prescription,  if  it  be  time  out  of 
mind,  a  jury  is  bound  to  conclude  the  right  from  that 
prescription,  if  there  could  be  a  legal  commencement  of 
the  right  But  any  written  evidence  shewing  that  there 
was  a  time  when  the  prescription  did  not  exist,  is  an 
answer  to  a  claim  founded  on  prescription."  Assuming^ 
then,  as  Parke,  B.,  does  in  Bnght  v.  Walker,  1  C.  M. 
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&  R.  21 19  that  Lord  Tenterden's  act  creates  a  new  time        1856. 
of  legal  memory,  it  is  plain  that  the  prescription  may  be         Mua. 
defeated  by  shewing,  that,  at  the  time  of  the  commence-      Claimant, 

1  HR 

meat  of  the  enjoyment,  it  could  have  had  no  legal  origin.    Comahssion. 

ER  OF  THE 

Goodiitk  d.  Parker  v.  Baldwin,  1 1  East,  488,  is  a  strong   new  Forest, 

authority  to  shew  that  there  can  be  no  presumption  in       Objector. 

ia?oar  of  the  acquisition  of  such  a  right  as  this,  against 

the  express  prohibition  of  a  statute.     The  intention  of 

the  legislature  is  apparent,  that,  after  the  passing  of  the 

9  &  10  W.  3,  c.  36,  the  New  Forest  should  be  preserved 

to  the  public,  and  that  no  subject  should  acquire  any 

interest  therein  by  grant.     [Jervisy  C.  J.     The  statute 

of  W.  3  in  effect  says  that  no  right  of  common  shall  be 

created  over  the  New  Forest.     Lord  Tenterden's  act 

dearly  was  not  intended  to  repeal  that,  and  to  permit 

such  a  right  to  be  acquired  by  thirty  years*  enjoyment.] 

This  is  what  the  court  are  invited  to  do. 

M,  Smithy  in  reply.  There  is  no  repugnancy  in  pre- 
soming  that  this  right  might  have  had  a  legal  origin. 
Tie  object  of  Lord  Tenterden's  act  was,  to  get  rid  of  all 
presumptions;  and  its  utility  will  be  much  impaired  by 
the  adoption  of  the  narrow  construction  contended  for 
on  the  other  side. 

Jervis,  C.  J.  I  am  of  opinion  that  our  judgment  in 
this  case  must  be  against  the  claimant, — that  the  evi- 
dence offered  on  the  part  of  the  Crown  was  admissible, 
and  that  the  right  in  question  was  not  acquired  under 
the  2  &  3  W.  4,  c.  71,  s.  1.  I  entertain  considerable 
doubt  whether,  it  appearing  that  the  inclosure  of  the 
twenty-five  acres  in  question  took  place  since  the  time 
of  W.  3,  Lord  Tenterden^s  act  could  apply  at  all,  inas- 
much as  to  hold  that  it  does  ap[)Iy  would  be  repealing 
by  general  words  an  express  and  positive  enactment  that 
there  shall  be  no  such  grant.     It  is,  however,  unneces- 
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1856.        sary  to  give  any  opinion  upon  that  matter,  because  I  am 
^7        of  opinion,  that,  assuming  that  Lord  Tenterden's  act 
Claimant,       Jocs  apply,  Still  the  claim  cannot  be  supported.     It  is 
Commission-    not  sought  to  be  defeated  or  destroyed  by  shewing  only 
New  Fobest,    ^'^^^  ^^^  "ght,  profit,  or  benefit  was  first  taken  or  enjoyed 
Objector.      2X  any  time  prior  to  the  period  of  thirty  years;  but  by 
shewing  that  it  never  had  any  legal  existence.     I  do 
not  stop  to  inquire  whether  or  not  there  could  be  a  right 
of  common   as  appurtenant   to   common.     If  it  could 
exist  in  point  of  law,  it  is  untrue  in  point  of  &ct  to  say 
that  the  right  existed  prior  to  1810,  because  there  was 
no  allotment  until  after  that  date.     We  must,  therefore, 
take  it  that  the  enjoyment  of  the  right  claimed  com- 
menced after  the  year  1810.     Here,  then,  we  have  a 
common    inclosed,   which    could  not   carry    common. 
There  could  therefore  be  no  prescription.     Nor  could 
there  be  any  grant,  seeing  that  the  Crown  is  by  the 
statute  incapacitated  fi-om  making  a  grant.     The  effect 
of  the  argument  on  the  part  of  the  claimant,  is,  that  you 
are  to  get  indirectly  from  the  Crown,  through  the  laches 
of  its  officers,  that  which  the  Crown  itself  could  not  confer 
directly.     I  am  clearly  of  opinion  that   Lord  Tenter- 
den's  act  does  not  give  the  clumant  the  right  he  claims. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
It  seems  to  be  imagined  by  Mr.  Smith,  that,  because 
you  cannot  defeat  a  claim  which  may  be  lawfully  made 
at  the  common  law,  by  custom,  prescription,  or  grant, 
to  any  right  of  common  or  other  profit  a  prendre,  by 
shewing  only  that  such  right  or  profit  was  first  taken  or 
enjoyed  at  any  time  prior  to  the  period  of  thirty  years, 
therefore  you  cannot  defeat  it  at  alL  I  do  not  find  that 
stated  in  Lord  Tenterden  s  act  There  is  no  attempt 
in  this  case  to  defeat  the  claim  by  shewing  only  its 
origin,  but  by  shewing  that  it  never  could  have  had  a 
legal  origin. 
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Crowdbr,   J.      I    incline   to  think    with   the    Lord        1866. 

Chief  Justice  that  the  provision  in  the  9  &  10  W.  3,        j^|~ 

c  36,  s.  10,  is  such  that  Lord  Tenterden's  act  could  not      Claimant, 

.  The 

apply  to  this  case.     But  I  do  not  wish  to  be  understood   Commission- 

as  deciding  the  question  upon  that  view;  though  it  new Forest, 
seems  to  me  that  it  would  be  a  pretty  strong  construe-  Objector, 
lion  of  the  latter  statute  to  hold  it  to  operate  a  repeal  of 
the  former.  But  it  appears  to  nie  that  what  was  offered 
in  evidence  here,  was,  not  only  for  the  purpose  of  shew- 
ing the  commencement  of  the  enjoyment  of  the  right 
dumed,  but  for  the  purpose  of  shewing  that,  and  also 
shewing  that  the  tenement  as  appurtenant  to  which  the 
right  was  claimed  only  had  existence  as  it  now  exists 
fcnrty  years  ago.  I  think  the  evidence  offered  was  suffi* 
cient  to  defeat  the  right,  and  consequently  that  Lord 
Tenterden's  act  does  not  apply. 

WiLLES,  J.  I  am  of  the  same  opinion.  What  was 
done  here  was  in  fact  this, — it  was  shewn  that  the  enjoy- 
ment commenced  in  1810,  so  that  it  could  not  give  rise 
to  the  right  claimed,  and  that  it  was  impossible  that  any 
legal  grant  of  the  right  could  have  existed. 

Judgment  for  the  objector. 
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1866. 


May  6. 

By  an  agree- 
ment between 
A,  and  B.,  it 
was  agreed 
that  A.  sboald 
do  all  acts 
necessarr 
except  the 
advance  of 
money)  for 


IIiLL  V,  Mount. 

X  HE  first  count  of  the  declaration  stated,  that  a  certain 
agreement  in  writing  was  made  and  entered  into  by  and 
between  the  plaintiff  and  defendant,  which  agreement 
was  in  the  words  and  figures  following,  that  is  to  say : 
*^  Memorandum  of  agreement  made  the  8th  of  October, 
1852,  between  Christopher  Hill,  of  New  Swindon,  in 
the  purpose  of  the  county  of  Wilts,  railway  superintendant,  of  the  one 
perfecting  cer-  part,  and  Francis  William  Mount,  of  No.  10,  Clements 
Mtent!and  Lane,  Lombard  Street,  in  the  city  of  London,  gentle- 
should  immedi-  ^an,  of  the  other  part :  Whereas  the  said  Christopher 

ateltf  after  the  ,    '  .      *^  .       .  .    * 

•ame  were  Hill  has  lately  invented  certain  improvements  in  the 
execute  an  manufacturing *of  lubricating  matters,  and  has  applied 
S^i^tShare  ^^  *^  ^^^^  Francis  William  Mount  to  assist  him,  as  well 
therein  to  B. :   in  securing  the  benefit  of  the  said  invention  by  means 

and  B.  agreed  • 

to  pay  all  fees  of  letters- patent,  or  grants  in  the  nature  thereof  for 
menu  that  Great  Britain  and  foreign  kingdoms  and  republics,  as  in 
might  be  ne-     niakinc  the  said  invention  known,  and  in  brineinfl:  the 

cessary  for  pro-  ^  '  e     o 


pro- 
curing the 
letters  patent, 
inrolling  the 
specification, 
and  otherwise 
in  perftcting 
the  same. 

By  the  16 
&  17  Vict.  c. 
6,  s.  2,  it  is 
enacted  that  all  J^ 
letters- patent 

shall  be  made    the  advance  of  money,  as  inventor,  for  the  purpose  of 

subject  to  the  ,  .  \  ^    ^.         ,  j 

condition  that   procuring,  secunng^  and  perfecting^  letters-patent,   and 

the  same  shall 

be  Toid,  and 

the  privileges  thereby  granted  shall  cease  and  determine,  at  the  end  of  three  yettrs  and 

seven  years  respectively,  unless  there  be  paid  before  the  expiration  of  the  said  three  and 

seven  years  respectively  two  several  sums  of  50/.  and  100/.  as  therein  mentioned  :  — 

Held,  that  the  execution  of  an  assignment  by  A.  was  the  whole  consideration  for  the 
undertaking  of  B.  to  pay  the  sums  mentioned  in  that  section ;  and,  consequoitly,  a 
condition  precedent  to  his  right  to  sue  B.  for  the  non«payment  thereof. 


same  to  a  profitable  result,  which  he  the  said  Francis 
William  Mount  hath  consented  and  agreed  to  do  upon 
and  subject  to  the  terms  and  stipulations  herein- 
after contained:  It  is,  therefore,  agreed  and  declared 
between  the  parties  hereto  in  manner  following,  that 
is  to  say,  that  the  said  Christopher  Hill  shall  and  will 
all  necessary  acts,  matters,   and  things,   excepting 


Mount. 
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grants  in  the   nature   thereof,   for  Great   Britain   and        1856. 
foreign  parts  as  aforesaid,  and  shall,  immediately  after         ^^^ 
the  same  are  procured,  make  and  execute  to  the  said 
Francis  William   Mount,  or   his   nominee,   a  full  and 
effectual  assignment  and  assurance  of  and  in  one  un- 
divided  third  part  or  share  of  and  in  the  said  letters- 
pttent,  or  grants  in  the  nature  thereof,  and  of  and  in  all 
the  benefit  and  advantage  to  be  derived  from  the  same : 
That  the  said  Francis  William  Mount  shall  and  will, 
oot  of  his  monies,  bear,  pay,  and  discharge  all  fees  and 
disbursements  that  may  be  necessary  for  procuring  the 
said  letters-patent,  or  grants  in  the  nature  thereof,  and 
of  inroUing  the  specification,  and  otherwise  in  perfecting 
the  same ;  and  shall  and  will  give  his  time,  and  use  his 
best  exertions,  separately  and  conjointly  with  the  said 
Christopher  Hill,  in  making  the  invention  known,  and 
generally  in  bringing  the  same  to  a  profitable  result: 
That  all  sums  of  money,  except  for  the  purposes  afore- 
said, that  may  be  advanced  by  the  said  Francis  William 
Mount  in  reference  to  the  said  invention,  shall  be  repaid 
or  retained  by  him  out  of  the  first  returns  and  produce 
of  the  said  invention,  and  before  any  division  be  made 
in  respect  thereof :  That  it  shall  be  optional  on  the  part 
of  the  said  Francis  William  Mount  whether  or  not  he 
will  bear  or  pay  the  expense  of  any  foreign  patent,  or 
grants  in  the  nature  thereof;  and,  in  the  event  of  his 
neglecting  or  omitting  for  the  space  of  fourteen  days 
after  being  required  by  the  said  Christopher  Hill  by 
notice  in  writing  so  to  do,  he  shall  in  respect  of  such 
country  forfeit  all  right  to  the  said  invention,  and  the 
said  Christopher  Hill  shall  be  in  all  respects  at  liberty 
to  |)roceed  therein  as  if  this  agreement  had  not  been 
made:    That   the   said   Francis   William    Mount   shall 
transact  all  necessary  business  in  England  as  solicitor  in 
reference  to  the  said  invention,  in  negotiating  the  sale 
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I806.       thereof,  or  in  granting  any  license  or  licenses  there- 
jjjLL        under,  without   making  any   charge   against  the  said 
^'  Christopher  Hill  for  the  same,  beyond  his  actual  outlay: 

That,  in  the  event  of  the  said  Christopher  Hill  refusing 
or  neglecting  to  do  all  and  every  necessary  act  as  in- 
ventor for  perfecting  any  patent  or  patents  or  grants, 
he  shall  forfeit  the  sum  of  50/.  in  each  and  every  case : 
That  neither  of  the  parties  shall  sell  or  dispose  of  his 
interest,  or  enter  into  any  contract  or  agreement  for  the 
sale  of  his  interest  in  any  patent  relative  to  the  said 
invention,  without  giving  the  other  of  them  the  option 
of  purchasing  the  same,  and  allowing  ten  days  for  the 
exercise  of  such  option;  nor  grant  or  enter  into  any 
contract  or  agreement  to  grant  license  or  licenses  for  the 
use  of  the  same,  without  the  knowledge  and  consent  of 
the  other  of  them :  That  the  said  Christopher  Hill  shall 
and  will  execute  to  the  said  Francis  William  Mount, 
his  executors  or  administrators  or  assigns,  upon  any 
reasonable  request,  such  further  or  other  assurance  or 
assignment  for  more  effectually  assuring  or  assigning  the 
said  one  third  share  of  and  in  the  said  invention  and 
any  letters-patent  for  the  same."  Averment,  that  the 
said  Christopher  Hill  in  the  said  agreement  mentioned 
is  the  plaintiff,  and  the  said  Francis  William  Mount  in 
the  said  agreement  mentioned  is  the  defendant;  that, 
after  the  making  of  the  said  agreement,  and  before  the 
commencement  of  this  suit,  it  was  necessary  to  pay  a 
certain  sum  of  money,  to  wit,  the  sum  of  5021,  for  the 
procuring  and  perfecting  the  said  letters-patent  in  and 
for  Great  Britain,— of  which  the  defendant  then  had 
notice  ;  that,  before  the  commencement  of  this  suit,  the 
plaintiff  had  done  and  performed  all  things  on  his  part 
to  be  done  and  performed  to  entitle  him  to  sue  in  this 
action  the  defendant  upon  his  said  agreement,  for  not 
paying  the  said  sum  of  money  in  pursuance  of  the  said 
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a^eemeut,  and  the  plaintiff  had  always  been  ready  and        1856. 

willing  to  do  all  things  which  it  was  necessary  he  should         "Z 

be  ready  and  willing  to  do  to  entitle  him  to  sue  the  ». 

defendant  in  this  action  for  the  non-payment  of  the  said 

sum  of  money  in  accordance  with  his  said  agreement ; 

yet  that  the  defendant  did  not,  although  a  reasonable  time 

for  that  purpose  had  elapsed  before  the  commencement  of 

this  sait,  bear,  pay,  or  discharge  the  said  sum  of  money 

in  pursuance  of  his  said  agreement,  at  the  said  time 

when  he  agreed  to  pay  it  by  the  said  agreement,  or  at 

any  other  time,  but  always  wholly  neglected  and  refused 

80  to  do ;  whereby  the  plaintiff  was  put  to  much  trouble, 

inconvenience,  and  expense,  in  raising  money  to  pay 

the  said  sum  of  money  which  the  defendant  ought  to 

have  paid   as  aforesaid,   and  the   plaintiff  was  himself 

obliged  to  pay  and  did  pay  the  said  sum  of  50/. 

The  defendant  pleaded, — first,  as  to  the  first  count.  First  plea 
that  the  agreement  in  that  count  mentioned  was  made 
after  the  passing  and  coming  into  operation  of  The 
Patent  Law  Amendment  Act,  1852  [15  &  16  Vict 
c.  83],  and  that,  afler  the  making  of  the  said  agreement, 
and  after  the  passing  and  coming  into  operation  of  a 
statute  passed  in  the  sixteenth  year  of  the  reign  of  our 
Lady  the  now  Queen,  intituled  "an  act  to  substitute 
stamp-duties  for  fees  on  passing  letters-patent  for  inven- 
tions, and  to  provide  for  the  public  use  of  certain  indexes 
of  specifications  [16  &  17  Vict.  c.  5],"  the  plaintiff  pro- 
cured letters-patent  in  respect  of  the  said  invention  for 
Great  Britain  and  Ireland,  and  the  same  were  duly 
granted  to  him  ;  and  that  the  money  which  the  plaintiff 
in  the  said  first  count  charged  the  defendant  with  neg- 
lecting and  refusing  to  pay,  was  money  required  for  the 
payment  of  the  50/.  which  by  the  provisions  of  the  said 
statute  passed  in  the  sixteenth  year  of  the  reign  of  our 
I^dy  the  now  Queen  is  made  payable  before  the  expi- 
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1856. 


Hll.L 

r. 

MorNT. 


Second  pica. 


Demurrer  to 
the  second 
plea. 


ration  of  the  third  year  from  the  date  of  the  letterB-pateot, 
as  and  for  stamp-duty,  and  not  otherwise;  and  that, 
save  as  aforesaid,  it  was  not  necessary  to  pay  such  money, 
or  any  part  thereof;  and  so  the  defendant  said  that  it 
was  not  necessary  to  pay  such  money,  or  any  part  thereof, 
for  procuring  or  perfecting  the  said  letters-patent,  within 
the  true  intent  and  meaning  of  the  said  agreement. 

Secondly, — As  to  the  said  first  count,  that  the  agree- 
ment therein  mentioned  was  made  after  the  passing  and 
coming  into  operation  of  The  Patent  Law  Amendment 
Act,  1852  ;  and  that,  after  the  making  of  the  said  agree- 
ment, and  after  the  passing  and  coming  into  operation  of 
the  said  statute  passed  in  the  sixteenth  year  of  the  reign 
of  our  Lady  the  now  Queen  in  the  first  plea  mentioned, 
the  plaintiff  procured  letters-patent  in  respect  of  the  said 
invention  for  Great  Britain  and  Ireland,  and  the  same 
were  duly  granted  to  him;  and  that  the  money  men- 
tioned  in  the  first  count  was  money  required  for  the 
purpose  mentioned  in  the  first  plea,  and  not  otherwise ; 
and  that,  after  the  plaintifi^  had  so  procured  the  letters- 
patent,  and  before  the  said  money  mentioned  in  the  first 
count  became  due  and  payable,  the  defendant  tendered 
to  the  plaintifi^  for  execution  a  due  and  proper  assignment 
by  the  plaintiff  to  the  defendant  of  one  undivided  third 
part  or  share  of  and  in  the  said  letters-patent,  and  then 
required  the  plaintifi^  to  execute  the  same ;  yet  that  the 
plaintifi^  did  not  nor  would  then  or  at  any  other  time 
execute  the  same,  but  wholly  refused  so  to  do,  where- 
upon the  defendant  refused  to  pay  the  money  in  the  first 
count  mentioned. 

Demurrer  to  the  second  plea,  on  the  ground,  *^  that  the 
execution  by  the  plaintifi^  of  the  assignment  in  second 
plea  referred  to,  is  not  a  condition  precedent  to  the 
maintenance  of  the  action,  so  far  as  the  first  count  is 
concerned.    Joinder. 
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R  E.  TStrner^  in  support  of  the  demurrer,  (a)  The  1866. 
undertaking  of  the  defendant  was,  to  pay  all  fees  and  ^^ 
disbursements  that  might  be  necessary  for  the  procuring  <^* 

the  letters-patent,  and  inrolling  the   specification,  and 
otherwise  perfecting  the  same.     Now,  the  letters-patent 
could  not  be  said  to  be  perfected  until  the  stamp-duties 
pursuant  to  the  16  &  17  Vict  c.  5,  were  paid.     The  2nd 
section  of  that  statute  enacts  that  ''all  letters-patent  for 
infentions  to  be  granted  under  the  provisions  of  the 
Patent  Law  Amendment  Act,  1852,  15  &  16  Vict,  c  83 
(except  in  the  cases  provided  for  in  the  4th  section  of 
this  act),  shall  be  made  subject  to  the  condition  that  the 
same  shall  be  void,  and  that  the  powers  and  privileges 
thereby  granted  shall  cease  and  determine,  at  the  end  of 
three  years  and  seven  years  respectively  from  the  date 
thereof,  unless  there  be  paid  before  the  expiration  of  the 
said  three  years  and  seven  years  respectively  the  stamp- 
duties  in  the  schedule  to  this  act  annexed  expressed  to 
be  payable  before  the  expiration  of  the  third  year  and 
of  the  seventh  year  respectively  ;  and  such  letters-patent, 
or  a  duplicate  thereof,  shall  be   stamped  with  proper 
stamps  shewing  the  payment  of  such  respective  stamp- 
duties,  and  shall,  when  stamped,  be  produced  before  the 
expiration  of  such  three  years  and  seven  years  respec- 
tively at  the  office  of  the  commissioners ;  and  a  certifi- 
cate of  the  production  of  such  letters-patent  or  duplicate 
so  stamped,  specifying  the  date  of  such  production,  shall 
he  indorsed  by  the  clerk  of  the  commissioners  on  the 
letters-patent  or  duplicate,  and  a  like  certificate  shall  be 
indorsed  upon  the  warrant  for  such  letters-patent  filed  in 
the  said  office."     Until  payment  of  those  duties, — 50/. 

(a)  The    point   marked    for  the  second  plea  referred  to,  is 

Moment  on   the  part  of  the  not    a    condition  precedent  to 

pUintiff  was, —  the  maintenance  of  this  action i 

^  That   the    second  plea    is  so  far  as  the  first  count  is  con- 

^4d,  as  the  execution   by  the  cerned." 
pUintiff   of  the  assignment  in 
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1S56.        before  the  expiration  of  the  third  year,  and  100/L  before 
^~        the  expiration  of  the  seventh  year, — the  letters-patent 
V*  cannot  be  said  to  be  perfected.    [Jervis^  C*  J.   Could  not 

the  patentee  sue  for  an  infringement  of  the  patent  before 
the  expiration  of  the  third  and  seventh  years?  The  three 
years  and  seven  years  were  given  in  ease  of  the  grantee 
of  the  letters-patent ;  to  relieve  him  from  the  heavy  pay- 
ments before  required,  in  the  event  of  the  patent  turning 
out  to  be  bad  or  unprofitable.  Suppose  a  party  were 
proceeding  by  scire  facias  to  repeal  the  patent,  must  he 
pay  the  50/.  and  the  lOOL  in  order  to  enable  him  to  pro- 
duce the  letters-patent  in  evidence  ?  Surely  that  cannot 
be  so.]  However  that  may  be,  here  is  an  express  agree- 
ment between  the  parties  that  everything  shall  be  done  on 
the  defendant's  part  to  make  the  letters-patent  perfect. 
They  cannot  be  perfect  whilst  something  remains  to  be 
done  to  make  them  available  for  the  whole  period  for 
which  they  are  granted.  It  may  be  that  the  defendant 
is  not  bound  to  pay  the  50/.  and  the  lOOL  respectively 
until  the  expiration  of  the  third  and  seventh  years ;  but 
he  cannot  fulfil  his  contract  without  doing  so.  The 
declaration  avers  that  it  became  necessary  to  pay  the 
50/.  for  the  procuring  and  perfecting  the  letters-patent. 
After  the  lapse  of  the  times  mentioned,  the  patent  be- 
•comes  void  unless  the  moneys  are  paid.  Then,  the 
refusal  of  the  plaintiff  to  assign  does  not  go  to  the  whole 
consideration :  the  execution  of  an  assignment,  there- 
fore, was  not  a  condition  precedent  to  the  maintenance 
of  an  action  upon  the  agreement.  The  case  comes 
within  the  3rd  rule  in  the  notes  to  Pordage  v.  Cole^ 
1  Wms.  Saund.  320  c, — "  Where  a  covenant  goes  only  to 
part  of  the  consideration  on  both  sides,  and  a  breach  of 
such  covenant  may  be  paid  for  in  damages,  it  is  an  inde- 
pendent covenant,  and  an  action  may  be  maintained  for 
a  breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration.     As, 
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whtre  A.  by  deed  conveyed  to  B.  the  equity  of  redemp-        1856. 

tion  of  a  plantation  in  the  West  Indies,  together  with  the         jg~ 
Btock  of  negroes  upon  it,  in  consideration  of  500L  and  «• 

an  annuity  of  160/.  for  life,  and  covenanted  that  he  had 
a  good  title  to  the  plantation,  was  lawfully  possessed 
of  the  negroes,  and  i^.  should  quietly  enjoy ;  and  B. 
covenanted,  that,  A.  well  and  truly  performing  all  and 
every  thing  therein  contained  on  his  part  to  be  per- 
formed, he  would  pay  the  annuity:  in  an  action  by  A. 
against  B.  on  this  covenant,  the  breach  assigned  was, 
the  non-payment  of  the  annuity :  plea,  that  A.  was  not 
at  the  time  leffally  possessed  of  the  negroes  on  the  plan- 
tation, and  so  had  not  a  good  title  to  convey.  The 
court  of  Ring's  Bench  on  demurrer  held  the  plea  to  be 
ill,  and  added,  that,  if  such  plea  were  allowed,  any  one 
negro  not  being  the  property  of  A.  would  bar  the  action: 
Bim  V.  Ei/rey  1  H.  Blac.  273,  n  («),  2  Sir  W.  Blac.  1312. 
The  whole  consideration  of  the  covenant  on  the  part  of 
B.,  the  purchaser,  to  pay  the  money,  was,  the  convey- 
ance by  A.,  the  seller,  to  him  of  the  equity  of  redemption 
of  the  plantation,  and  also  the  stock  of  negroes  upon  it. 
The  excuse  for  non-payment  of  the  money,  was,  that  A. 
had  broken  his  covenant  as  to  part  of  the  consideration, 
namely,  the  stock  of  negroes.  But,  as  it  appeared  that 
A.  had  conveyed  the  equity  of  redemption  to  B.,  and  so 
had  in  part  executed  his  covenant,  it  would  be  un- 
reasonable that  B.  should  keep  the  plantation,  and  yet 
refuse  payment  because  A.  had  not  a  good  title  to  the 
negroes:  Per  Ashhurst,  J. y  Campbell  v.  Jones,  6  T.  R.  573." 

Honyman,  contra,  (a)    The  declaration  states  that  the 

(a)  The  points   marked  for  the  one  third  of  the  patent  is 

argument  on   the   part  of  the  a  condition  precedent    to  the 

defendant,  were, —  plaintifi^s  right  to  call  for  the 

"  1 .  That  the  assignment  by  payment  of  the  moneys  alleged 

the  plaintiff  to  the  defendant  of  in  the  first  count  to  be  unpaid  : 
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1856.  defendant  agreed  to  pay  all  fees  and  disburaements  that 
Hill  might  be  necessary  for  procuring  the  lettei9-patent  and 
inrolling  the  specification,  and  otherwise  in  perfecting 
the  same ;  and  assigns  for  breach  the  non-payment  of  a 
sum  of  502.  which  it  was  necessary  to  pay  for  the  procuring 
and  perfecting  the  letters-patent  The  first  plea  alleges 
that  the  money  which  the  defendant  neglected  to  pay 
was  money  made  payable  by  the  15  &  16  Vict.  &  83, 
before  the  end  of  the  third  year  from  the  date  of  the 
letters-patent,  as  and  for  stamp-duty,  and  that  it  was  not 
necessary  to  pay  such  money  for  procuring  or  perfecting 
the  said  letters-patent  within  the  meaning  of  the  agree- 
ment. The  second  plea  reiterates  all  those  statements,  and 
further  states,  that,  after  the  plaintiff  had  procured 'the 
letters-patent,  and  before  the  said  money  was  dae  and 
payable,  the  defendant  tendered  to  the  plaintiff  for  exe- 
cution a  due  and  proper  assignment  of  one  third  share 
in  the  letters-patent,  and  required  the  plaintiff  to  execute 
the  same,  but  that  the  plaintiff  refused  to  do  so.  It  is 
said,  that,  in  order  to  render  the  letters-patent  perfect,  it 
was  necessary  that  all  the  stamp-duty  should  have  been 
paid.  But  \l  is  admitted  that  the  non-payment  of  the 
stamp-duties  at  the  end  of  the  third  and  seventh  years  re- 
spectively, does  not  render  the  patent  void  so  as  to  prevent 
an  action  being  brought  in  the  interim  for  an  infringe- 
ment. [Cresswellf  J.  Suppose  an  infringement  in  the 
seventh  year,  and  the  grantee  failed  to  pay  the  duty 
payable  at  the  end  of  that  year, — could  he  still  sue  for 
the  infnngement  ?]  It  is  submitted  that  he  might,  just 
as  he  might  sue  after  the  expiration  of  the  fourteen  years 
for  an  infringement  which  took  place  during  the  cur- 

**  2.  That  the  plaintiff,  having  him  for  execution,  had  no  right 

absolutely  refused  to  assign  the  to  call  on  the  defendant  to  pay 

third  of  the  patent  to  the  de-  any  further    moneys    towards 

fendant,    notwithstanding    the  perfecting  the  patent.* 
tender  of  the  assignment    to 
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rency  of  the  term,  (a)   The  further  facts  alleged  in  the        1^<56. 
second  plea  fiimish  a   complete  answer  to  the  action.         '^ 

*  *  XI  ILL 

That  the  letters-patent  were  procured,  and  an  assign-  v. 

meat  tendered  to  the  plaintiff  for  execution,  are  facts 
admitted  by  the  demurrer.     Whether  that  which  is  to  be 
done  on  the  one  side  is  a  condition  precedent  to  some- 
thing to  be  performed  on  the  other,  is  to  be  determined 
in  all  cases  by  the  intention  of  the  parties.     In  1  Wms. 
Saund.  320  i,  it  is  said  — ^' It   is  justly  observed,  that 
covenants,  &c.»  are  to  be  construed  to  be  either  depen- 
dent or  independent  of  each    other,  according   to  the 
intention  and  meaning  of  the  [)arties,  and  the  good  sense 
of  \he  case ;    and  technical  words  should  give  way  to 
such  intention :  Hotham  v.  The  East  India  Company^  I 
T.  R.  645 ;  Porter  v.  Sheppard,  6  T.  R.  668  ;   Campbell 
V.  Janes,  6  T.  R.  571 ;  Morton  v.  Lamby  7  T.  R.  130.    In 
order,  therefore,  to  discover  that  intention,  and  thereby 
to  learn  with  some  degree  of  certainty  when   perfonn- 
ance  is  necessary  to  be  averred  in  the  declaration,  and 
when  not,  it  may  not  be  improper  to  lay  down  a  few 
rokfl^  which  will  perhaps  be  found  useful  for  that  purpose. 
If  a  day  be  appointed  for  payment  of  monqj',  or  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  happen, 
or  mav  happen,  before  the  thing  which  is  the  consider- 
ation of  the  money  or  other  act  is  to  be  performed,  an 
action  may  be  brought  for  the  money,  or  for  not  doing 
such  other  act,  before  performance ;  for,  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to 
make  ihe  performance  a  condition  precedent:  and  so  it 
is  where  no  time  is  fixed  for  performance  of  that  which  is 
the   consideration  of  the  money  or  other  act:    Dyer, 
76.  a.,  in  margine;  Thorpe  v.Thorpe^  1  Salk.  171,  1  Lord 
Baym.  665,  1  Lutw.  250,  12  Mod.  461 ;  Peters  v.  Opie, 
1  Ventr.  177,  2  Saund.  350,  per  Hale,  C.  J. ;   Callonel  v. 

(a)  In   that  case,  the  whole       been  paid:  Dot  so,  in  the  case 
amount   of  duty   would    have      put  by  the  learned  judge. 
VOX-,    XVIIl.  — C.    B.  O 
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1856.  Brigg$,  1  Salk.  113 ;  Terry  v.  Dwitze,  2  H.  Blac.  389 ; 
Campbell  v.  Janes,  6  T.  R.  572.*'  That  which  the 
plaintiff  had  to  do  here  was,  to  execute  an  assignment  of 
the  one  third  share  in  the  letters-patent  immediately : 
that  which  the  defendant  was  to  do,  viz.  to  pay  the 
money,  was  not  to  be  done  until  the  expiration  of  three 
years  and  seven  years  respectively.  The  defendant  ooold 
not  be  bound  to  go  on  making  the  payments,  the  plaindff 
refusing  to  give  him  any  part  of  the  consideration  for 
the  covenant :   Withers  v.  BeytwUs,  2  B.  &  Ad.  882. 

Turner,  in  reply.  The  payment  of  the  stamp-duties 
clearly  was  necessary  to  the  perfecting  the  letters-patent. 
They  could  not  be  said  to  be  perfect  for  the  purpose  of 
this  agreement,  unless  perfect  for  the  whole  term  of 
fourteen  years. 

Jervis,  C.  J.  I  am  of  opinion  that  our  judgment  in 
this  case  ought  to  be  for  the  defendant  It  is  unneces- 
sary to  determine  whether  the  5021  was  payable  by  the 
defendant  at  all  or  not,  or  whether  it  was  a  sum  the 
payment  of  which  was  necessary  to  "  perfect"  the  letters- 
patent,  because  I  think  that  the  execution  of  the  assign- 
ment by  the  plaintiff  was  a  condition  precedent  to  his 
right  to  insist  upon  the  payment  being  made,  and  that, 
the  assignment  not  having  been  executed,  the  payment 
of  the  50/.  could  not  be  enforced.  The  agreement  on 
which  the  action  is  brought  provides,  that  the  plaintiff 
shall  do  all  necessary  acts,  matters,  and  things,  except 
the  advance  of  money,  as  inventor,  for  the  purpose  of 
procuring,  securing,  and  perfecting  the  letters-patent, 
and  shall,  immediately  after  the  same  are  procured, 
make  and  execute  to  the  defendant  or  his  nominee  an 
assignment  of  one  third  share  in  the  said  letters-patent ; 
and  that  the  defendant  shall  pay  all  fees  and  disburse- 
ments that  might  be  necessary  for  procuring  the  letters- 
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patent,  inrolling  the  specification,  and  otherwise  in  1856. 
perfeetuiff  the  same.  The  plea  shews  that  the  patent  ^^^ 
has  been  obtained,  and  that  the  plaintiff,  although  an  ^' 

assigDment  was  tendered  to  him  for  execution,  refused 
to  execute  it.  I  think  the  execution  of  the  assignment 
was  a  condition  precedent.  Mr.  Turner  contends  that 
the  execution  of  the  assignment  was  not  the  whole 
ooDsideration  for  the  defendant's  undertaking  to  pay  the 
money.  But  1  apprehend  it  was.  He  says  that  the 
procuring  the  patent  and  the  inrolment  of  the  specifi- 
cation formed  part  of  the  consideration.  That,  however, 
is  not  80.  It  is  no  more  part  of  the  consideration  than 
the  building  of  a  carriage  ordered  by  me  would  be  part 
of  the  consideration  for  the  payment  of  the  price.  The 
If^Mfiff  of  the  carriage,  though  necessary  to  the  per- 
formance of  the  contract  on  the  part  of  the  coach- 
huilder,  is  not  the  consideration :  the  consideration  for 
^e  payment  of  the  price  by  me,  is,  my  receipt  of  the 
carriage, 

Crbsswell,  J.    I  am  of  the  same  opinion.    It  appears 
^u  these  pleadings  that  the  whole  consideration  for  the 
P^jmeht  of  the  money  by  the  defendant,  was,  the  assign- 
''^nt  to  him  by  the  plaintiff  of  one  third  share  in  the 
letters-patent.    The  assignment  was  to  be  made  imme- 
diately the  letters-patent  were  obtained.    The  50L  was 
^t  to  be  paid  until  the  expiration  of  three  years  after 
^e  letters-patent  bad  been  granted.     There  has,  there<^ 
&re^  been  a  fidlure  on  the  plaintiff's  part  to  perform  a 
^ndition  precedent.    In  the  absence  of  an  assignment, 
^^    defendant  clearly  was  not  called  upon  to  pay  the 

Orowder,  J.  I  am  of  the  same  opinion.  I  cannot 
^^^  H  moment  doubt  that  the  only  consideration  for  the 
V^y  meats  by  the  defendant,  was,  the  assignment  of  a 
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third  share  of  the  patent.  There  is  no  ground  whatever 
for  saying  that  that  which  was  necessary  to  be  done  by 
the  plaintiff  for  the  purpose  of  procuring  the  letters- 
patenty  formed  any  part  of  the  consideration.  The  only 
consideration  moving  from  the  plaintiff  to  the  defendant, 
was,  the  execution  of  the  assignment.  That  being  a 
condition  precedent,  and  not  having  been  performed,  I 
think  the  plaintiff  is  not  in  a  situation  to  maintain  this 
action. 

WiLLES,  J.  I  also  am  of  opinion  that  the  assignment 
of  the  share  in  the  letters-patent  was  to  precede  the 
payment  by  the  defendant  of  the  50/.,  and  that  it  was 
the  entire  consideration  for  it. 


Judi^ment  for  the  defendant. 


Lawson  v.  The  Bank  of  London. 

April  22.         rjn 

A  d   1  ration  ^^  declaration  stated,  that  the  plaintiff,  before  com- 

suted  that  the    mencenient  of  this  suit,  had  established  a  certain  bank 

plaintiff  had 

eatab/ished  a  bank  in  I^ondon  called  "  The  Bank  of  London,'*  and  was  the  first  person  who 
had  established  a  bank  by  or  under  that  name,  and  had  established  the  said  bank  at  great 
expense,  and  caused  the  name  to  be  published  and  affixed  on  the  offices  of  the  said  bank,  so 
that  the  same  might  be  seen  and  known  by  the  public,  and  had  caused  prospectuses  of  the 
said  bank  to  be  printed  and  circulated  with  the  said  name  and  title  of  '*  The  Bank  of  London** 
thereon,  and  the  said  bank  was  then  commonly  known  by  the  name  of,  and  was  the  only  bank 
named  or  styled  "  The  Bank  of  London  ;**  whereby  the  plaintiff  had  acquired  and  tc€u 
acquiring  great  gains  and  prqfits.  It  then  proceeded  to  allege  that  the  defendants,  intend* 
ing  to  injure  the  plaintiff  in  his  said  f/anA,  and  the  said  business  of  his  said  bank^  afterwards, 
and  while  his  said  bank  was  the  only  bank  named  or  styled  *'  The  Bank  of  London,**  wrong* 
fully  and  fraudulently  established  a  certain  other  bank  in  London  under  the  name,  style,  and 
title  of  "  The  Bank  of  London,"  in  imitation  of  and  as  representing^  the  said  Bank  of  LoU' 
don  of  the  plaintiff*  and  wrongfully  and  fraudulently  transacted  business  at  the  said  bank  so 
established  by  the  defendants  under  the  said  name,  and  under  the  false  colour  and  pretence 
that  the  same  was  the  bank  established  by  the  plaintiff;  and  that  thereby  the  plaintiff  bad 
been  prevented  from  carrying  on  his  business  at  the  said  bank  so  established  by  him,  so  fully 
and  extensively  as  he  would  otherwise  have  done,  and  had  been  deprived  of  profits^  and 
that  by  means  of  the  premises  divers  persons  were  induced  to  believe  and  did  believe  that 
the  bank  so  established  by  the  defendants  was  the  bank  called  "  I'he  Bauk  of  JA>ndon  ** 
established  by  the  plaintiff: — 

Held,  that  the  dei-laration  disclosed  no  cause  of  action,  it  not  being  averred  that  the 
plaintiff  had  ever  carried  on  the  business  of  a  banker. 

Whether  an  action  of  this  description  will  lie  against  a  (trading)  corporation, quasref 

Scmble  (per  Willes,  J.),  that  it  will. 
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in  the  city  of  T^ondon,  called  "The  Bank  of  London,"        1856. 
and  the  plaintiff  was  the  first  person  who  had  established       Lawson 
a  bank  by  or  under  that  name,  and  had  himself  proposed     -,    •• 
and  given  the  said  name  for  and  to  the  said  bank  ;  and  of 

bad  established  the  said  bank  at  great  expense,  and  had 
caused  the  said  name,  "  The  Bank  of  London,"  to  be 
published  and  affixed  on  the  offices  of  the  said  bank,  so 
that  the  same  might  be  seen  and  known  by  the  public, 
and  had  caused  prospectuses  of  the   said  bank  to  b^ 
printed,  published,  and  circulated  among  the  public  with 
the  said  name  and  title  of  "The   Bank   of  London" 
npon  the    said  prospectuses;    and   the    said  bank  was 
then  conamonly  known  by  the  name  of  "  The  Bank  of 
London,"  and  was  the  only  bank  named  or  styled  The 
Bank  of  London ;  whereby  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievances  by   the 
defendants  thereinafter  mentioned,  had  acquired  and  was 
8<*qoiring  great  gains  and  profits:  yet  the  defendants 
(who  were  sued  as  aforesaid  by  the  name  of  "  The  Bank 
^»  London"),  well  knowing  the  premises,  but  intending 
to  injure  the  plaintiff  in  his  said  bank,  and  the  said 
"wsiness  of  his  said  bank  afterwards,  and  while  his  said 
"3nk  was  the  only  bank,  named  or  styled  "  The  Bank  of 
*^ndon,"  wrongfully,  injuriously,  deceitfully,  and  fraudu- 
^^ntly,  against  the  will  and  without  the  license  or  con- 
^^t  of  the  plaintiff,  established  a  certain  other  bank  in 
^^   said  city  of  I>ondon,  under  the  name,  style,  and 
^'f  l^  of  «  The  Bank  of  London,"  in  imitation  of,  and  as 
'^presenting,  the  said  Bank  of  London  of  the  plaintiff; 
^'^^  then  wrongfully  and  fraudulently  transacted  busi- 
'^^^s  at  the  said  bank  so  established  by  the  defendants 
'''^^er  the  said  name,   and  under  the    false  color  and 
l^^^^tence  that  the  same  was  the  bank  so  established  by 
^^  plaintiff  as  aforesaid:  By  reason  of  which  premises 
^"^^i   plaintiff  had  been  hindered   and    prevented   from 
rying  on  his  business  at  the  said  bank  so  established 
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by  him  so  fully  and  extensively  as  he  would  otherwise 
have  carried  it  on,  and  had  been  deprived  of  divers 
gains  and  profits  which  otherwise  would  have  accrued  to 
him  by  reason  of  the  said  business  of  his  said  bank ;  and 
also  by  means  of  the  premises  divers  persons  had  been 
and  were  induced  to  believe  and  did  believe  that  the 
said  bank  so  established  by  the  defendants  as  aforesud 
was  and  is  the  said  bank  called  the  Bank  of  London  so 
established  by  the  plaintiff  as  aforesaid,  whereby  the 
plaintiff  had  been  much  damaged  and  injured  in  his  said 
business  and  otherwise :  And  the  plaintiff  claimed  5002. 
The  defendant  demurred  to  the  declaration,  the  ground 
stated  in  the  margin  being,  **  that  a  corporation  cannot 
be  sued  for  such  a  cause  of  action  as  is  stated  in  the 
declaration.*^ 


B.  E.  Turner^  in  support  of  the  demurrer,  {a)  The 
declaration  is  bad.  The  defendants,  being  a  body  cor- 
porate, must  have  been  so  created  either  by  act  of  par- 
liament or  by  charter ;  and  the  corporate  name,  which  is 
the  essence  of  a  corporation,  must  have  been  given  to  it 
by  the  power  which  called  it  into  existence.  "The 
name  of  the  corporation  is  as  the  name  of  baptism :" 
Vin,  Abr.  Corporations  (E),  pi.  2,  citing   77ie  Cage  of 


(d)  The  points  marked  for 
argument  on  the  part  of  the 
defendants  were  as  follows : — 

**That  a  corporate  body  is 
not  liable  to  be  sued  upon  such 
a  cause  of  action  as  is  stated  in 
this  declaration:  that  the  de- 
fendants must  haye  been  con- 
stituted a  corporate  body  by 
the  name  of  the  Bank  of  Lon- 
don, either  by  the  Crown  or 
under  the  proTisions  of  an  act 
of  parliament,  and  that  an  ac- 
tion will  not  lie  against  them 


for  using  a  name  so  created : 
that  the  action  should,  if  it  lies 
at  all,  have  been  brought 
against  the  individuals  who 
caused  the  company  to  be  con- 
stituted under  the  name  of  The 
Bank  of  London :  and  that, 
supposing  the  action  to  Ik 
against  the  defendants,  the  de- 
claration does  not  shew  any 
right  of  action  in  the  plaintifT, 
or  any  legal  wrong  or  damage 
done  to  him/* 
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SutimCs  Hospital^  10  Ca  Rep.  28.  b.,  and  the  Year  1856. 

Book,  21  E.  4,  fo.  56.  a.  b.     So,  in  Com.  Dig.  Fran-  l^wson 

ekitet  (F.  9.),  it  is  said,  "  A  corporation  ought  to  have  ^he  Bank 

a  name,  which   is  in  the  nature  of  a  name  given  to  of 

'  ,,.„__.  ,  .  London. 

a  nataral  person  by  baptism.      Having  thus  got  its 
name,  the   corporation   cannot  of  its   own  free  will 
change  it.     [Cresswett^  J.   Would  an  individual  be  liable  ^ 
far  that  which  is  charged  here  ?]    Possibly  he  might, 
by  analogy  to  the  cases  of  counterfeiting  trade-marks : 
BhifieUir.  PayneAB.  &  Ad. 410, 1  N.  &  M.  353;  Stfkes 
T.  Syies,  5  D.  &  R.  292,  3  B.  &  C.  541 ;  Crawshay 
T.  Thompsan,  4  M.  &   G.  357,  5  Scott  N.  R.   562. 
[Jerms,  C.  J.     In  those  cases,  the  articles  which  the 
defendants  were   charged   with  having  imitated,  had 
Quired  a  reputation,  and  were  known  by  distinctive 
appellations;  and  the  complaint  was,  that  the  plaintifis 
^  lost  custom   by  the   substitution  of  the  spurious 
^nicies.    It  is  not  so  here :  there  is  no  loss  of  custom 
^cged  in  this  declaration.     CressweU,  J.  This  declara- 
tion does  not  state  that  the  plaintiff  had  ever  transacted 
auj  business  at  his  bank.]    In  The  Queen  v.  The  Regis- 
^or  of  Jaint-Stock  Companies^  in  re  The  Slieffield  and 
^iotherham   and   Chesterfield    Fire  and   Life-Insurance 
Gompany,  10  Q.  B.  839,  a  joint-stock  company  having 
without  authority  changed  its  name,  the  registrar  of  joint- 
stock  companies  refused  to  receive  a  return  made  in  the 
^cw  name :  and,  upon  a  rule  for  a  mandamus  to  compel 
nim  to  do  so.  Lord  Denman,  delivering  the  judgment 
^  the  court,   said, — "It  appears   to  us,  that,  after  a 
^Qipany  has  been  completely  registered,  without  defect 
^^  omission,  so  as  to  ^  incorporated  by  the  name  set 
'<>rth  in  the  deed  of  settlement,  such  incorporated  com- 
P*ia J  has  not  the  power  to  change  its  name.  The  identity 
^^    i^ame  is  the  principal  means  for  effecting  that  per- 
P^^aaity  of  succession  with  members  frequently  changing, 
^^icb  is  an  important  purpose  of  incorporation  :  2  Bac. 
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1856.        Abr.  255,  tit.  Corporations {C\  1, 7th  edit.    And,  thoagb 
Lawson       '^®  K.i"gj  by  his  prerogative,  might  incorporate  by  the 
f-  new  name,   and   the   newly-named  corporatioD   might 

OP  retain   former  rights,  and   sometimes  its  former  name 

London.  ^\so,^Tke  Queen  v.  The  Bailiffs  of  Ipswich,  2  Lord 
Ray m.  1 239 ;  Mellor  v.  Spateman,  1  Saund.  339,  344 ; 
and  Mellor  v.  Walker^  2  Saund.  1,  2,— it  never  appears 
to  be  such  an  act  as  the  corporation  could  do  for  itself, 
but  required  the  same  power  as  created  a  corpora- 
tion. The  statute  7  &  8  Vict.  c.  110,  does  not  express 
any  intention  of  changing  this  general  principle;  but, 
by  s.  25,  incorporates  the  company  by  the  name  set 
forth  in  the  deed,  and  declares  that  it  shall  continue  so 
incorporated  until  it  shall  be  dissolved.  The  same  sec- 
tion expressly  authorises  a  change  of  seal  from  time  to 
time,  but  docs  not  mention  any  change  of  name.^ 
[Cresstoell,  J.  What  sort  of  a  corporation  is  this?]  A 
banking  co-partnership  established  by  letters-patent 
under  the  7  G.  4,  c.  46.  Assuming  that  the  defendants 
could  be  sued  at  all,  they  clearly  cannot  as  a  corporation 
be  liable  in  an  action  hke  the  present.  A  corporation 
cannot  commit  treason  or  felony, — Com.  Dig.  Franchises 
(F.  14), — or  be  sued  for  any  fraud  or  any  act  of  the  mind. 
In  The  Queen  v.  The  Great  North  of  England  Railway 
Company,  9  Q.  B.  315,  326,  Lord  Denman  says:  ^  Some 
dicta  occur  in  old  CHses,  '  a  corporation  cannot  be  guilty 
of  treason  or  of  felony.'  It  might  be  added,  *  of  perjury, 
or  offences  against  the  person.'  The  court  of  Common 
Pleas  lately  held  that  a  corporation  might  be  sued  in 
tres()ass :  Maund  v.  The  Monmouthshire  Canal  Company, 
4  M.  &  G.  452,  5  Scott,  N.  K.  457 :  but  nobody  has 
sought  to  fix  them  with  acts  of  immorality.  These 
plainly  derive  their  character  from  the  corrupted  mind 
of  the  (>erson  committing  them,  and  are  violations  of  the 
social  duties  that  belong  to  men  and  subjects.  A  corpora- 
lion,  which,  as  such,  ha^  no  such  duties,  cannot  be  guilty  in 
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ibese  cases.''  In  Stevens  v.  The  Midland  Counties  Railway 
Conpaiiy.  10  Exch.  352,  an  action  was  brought  against 
a  railway  company  for  having  maliciously,  and  without 
reasonable  or  probable  cause,  prosecuted  the  plaintiff  on 
a  charge  of  having  feloniously  received  a  piece  of  tar- 
pauling,  the  property  of  the  company ;  and  Alderson,  B., 
said :  *'  It  seems  to  me  that  an  action  of  this  description 
does  not  lie  against  a  corporation  aggregate ;  for,  in  order 
to  support  the  action,  it  must  be  shewn  that  the  defendant 
uiai  actuated  by  a  motive  in  his  mind;  and  a  corporation  has 
no  mind."  (a)  Then,  assuming  that  an  action  of  this  sort 
could  be  maintained  against  a  corporation,  the  plaintiff 
is  not  the  pro|)er  person  to  sue.  If  any  one  is  damnified 
by  the  act  of  the  defendants,  it  is  "  The  Bank  of  London," 
not  the  promoter.  \Jervis,  C.  J.  The  plaintiff  esta- 
blishes a  bank,  which  he  calls  The  Bank  of  London :  it 
K  not  a  corporation,  or  he  could  not  sue  in  his  own  name. 
The  defendants  establish  a  bank,  which  they  also  call 
The  Bank  of  London,  and  which  is  a  corporation,  or  the 
parties  could  not  be  sued  in  that  name.  It  is  a  strange 
state  of  things.]  The  declaration  discloses  no  legal 
damage  to  the  plaintiff:  the  supposed  cause  of  action 
is,  that  the  defendants  have  established  themselves  as 
A  bank  by  and  under  a  name  in  which  the  plaintiff 
intended  to  carry  on  the  business  of  banking. 


1856. 


Lawson  ' 

V 

The  Bank 

OF 

London. 


Macnamara,  contra.     The  matter  substantially  com- 
plained of  in  this  declaration,  is,  that  the  defendants 
transacted  their  business  fraudulently,  and  represented 
that  their  bank  was  the  bank  which  had  been  established 
V  the  plaintiff.     In  order  to  maintain  the  action,  the 
Pontiff  would  be  bound  to  shew  that  the  defendants 


f<*)  In  the  report  in  the  Law 
'^^^^t-fial,  Vol.  23,  Exch.  328, 
^^^  passage  stands  thus, — "  for, 
^  action  for  .i  malicious  pro- 
^^ution  cannot   be    sustained 


against  a  corporation,  as  such 
an  action  requires  the  existence 
of  malice,  and  a  corporation 
cannot  have  malice.** 
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had  cither  directly  or  indirectly  represented  their  bank 
to  be  the  bank  previously  established  by  the  plaintiff. 
If  8O9  the  action  is  clearly  one  that  would  lie  agunst  an 
individual ;  and  there  can  be  no  good  reason  why  it 
should  not  also  lie  against  a  corporation.  There  are 
numerous  cases  of  actions  for  fraudulently  representing 
an  article  to  be  the  same  as  that  dealt  in  by  the  plaintiff, 
for  the  purpose  of  passing  it  off  for  the  plaintiff^s,  and  so 
interfering  with  the  plaintiff^s  trade.  The  most  recent 
case  of  that  sort  at  common  law,  is  that  of  JRotfyers  ▼. 
NawiU^  ante,  VoL  V,  p.  109,  where  it  was  held,  that  an 
action  upon  the  case  may  be  maintained  by  a  mann&c- 
tiirer  against  another  manufacturer  who  marks  his  goods 
with  the  known  and  accustomed  mark  of  the  plaintiff, — 
where  the  mark  used  by  the  defendant  resembles  the 
plaintiff*s  mark  so  closely  as  to  be  calculated  to  deceive, 
and  as  to  induce  persons  to  believe  the  defendant's  goods 
to  be  of  the  plaintiff^s  manufacture, — and  the  defendant 
uses  such  mark  with  intent  to  deceive, — and  sells  the 
goods  so  marked  as  and  for  goods  of  the  plaintiff's 
manufacture ;  and  that  proof  of  special  damage  is  not 
necessary;  and  that,  in  such  a  case,  it  is  enough, — at 
least  after  verdict, — to  allege  generally,  that,  by  means 
of  the  premises,  the  plaintiff  was  deprived  of  the  sale  of 
divers  large  quantities  of  goods,  and  lost  the  profits  that 
would  otherwise  have  accrued  to  him  therefrom.  The 
most  recent  case  in  Chancery,  is.  Farina  v.  Silverhck, 
24  Law  Joum.  Ch.  632,   1  Kay  &   Johnson,  509,  (a) 


(a)  And  see  Knott  v.  Mor- 
gan,  2  Keen,  213,  Motlei/  v. 
Doumman^  3  Mylne  &  Cr.  1, 
MiUington  v.  FoXy  3  Mjlne  & 
Cr.  338,  Spottiswoode  v.  Clarke, 
2  Phill.  Ch.  R.  154,  Perry  v. 
Truefitt,  6  Beavan,  66,  Croft  t. 
Day,  7  Bcavan,  84,  Clarke  v. 
Freeman^  11  Beavan,  112,  Purse 


y.  BraiiL,  1  Law  Journ.Ch.  141, 
PidcUng  y.  Howe,  8  Simons,  477, 
Frank/t  v.  Weaver^  10  Beavan, 
297,  HoUaway  v.  HoUaway,  13 
Beavan,  200.  Af orison  v.  Mo<U, 

9  Hare,  241,  FlavelY.  Harrison, 

10  Hare,  467,  Shrimplon  t. 
Laighty  18  Beavan,  164. 

Sec  also  the  American  cases 
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where  it  was   held   that  the   court   of  Chancery   will 
restrain  the  imitation  for  the  purposes  of  salci  of  a  trade- 
nuui,  where  such  imitation  maj  be  used  for  fraudulent 
purposes^  notwithstanding  that  there  may  be  no  proof  of 
loy  actual  injury  suffered  by  the  plaintiff.     The  next 
question  is*  whether  an  action  of  this  sort  will  lie  against 
I  corporation.     There  can  be  no  reason  why  at  this  day 
it  should  not     This  is  a  trading  corporation ;  and  the 
hod  charged  is  one  of  a  commercial  character.     It  is 
in  act  committed  by  the  company  in  its  corporate  cha- 
ncter,  and  for  the  benefit  of  the  company.     The  strict 
rule  which  formerly  prevailed  as  to  acts  which  might  or 
might  not  be  done  by  a  corporation,  has  of  late  years 
been  very  considerably  relaxed.     The  uniform  tendency 
of  recent  decisions  has  been,  to  place  trading  corpora- 
tions upon  the  same  footing  as  ordinary  partnerships. 
Thus,  railway  companies  are  held  responsible  for  non- 
feasance as  well  as  for  mis-feasance,  for  acts  of  omission 
And  of  commission,  and  even  for  trespasses :   the    old 
law  being  now  held  to  apply i — and  even  that  in  a  very 
modified  manner, — to  municipal  corporations  only.    The 
case  of  Stevens  v.  The  Midland  Counties  Railway  Com" 
pny,  10  Exch.  .352,  is  very  distinguishable  from  the 
present:  but  the  point  suggested  was  not  decided  there; 
the  real  ground  of  the  decision  being,  that  there  was  no 
evidence  that  the  prosecution  was  instituted  by  the  com- 
ptny,  or  that  the  act  of  instituting  it  was  assented  to  or 
ratified  by  them.     Then  it  is  said  that  the  plaintiff  is 
Dot  the  proper  person  to  sue  in  this  case.     He  appears, 
bowever,  upon  the  face  of  the  declaration,  to  be  the  only 
P^i^n  interested  in  the  Bank  of  London  alleged  to  have 
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^  'Amotkeofc  Mam^facturing 
^o^pan^  V.  Spear,  2  Sandf. 
S«p.  Ct  699,  Coati  v.  Holbrook, 
2  S*ndf.  Cb.  R-  586,  Taylor  v. 
^«*7>«iter,  2  Sandf.  Ch.  R.  603, 


Partridge  ▼.  Menek,  2  Sandf. 
Ch.  R.  622,  Taylor  v.  Carpenter, 
1 1  Paige,  R.  293,  2  Woodbury 
&  Minot,  1. 
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18.>6.        been  established  by  him.      ICresswell^  J.     The  declara- 

Lawson       ^'^"  "^  where  alleges  that  he  carried  on  the  business  of 

\  a  banker.]     If  it  appears  that  the  plaintiff  established 

I  HE  1$AN K 

OF  the  Bank  of  London  for  the  purpose  of  carrjring  on  the 

business  of  banking,  and  he  sustains  injury  through  the 
wrongful  act  of  the  defendants  in  trading  under  the  same 
name,  in  the  manner  and  for  the  fraudulent  purpose 
alleged  in  the  declaration,  the  plaintiff,  it  is  submitted, 
shews  a  suflScient  title  in  the  name  to  enable  him  to 
maintain  the  action.^  [Jervis,  C.  J.  The  true  state  of 
facts  is  tolerably  plain.  There  are  two  promoters  in  the 
market,  each  endeavouring  to  establish  a  bank  to  be 
called  «*  The  Bank  of  London."  The  defeated  promoter 
brings  his  action,  not  against  the  other  promoter,  who 
has  beaten  him  in  the  race,  but  against  the  ineorparated 
hanky  which,  for  anything  that  appears,  had  nothing 
whatever  to  do  with  the  alleged  fraud.]  The  allegation 
is,  that  the  defendants  wrongfully  and  fraudulently  estab- 
lished their  bank  under  the  name,  style,  and  title  of  the 
Bank  of  London,  in  imitation  of,  and  as  representing 
the  said  Bank  of  London  of  the  plaintiff,  and  then 
wrongfully  and  fraudulently  transacted  business  at  the 
said  bank  so  established  by  the  defendants  under  the 
said  name,  and  under  the  false  colour  and  pretence  thai 
the  same  was  the  bank  so  established  by  the  plaintiff  as 
aforesaid.^'  Surely  that  sufficiently  discloses  a  fraudu- 
lent invasion  of  the  plaintiff's  righu  \JerviSy  C.  J.  It 
is  a  very  singularly  drawn  declaration.  CressweU^  J. 
What  is  the  meaning  of  ^'  and  as  representing  the  said 
Bank  of  I.K)ndon  of  the  plaintiff?"]  Though  not  quite 
accurately  expressed,  yet,  taken  with  its  context,  it  evi- 
dently enough  means  that  the  defendants  passed  them- 
selves off  for  the  bank  which  the  plaintiff  had  established. 
[H^illeSy  J.  In  order  to  give  the  plaintiff  a  right  of 
action,  he  must  shew  that  he  is  damnified  ;  and,  to  shew 
that,  he  ought  to  have  alleged  that  he  had  carried  on 
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business  at  the  bank  said  to  have  been  established  bj 
him.  No  action  could,  I  apprehend,  be  maintained  for 
the  sale  of  goods  branded  or  stamped  with  another 
maou&cturer's  mark,  which  mark  had  never  been  put 
forth  to  the  world  by  the  party  complaining  of  the  mis- 
user of  it  I  have  some  recollection  of  a  case  where  an 
emioeDt  physician  sought  to  restrain  a  druggist  from 
vending  pills  purporting  to  have  been  made  by  him,  but 
fiiiled  on  the  grounds  I  have  stated,  {a)"] 

Turner,  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J.  It  is  not  necessary  in  this  case  to  give 
any  opinion  as  to  what  might  be  the  liability  of  a  trading 
corporation  which,  after  notice,  does  an  act  to  injure 
soother;  because  I  do  not  think  it  appears  upon  the 
f>Ge  of  this  declaration  that  the  plaintiff  had  so  estab- 
hsbed  himself  in  the  business  of  a  banker  as  to  entitle 
him  to  complain  of  that  which  the  defendants  are 
idleged  to  have  done.  All  that  appears,  is,  that  the 
plaintiff  was  the  promoter  of  a  certain  bank  called  The 
Bank  of  London,  which  he  proposed  to  establish  in  the 
cit;  of  London;  that  he  had  incurred  expense  in  putting 
op  the  name  on  a  brass-plate,  and  in  publishing  pro- 
spectuses; and  that  some  one  else  has  beaten  hini  in  the 
iBce,  and  established  a  bank  under  the  same  name  bv 
^rtue  of  letters-patent.     It  does  not   appear   that   the 
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(o)  The  case  alluded  to  by 

we  learned  judge,  was,  Clarke 

^-  J^reeman^    11   Beavan,  112. 

^e  medicine  in  question  was 

•^^enised    as     "  Sir    James 

^*«-ke's    Consumption    Pills." 

^»^  Langdale,  M.  R.,   there 

""ya  :  **My  notion  is,  that  the 

^^rt  can  interfere  in  cases  of 

o^iscliief  being  done  to  property 


by  the  fraudulent  misuse  of  the 
name  of  another,  by  which  his 
profits  are  diminished."  "  I 
cannot  liken  this  case  to  that 
of  Croft  V.  Dai/,  7  Beavan,  84, 
where  a  man  fraudulently  at- 
tempted to  make  his  own  goods 
pnss  off  as  the  goods  of  another, 
to  the  prejudice  of  that  other." 
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plaintiff  has  ever  carried  on  the  business  of  banking,  or 
that  he  had  a  single  customer,  or  that  he  was  in  a 
position  to  be  damnified  b;  the  acts  of  the  defendants. 
I  therefore  think,  without  entering  into  the  question 
how  far  a  corporation  established  for  trading  purposes 
might  render  itself  liable  to  a  charge  such  as  that  now 
sought  to  be  fixed  upon  these  defendants,  enough  is  not 
alleged  in  this  declaration  to  shew  that  the  plaintiff  has  sus- 
tained any  injury,  and  consequently  the  action  will  not  lie. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
The  plaintiff  in  his  declaration  cautiously  abstains  from 
averring  that  he  has  carried  on  the  business  of  a  banker, 
and  has  sustained  damage  in  that  business  through  the 
fraudulent  acts  of  the  defendants.  It  is  unnecessary  to 
observe  upon  the  latter  part  of  the  declaration,  though 
I  must  say  I  think  it  is  very  skilfully  prepared  with  a 
view  to  lay  before  the  court  some  semblance  of  a  cause 
of  action. 

Crowder,  J.  I  am  of  the  same  opinion.  I  must 
confess  I  feel  quite  at  a  loss  to  understand  from  this 
declaration  what  it  is  that  the  plaintiff  did,  or  what  it  b 
that  h&  complains  of  the  defendants*  having  done.  At 
all  events,  it  does  not  appear  that  the  plaintiff  had  ever 
carried  on  the  business  of  a  banker. 


WiLLES,  J.  I  also  am  of  opinion  that  the  defendant  is 
entitled  to  the  judgment  of  the  court  upon  this  demurrer. 
In  any  way  of  reading  the  declaration,  one  cannot  glean 
from  it  that  the  plaintiff  had  ever  carried  on  the  business 
of  a  banker.  If  that  had  been  averred  in  the  declaration, 
and  it  had  been  shewn  that  the  defendants  carried  on 
their  business  under  the  same  name,  for  the  purpose  of 
making  it  to  be  believed  that  it  was  the  plaintifTs  busi- 
ness, then  the  question  whether  a  corporation  could  as 
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such  be  liable  for  such  a  fraud,  would  have  arisen.  I 
am  not  prepared  to  saj  that  they  would  not  be  liable,  if 
the  cause  of  complaint  were  properly  alleged.  They 
would  have  capacity  to  do  the  act,  and  might  possibly 
be  responsible  for  its  consequences.  I  agree  with  the 
rest  of  the  court  in  thinking  that  the  plaintiff  has  not 
alleged  in  his  declaration  that  he  had  such  an  interest  as 
to  entitle  him  to  maintain  an  action, — possibly  because 
he  had  it  not. 

Judgment  for  the  defendant,  (a) 


1856. 


Lawson 

9. 

Thk  Bank 

ov 
London. 


(a)  The  principle  upon  which 
courts  of  equity   proceed    in 
caaesof  infiringemcnt  of  trade- 
utrks,  is  well  expounded  in 
nme  of  the  recent   decisions. 
In  Pttrter  ▼.  Brain^   17    Law 
Journ.  Ch.  141,  an   injunction 
vas  granted  at  the  suit  of  the 
plaintifir,  who  represented  *'  The 
London  Manure  Company,**  to 
nstrain    the   defendants  fh)m 
Qsing  the    style  and    title  of 
'*The  London  Patent  Manure 
Company,"  and  from  publish- 
ing circulars    in    imitation  of 
the  plointifiTs  circulars, —  the 
ground  of  the  injunction  being, 
that  the  name  adopted  by  the 
defendants    so    nearly   corres- 
ponded with  that  of  the  plaintiff, 
ind  the  circulars  were  so  ex- 
actly similar,  that    the  public 
wmld  be  misled,  and  the  plaintiff 
defranded.    In  Knott  v.  Morgan, 
2  Keen,  213,  an  injunction  was 
granted  to  restrain  the  defend- 
ant from  running  an  omnibus 
baring  upon   it    such    names, 
words,  and  devices  as  to  form 
a  colourable    imitation  of  the 
words,  names,  and  devices  on 
the  omnibuses  of  the  plaintiffs. 


And  Lord  Langdale,  M.  R., 
said :  **  It  is  not  to  be  said  that 
the  plaintiffs  have  any  exclu- 
sive right  to  the  words  *  Con- 
veyance Company,'  or  *  London 
Conveyance  Company,*  or  any 
other  words :  but  they  have  a 
right  to  call  upon  this  court  to 
restrain  the  defendant  from 
fraudulently  using  precisely  the 
same  words  and  devices  which 
they  have  taken  for  the  pur- 
pose  of  distinguishing  their 
property,  and  thereby  depriving 
them  of  the  fair  profit*  of  their 
business,  by  attracting  custom  on 
the  false  representation  that  car- 
riages realty  the  defendants  be- 
long to  and  are  under  the  man- 
agement  of  the  plaintiffs.^*  In 
Perry  v.  TruefUt,  6  Beavan,  66, 
Sir  L.  Shadwell,  M.  R.,  says : 
**  I  think  that  the  principle  on 
which  both  the  courts  of  law 
and  eq  lity  proceed  in  granting 
relief  and  protection  in  cases  of 
this  sort,  is  very  well  under- 
stood. A  man  is  not  to  sell  his 
own  goods  under  the  pretence 
that  they  are  the  goods  of 
another  man :  he  cannot  be 
permitted   to  practise  such  a 
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deception,  nor  to  use  the  means 
which  contribute  to  that  end. 
He  cannot,  thereforci  be    al- 
lowed to  use    names,    marks, 
letters,    or    other    indicia    by 
which  he  maj  induce  purchasers 
to  believe  that  the  goods  which 
he  is  sellingare  the  manufacture 
of  another  person.    I  own  it 
does  not  seem  to  me  that  a  man 
can  acquire  a  property  merely 
in  a  name  or  mark ;  but,  whe- 
ther he  has  or  not  a  property 
in  the  name  or  the  mark,  I  have 
no  doubt  that  another  person 
has  not  a  right  to  use  that  name 
or  mark  for  the  purposes  of 
deception,  and  in  order  to  attract 
to  himself  that  course  oftrade^ 
or  that  custom,   which,  ujithaut 
that  improper  act,  would  have 
flowed  to  the  person  who  first 
used,  or  u>as  alone  in  the  habit 
of  using,  the  particular  name  or 
mark.    The  question  is,  whe- 
ther, in  a  case  where  there  has 
not  been  on  the  part  of  the 
defendant  an  intention  to  sell 
the  article  as  the  article  manu- 
factured  by  the  plaintiff,  there 
is  enough  to  induce  the  court 
to  grant  the  injunction?"     The 
injunction    in    that    case   was 
stayed,    with    liberty    to    the 
plaintiff  to  bring  an  action :  the 
plaintiff,  however,  took  no  steps 
to  try  the  question  at  law,  and 
the    bill    was  afterwards   dis- 
missed with  costs.     The  same 
learned  judge,  in  Croft  v.  Day, 
7  Beavan,  84, — upon  an  appli- 
cation for  an  injunction  to  re- 
strain the  defendant  from  sellinj; 
blacking  labelled   as  **Day  & 
Martin's  Blacking,"  in  fraud  of 
the   plaintiff, — says  :    "  It   has 


been  very  correctly  said 
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tion  with  certain  circumstances, 
ind  in  a  manner  calculated  to 
mislead    the    public,    and    to 
enable  the  defendant  to  obtain, 
at  the  expense  of  Daj*8  estate, 
a  benefit  for  himself,  to  which 
be  is  not  in  fair  and  honest 
dealing  entitled.**    In  SpottU- 
woode   v.    Clarke,   2    Phillips 
CL  R.   154, — ^upon  an  appli* 
cation  to  discharge  an  order 
made  bj  the  Vice- Chancellor  of 
England  (Sir  L.  Shadwell),  re- 
itraioing]  the   defendant   from 
lelling  or  exposing  for  sale  any 
almanacs  bound  in  wrappers  or 
oorers,  with  the  title  '*  Pictorial 
Almanack  **  printed  thereon,  or 
baring  anj  other  title  printed 
tbereon  so  as,  b j  colourable  re- 
presentation or  otherwise,  to  re- 
frnent  the  alnumac  published  and 
M  by  the  defendant  to  be  (he 
fame  as  the  almanac  printed  and 
M  by  the  plaintiff  for  the  jear 
1847, — Lord    Cottenham,    C, 
flaid:  ^In  the  course  of  the 
argoment,  cases  of  trade-marks 
were  referred  to :  but  trade- 
marks have  nothing  to  do  with 
tbb  case.      Take  a   piece    of 
steel:  the  mark  of  the  manu- 
^urer  from  whom  it  comes  is 
the  only  indication  to  the  eye 
of  tbe  customer  of  the  quality 
of  the  article :  so  it  is  of  black- 
ing, or  any  other    article    of 
manufacture,     the     particular 
qaality  of  which   is    not  dis- 
cernible by  the  eye.    But  these 
cases  are  quite   different  from 
tbe  present  cose,  in  which,  if 
yon  are  deceived  at  all,  it   is 
w<  by  the  eye.    The  size,  the 
colour,  the  engravings,  are  all 
diitinct  in  the  two  works,   so 
that  no  one  who  sees  the  two 
VOL,   XVIIL — C.    B, 


could  mistake  the  one 'for  the 
other."  Franks  v.  Weaver,  10 
Beavan,  297,  also,  was  the  case 
of  a  deceitful  substitution  of 
another  article  for  the  plain- 
tiff's. Lord  Langdale,  M.  B., 
says  :  **  Nobody  has  been  able 
to  define  what  fraud  is ;  it  is 
so  multiform :  in  this  case  it 
consbts  in  the  crafty  ad>ipta- 
tion  of  these  words  [Fsanks*8 
Specific  Solution  of  Copaiba] 
in  such  a  manner  as^to  make  it 
appear  that  the  thing  sold  is  pre^ 
pared  by  the  plaintiff.  Care 
must  be  taken  that  the  injunc^ 
tion  be  so  framed  as  not  to  go 
further  than  to  prevent  the  de- 
fendant using  the  name  or  tes-^ 
timonials  of  the  plaintiff  for  the 
purpose  of  securing  to  himself 
an  unjust  advantage  to  which 
he  has  no  title.**  And  in  But" 
gess  V.  Burgess,  3  De  G.  M^N^ 
&  G.  896,  Lord  Justice  Turner 
says, — **  No  man  can  have  any 
right  to  represent  his  goods  as 
the  goods  of  another  person ; 
but,  in  applications  of  this  kind, 
it  must  be  made  out  that  the 
defendant  is  selling  his  own 
goods  as  the  goods  of  another." 

And  see  The  London  and  Pro- 
bincial  Law  Assurance  Society  v. 
llie  London  and  ProvincialJoini- 
Stock  Life- Insurance  Company, 
1 1  Jurist,  938. 

The  American  cases  cited 
ant^  p.  90,  note  (a),  shew  that 
the  same  principle  governs  the 
decisions  of  the  courts  of  that 
country.  Indeed,  the  whole  of 
the  American  law  upon  this 
subject,  as  also  upon  the  kin- 
dred subject  of  copyright,  ap- 
proximates very  closely  to  that 
of  this  country. 
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,   ..  ,^  Hughes  v.  Tindalt.. 

A  policy  of  X  HIS  was  an  action  upon  a  policy  of  insurance.     The 

emercdTnto  declaration  stated  that  the  defendant,  in  consideralioc 

iT8ura*n"e"*'**^  of  205/.  11*.  6rf.  paid  lo  him  by  the  plaintiff,  promised 

association  con-  the  plaintiff  that  the  several  members  of  the  Protectoi 

others  a  regu-  Insurance  Association,  every  member  bearing  his  equal 

ItiteenVh?  proportion    according    to   the    sums   mutually   insured 

which  provid-  therein,  as  per  list  affixed  to   the   policy  thereinafiei 

frOf  xnaiy  II  ft  .  1   •     .M 

ship  insured  in  mentioned,  would  become  and  be  assurers  to  the  plamtifl 

shouldbemort-  of  the  sum  of  lOOOi  upon  the  ship  named  in  a  certwn 

d^t^/c owner  V^^^^Y  ^^  insurance  whereto  was  affixed  a  list  purporting 

being  a  mem-  to  be  a  list  of  ships  insured  in  the  Protector  Insurance 

bcr  of  the  asso*  * 

ciation,  should  Association,  of  the  tonnages,  masters,  owners,  ports,  and 
cUim'by  virtue  values  of  the  same,  and  also  of  the  sums  by  the  members 
of  the  policy,     q(  j^e  said  association  mutually  insured  therein,  made 

nor  should  any  '' 

assigneeof  such  by  the  plaintiff  the  23rd  of  March,  1850,  and  then  sub- 
claim^for\ny  ^  scribed  by  the  defendant  per  procuration  of  the  said 
previousMo  s^^^^al  members,  as  per  list  affixed  as  aforesaid,,  purport- 
such  loss  such    ing  thereby  that  the  plaintiff,  as  well  in  his  own  name, 

member  should  . 

hare  delivered  as  for  and  in  the  name  and  names  of  all  and  every  per- 
M^uldert^hS  ^^^  ^^  persons  to  whom  the  same  did,  might,  or  should 
in  writing  of  the  appertain,  in  part  or  in  all,  did  make  assurance,  and 

mortgagee  or  '•  *■  ^  '^ 

auignee  to  ptLj  causc  himsclf  and  them,  and  every  of  them,  to  be 
might  thereafter  insurcd,  lost  or  uot  lost,  at  and  from  the  meridian  oi 
^r^ember  ^^®  ^^^^  ^^  March,  1850,  to  and  with  the  meridian  of 

in  respect  of 
such  ship. 

In  an  action  upon  the  policy  for  a  total  loss,  the  defendant  pleaded,  that  the  ship  wai 
mortgaged,  and  tnat  the  plaintiff  did  not  previously  to  the  happening  of  the  loss  deliver  tc 
the  secretary  an  undertaking  of  the  mortgagees  to  pay  all  moneys,  which  might  thereaftn 
become  due  from  the  plaintiff  in  respect  of  the  ship. 

The  plaintiff  replied,  that  the  defendant  had  notice  of  the  mortgage,  and  afterwardi 
without  requiring  the  undertaking,  from  time  to  time  demanded  and  received  from  thi 
mortgagees  all  sums  which  became  due  from  the  plaintiff  in  respect  of  the  ship,  and  tlK 
contributions  for  which  the  plaintiff  as  a  member  of  the  association  became  liable. 

Held,  that  the  replication  was  no  answer  to  the  plea, — the  giving  of  the  undertakin| 
required  by  the  sixteenth  regulation  being  a  condition  precedent. 
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the  20th  of  March,  1851,  upon  any  kind  of  goods  and        1856. 
merchandizes,  and  also  upon  the  body,  tackle,  apparel,       jiiJ^il^a 
ordnance,  munition,  artillery,  boat,  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called  the  "Diamond," 
whereof  was  master,  &c.,  beginning  the  adventure  upon 
the  same   goods  and  merchandizes  from   the   loading 
thereof  aboard  the  said  ship,  &c.,  upon  the  said  ship^ 
&C.,  &c.,  and  so  should  continue  and  endure  during  her 
abode  there,  upon  the   said   ship,  &c. ;    and,   further, 
until  the  said  ship,  with  all  her  ordnance,  tackle,  ap- 
parel, &c.,   and  goods   and   merchandizes   whatsoever, 
diould  be  arrived  at  as  above,  upon  the  said  ship,  &c., 
oatil  she  should  have  moored  at  anchor  twenty  four 
hours  in  good   safety,   and   upon  the  goods  and  mer- 
diandizes  until  the  same  should  be  there  discharged 
and  safely  landed :  And  it  should  be  lawful  for  the  said 
diip,  &C.,  in  that  voyage,  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  and  places  whatsoever,  &c.| 
without  prejudice  to  that  insurance:  The  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much  as  concerns 
the  asBorcd,  by  agreement  between  the  assured  and  the 
aflsorers  in  that  policy,  were  and  should  be  valued  at 
1500/L     Touching  the  adventures  and  perils  A^'hich  they 
the  assurers  were  contented  to  bear  and  did  take  upon 
them  in  that  voyage,  they  were  of  the  seas,  men  of  war, 
&C.,  &c.,  and  of  all  other  perils,  losses,  and  misfortunes 
that  had  or  should   come  to   the   hurt,  detriment,   or 
damage  of  the  said  goods  and  merchandizes,  and  ship, 
&c.,  or  any  part  thereof;   and,  in  case  of  any  loss  or 
misfortune,  it   should  be  lawful  to  the   assured,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  recovery 
of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or 
any  part  thereof,  without  prejudice  to  that  insurance ;  to 
the  charges  whereof  they  the  assurers  would  contribute 
each  one  according  to  the  rate  and  quantity  of  his  sum 
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1856.       therein  assured:  And  it  was  agreed  by  them,  the  in- 
~  HuoHEB      surers,  that  that  writing  or  policy  of  assurance  should  be 
»•  of  as  much  force  and  effect  as  the  surest  writing  or 

policy  of  assurance  theretofore  made  in  Lombard  Street, 
or  in  the  Royal  Exchange,  or  elsewhere  in  London; 
and  so  they,  the  assurers,  were  contented  and  did 
thereby  promise  and  bind  themselves,  each  one  for  bis 
own  part,  their  heirs,  executors,  and  goods,  to  the 
assured,  their  executors,  administrators,  and  assigns,  for 
the  true  performance  of  the  premises,  confessing  them- 
selves paid  the  consideration  due  unto  them  for  that 
assurance  by  the  assured,  at  and  after  the  rate  of  2QL 
per  cent :  And  that,  in  witness  thereof,  they,  the  as- 
surers, had  subscribed  their  names  and  sums  assured  in 
Tendon:  That,  by  a  certain  memorandum  thereupon 
written,  it  was  declared  that  the  said  insurance  was  on 
ship ;  and  by  a  certain  other  memorandum  thereunder 
written,  com,  fish,  salt,  fruit,  flour,  and  seed,  were 
warranted  free  from  average,  unless  general  or  the  ship 
should  be  stranded;  sugar,  tobacco,  hemp,  flax,  hides, 
and  skins,  were  warranted  free  from  average  under  6L 
per  cent.,  and  all  other  goods,  also  the  ship  and  ftei^t, 
were  warranted  free  from  average  under  3/.  per  cent, 
unless  general  or  the  ship  should  be  stranded ;  and  by 
a  certain  other  memorandum  thereunder  written,  it  was 
mutually  agreed  that  certain  annexed  r^ulations  should 
form  part  of  that  policy,  which  said  r^ulations  were  in 
the  words  and  figures  following,  that  is  to  say, — 
**  The  Protector  Insurance  Association,  London. 

Secretary,  &c.,  &c. 
*^  At  a  general  meeting  held  the  4th  of  March,  1850, 
it  was  unanimously  agreetl, — "  1.  That  the  members  of 
this  association  shall  severally  and  respectively,  not 
jointly  or  in  partnership,  nor  the  one  for  the  other  of  them, 
but  each  only  in  his  own  name,  insure  each  others*  ships 
or  shares  of  shii^s  from  ncK)n  of  the  20th  day  of  March, 
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1850,  or  from  the  date  of  entry  of  each  vessel  respectively,        1856. 
until  noon  of  the  20th  day  of  March,  1851,  against  all  — g;;^  ~ 
losses,  perils,  and  damages  of  whatever  nature  or  kind     ^    »• 
we?er  which  may  be  sustained  or  received  by  their  re- 
spective ships,  or  caused   or  done   by  them  to  other 
dupsor  craft,  except  when  on  the  voyages,  in  the  trades, 
or  under   the    circumstances    hereinafter    particularly 
excepted. 

''2.  That  the  sums  to  be  insured  in  this  association 
thall  be  from  300/.  to  1000^  on  each  ship ;  and  that  the 
assured  shall  pay  4s,  per  cent  commission  on  the  sum 
insured,  also  for  survey,  policy-duty,  and  power  of 
attorney. 

*'3.  That  each  ship  must  be  approved  of  by  the  com- 
mittee, and  all  vessels  not  classed  A.  L,  or  JE.  1.,  in 
Lloyd's  register-book,  shall  be  subject  to  an  annual  survey 
bj  the  committee,  or  some  person  duly  appointed  by 
them  for  that  purpose ;  and  the  owner  of  every  ship  not 
80  classed  shall  give  the  secretary  notice  in  writing  of 
her  return  from  every  foreign  voyage,  if  exceeding  six 
months ;  and,  in  the  event  of  his  neglecting  to  do  this, 
he  shall  suffer  a  deduction  of  10/.  per  cent,  in  case  of 
loss  or  average. 

"  4.  That  no  member  shall  anywhere  insure  his  ship  for 
more  than  the  sum  at  which  she  is  valued  in  this  associ- 
ation ;  but,  in  the  settlement  of  particular  average  on  the 
hull,  where  one  third  has  been  deducted,  a  nominal  value 
of  5/.  per  ton  on  colonial-built  ships,  and  6/.  per  ton  on 
British-built  ships,  such  sum  not  being  less  than  two 
thirds  the  entered  value,  shall  be  taken  for  adjusting  the 
same. 

"5.  That  ships  shall  not  be  insured  when  employed 
in  any  unlawful  trade,  with  the  knowledge  or  consent  of 
the  assured,  nor  when  employed  in  the  fisheries  to  Green- 
land or  Davis's  Straits,  or  in  the  Hudson's  Bay  trade,  nor 
^hen  or  after  loading  or  unloading  on  any  main  shore 
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1856.  or  beach,  nor  from  any  losses  by  the  sea  risk  when  anc 
jjyQjjgg  after  being  in  the  Solway  Frith,  or  in  the  ports  of  Dun- 
»•  dalk,  Annan,  Dumfries,  Preston,  or  Lytham,  nor  whei 

or  after  proceeding  higher  than  Glasson  Dock,  in  Lan- 
caster river ;  and  that  ships  being  employed  in  any  casi 
contrary  to  this  rule  shall  not  be  entitled  to  recover  foi 
any  loss  by  the  sea  risk  on  any  subsequent  voyage,  untl 
surveyed  in  a  safe  port  by  some  person  appointed  by  the 
committee,  and  re-admitted. 

^^  6.  That  no  ship  shall  be  insured  by  this  associatioc 
sailing  from  the  united  kingdom  on  the  following  voyages 
after  the  periods  set  opposite  thereto,  nor  until  her  retnn 
to  Great  Britain  or  Ireland,  and  notice  thereof  be  given 
to  the  secretary,  who,  on  receiving  a  declaration  in 
writing  from  the  master  that  she  has  not  touched  the 
ground  during  the  suspension  of  the  policy,  shall  re- 
admit her,  viz.  British  colonies  in  North  America  (the 
ports  and  places  in  the  Saint  Lawrence  above  Cape 
Graspe  excepted),  1  September;  the  ports  and  places  in 
the  Saint  Lawrence  above  Cape  Gaspe,  25  August. 

**  7.  That  ships  sailing  from  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  passing  the  South  Fore- 
land, on  the  following  voyages  after  the  periods  set 
opposite  thereto,  shall  be  subject  to  a  deduction  of  lOL 
per  cent,  in  case  of  loss  or  average, — ports  in  the  White 
Sea,  5th  August ;  lower  ports  in  the  Baltic,  not  higher 
than  Memel,  inclusive,  and  in  any  port  or  place  in 
the  Belt,  Sound,  or  Cattegat,  except  Gottenbui^h,  20 
October;  Riga  and  the  ports  in  Riga  Bay,  &  Stock- 
holm, 12  October;  the  ports  in  the  Gulf  of  Finland  & 
Bothnia,  5  October ;  and  ships  sailing  from  the  United 
Kingdom,  or  passing  the  South  Foreland  on  the  aforesaid 
voyages,  eight  days  later  than  the  above  dates,  shall  be 
subject  to  a  deduction  of  20  per  cent,  in  case  of  loss  or 
average :  and  that  no  vessel  be  insured  sailing  more  than 
fifteen  days  later,  excepting   those  from  the  Mediter- 
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ranean^  or  ports  to  the  south  of  Gibraltar:  that  the  time  1866. 
of  clearing  at  the  Custom  House  be  deemed  the  time  of  hughes 
sailing,  provided  the   ship  be   laden   or  ballasted  and  »• 

equipped  for  the  vojage;  and  that  each  day  be  con- 
sidered by  the  members  of  this  association  as  ended  at        ^ 

DOOD. 

''8.  That  any  ship  sailing  on  any  voyage  prohibited 
by  this  association  shall  thenceforth  cease  to  be  insured  ; 
but,  on  notice  in  writing  being  given  to  the  secretary, 
may  be  exempted  from  contribution  to  any  losses  or 
a?erages  which  may  occur  after  the  date  of  such  notice, 
bat  not  otherwise :  and  all  ships  repairing  at  the  owners' 
ezpence  for  the  space  of  thirty  days  or  longer,  may 
likewise  cease  to  contribute  to  the  sea  and  war  risks 
during  such  time,  provided  regular  notice  be  given  to 
the  secretary,  both  at  the  commencement  and  conclusion 
of  the  repairs,  and  a  sufficient  number  of  shipwrights  be 
employed  to  expedite  the  work. 

**  9.  That,  in  the  event  of  any  ship  insured  in  this  asso- 
ciation being  in  or  sailing  from  any  part  of  the  West  India 
Islands  or  Colonies,  the  Bay  of  Honduras,  or  any  part 
of  the  Gulf  of  Mexico,  or  the  Spanish  Main,  between 
Ist  of  August  and  12  th  of  January,  or  being  laden  with 
small  coals,  called  dough-stone,  kelp,  rock-salt,  ore,  iron, 
lead,  bricks,  or  slates,  all  or  either,  shall  suffer  a  deduc- 
tion of  10  per  cent,  in  case  of  loss  or  average,  and,  if 
exceeding  40  per  cent,  of  the  aforesaid  commodities, 
above  the  register  tonnage,  O.  M.,  15  per  cent 

"  10.  That  Messrs.  George  Tindall,  Thomas  D.  Hop- 
per, Frederick  Walker,  William  N.  Frost,  and  Josiah  E. 
Denham,  with  power  to  add  two  to  their  number,  be 
appointed  as  a  committee  for  superintending  the  affairs 
of  this  association,  who  shall  meet  on  the  first  Wednesday 
on  every  alternate  month,  to  audit  the  accounts,  settle 
claims,  and  order  payment  of  the  same  by  the  secretary's 
draft  at  sixty  days'  date;  and  that  every  non-resident 
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1856.       member  shall  appoint  an  agent  in  London  to  transact 
his  business  with  the  association. 


Hughes 
9.  *H1.  That  no  member  of  the  committee  shall  act  as 

such  in  the  settlement  of  his  own  loss  or  average. 

''12.  That  all  average  claims  be  adjusted  by  a  pro- 
fessional average-stater,  according  to  the  usage  of  Lloyd'e 
(except  as  hereafter  particularly  stated),  and  delivered 
at  the  office  of  the  secretary  six  days  previous  to  the 
periodical  meeting  of  the  committee,  to  entitle  the 
claimant  to  a  settlement  at  such  meeting:  but,  should 
the  committee  be  dissatisfied  with  such  adjustment,  thejf 
may  refer  the  same  to  two  arbitrators  in  London,  one 
to  be  chosen  by  the  committee,  and  the  other  by  the 
assured,  within  ten  days,  notice  being  given  by  the 
secretary,  otherwise  the  decision  of  the  committee  to  be 
conclusive,  with  power  for  such  two  persons  to  appoint 
an  umpire ;  and  the  award  of  any  two  of  such  three 
persons  shall  be  final :  but  the  committee  and  assured 
may  (by  mutual  consent)  refer  such  claim  to  one  person 
only,  whose  award  shall  as  aforesaid  be  final  and 
conclusive. 

'*  13.  That,  in  the  statement  of  average,  caulking  shall 
not  be  allowed,  except  the  vessel  has  been  thorougbtj 
caulked  within  five  years,  and  the  difference  of  price  on 
copper  or  metal  between  new  and  old  shall  not  be 
allowed,  if  the  same  has  been  on  more  than  four  yean; 
but,  if  it  has  been  on  only  one  year,  five  sixths  of  the 
difference  in  price  shall  be  allowed ;  if  two  years,  three 
fourths;  if  three  years,  two  thirds;  if  four  years,  one  hal£ 

*'14.  That  all  drafts  for  claims  written  off  by  the 
committee  shall  be  duly  accepted  and  punctually  paid 
when  due ;  and,  if  any  member  shall  neglect  or  refuse 
to  i>ay  his  contribution,  on  receiving  notice  from  the 
secretary,  his  respective  ship  or  ships  shall  immediatel} 
cease  to  be  insured  in  or  by  this  association,  but  he  shal 
still  be  liable  to  contribute  to  all  losses  and  averages 
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which  may  occur  during  the  continuance  of  the  policy:        1856. 
that  the  solicitors  be  directed  to  sue  immediately  for  the       ^^^^^^ 
imount  due  on  behalf  of  the  secretary.  »• 

^15.  That  the  committee  shall  have  full  power  to 
survey,  or  appoint  any  other  person  or  persons  to 
Borvey,  ships  insured  in  this  association,  and  to  order 
such  materials  and  stores  as  they  may  deem  necessary ; 
tod  any  member  refusing  to  comply  with  the  orders  of 
the  committee,  after  receiving  notice  of  such  order 
through  the  secretary,  shall,  in  case  of  loss  or  average 
before  the  required  stores  and  materials  are  provided, 
and  repairs  done,  suffer  a  deduction  of  15L  per  cent 

^16.  If  the  whole  or  part  of  any  ship  insured  in  this 
Ottodaiian  shall^  at  the  time  of  entering^  or  aftertoards,  be 
mortgaged  or  assigned  to  any  person  or  persons  for  any 
iebt  or  debts,  the  owner  of  such  ship,  being  a  member  of 
All  association^  shall  not  have  any  claim  by  virtue  of  the 
poSey,  nor  shall  any  assignee  of  such  policy  have  any 
dmm^for  any  loss  or  damage  which  may  be  sustained  by 
meh  ship,  unless,  previously  to  the  happening  of  such 
Ion  or  damage,  such  member  shall  have  delivered  to 
Af  secretary  an  undertaking  in  writing  of  the  mortgagee 
or  assignee  to  pay  all  sums  of  money  which  may  thereafter 
become  due  from  such  member  in  respect  of  such  ship ; 
nevertheless,  such  member  shall  still  be  liable  for  and  shall 
pay  his  contributions  and  demands,  the  same  as  if  such 
mortgage  or  assignment  had  not  been  made, 

"  17.  That,  if  any  vessel  be  laid  up,  with  or  without 
cargo,  in  a  port  of  Great  Britain  or  Ireland,  for  the 
space  of  thirty  days  or  more  after  the  20th  of  December 
(the  commencement  and  termination  of  such  period 
being  notified  to  the  secretary  in  writing,  and  the 
association  being  thereby  exempted  from  all  risk 
thereon,  except  fire),  the  owner  shall  be  entitled  to 
a  return  of  6d.  per  cent,  per  diem,  in  conformity  with 
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]  856.        such  notice ;  which  return  shall  be  drawn  for  upon  all 
Upqhm      ^^^  members  of  the  association. 

9.  €€  13^  rj^\^Q^  (i^jg  association  shall  be  liable  to  contribute 

TiNOALL. 

its  proportion  (but  not  beyond  the  sum  insured)  fbi 
damages  which  any  ship  insured  herein  may  do  to  otbei 
ships  or  craft,  so  that  the  loss  sustained  be  not  less  than 
3  per  cent,  excepting  when  connected  with  a  parUcolai 
average  happening  at  the  same  time,  and  amounting 
together  to  that  sum;  provided  always,  that  proper 
means  be  adopted  by  the  owner  to  recover  the  damage 
against  the  ship  or  craft  or  parties  l^ally  liable:  never- 
theless, in  the  event  of  any  ship  doing  damage  to 
another,  such  ship  shall  contribute  towards  the  cost  of 
repairing  such  damage. 

*M9.  That,  when  ships  in  the  North  Sea,  or  seas 
adjacent,  have  not  been  heard  of  for  four  months^  or 
in  the  Atlantic,  or  seas  adjacent,  for  six  months,  the 
committee  shall  order  payment  to  be  made  in  the  usual 
manner,  on  satisfactory  security  being  given  for  re-pay- 
ment of  the  amount  in  case  the  ship  be  not  lost;  but 
that  such  ship  shall  be  considered  lost,  and  cease  fixMO 
risk  on  others  at  the  end  of  two  months,  if  missing  in 
the  North  Sea,  and  at  the  end  of  four  months  if  missing 
in  the  Atlantic,  or  other  seas.  N.B.  Any  ship  sailing 
previous  to  the  19th  March,  1851,  and  not  heard  of 
after  that  time,  shall  be  considered  lost  on  the  last  day 
covered  by  the  policy. 

**  20.  That,  in  case  of  loss,  the  owner  shall  remdn  an 
underwriter  on  all  other  ships  for  forty-eight  hours  there- 
after; but,  in  case  of  sale,  shall  cease  to  be  an  under- 
writer from  the  date  of  the  transfer,  when  the  policy 
shall  be  considered  as  cancelled,  unless  transferred  to 
the  purchaser  by  the  permission  of  the  committee ;  and 
that,  in  the  event  of  the  death  of  any  member,  the 
executor  or  administrator  shall  be  allowed  to  withdraw 
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bis  ship  or  ships,  on  giving  the  secretary  a  written  notice        1856. 
to  that  effect. 


Hdgheb 
"21.  That  the  committee,  unless   they  receive   ten  »• 

days'  notice  to  the  contrary,  shall  renew  each  policy  on 

its  expiration,  except  in  cases  where  it  may  be  deemed 

expedient  not  to  renew  the  same,  when  the  committee 

shall  cause  a  similar  notice  to  be  given  to  the  owner. 

''22.  That  the  committee  shall  have  full  power  to 
settle  all  claims  on  policies,  and  contingent  expences, 
and  also  to  call  general  meetings  of  the  association, 
which  shall  have  authority  to  make,  repeal,  or  alter,  or 
amead,  these  or  any  subsequent  rules  or  regulations  for 
the  government  of  the  association  ;  and  the  decision  of 
the  majority  at  such  meetings  shall  be  binding  and  con- 
chisive  on  all  the  members,  provided  it  does  not  affect 
ships  having  actually  commenced  a  voyage  or  being 
under  charter:  in  either  of  those  cases,  such  vessels  to 
be  exempt  from  the  operation  of  any  alteration  until 
the  completion  of  the  voyage  or  expiration  of  the  charter. 
At  all  general  meetings,  members  shall  be  entitled  to 
one  vote  for  each  ship  entered,  and  may  vote  by  proxy, 
SQch  proxy  being  a  member.  • 

^  23.  That  all  letters  and  notices  be  sent  through  the 
post-oflSce. 

"  24.  That  every  member  wishing  to  propose  any  alter- 
ation in  the  rules  at  an  annual  general  meeting,  shall 
give  notice  thereof  to  the  secretary  on  or  before  15th  of 
January  preceding  the  said  meeting ;  and  every  member 
shall  have  a  copy  of  such  proposition  given  him  with 
the  notice  of  the  meeting." 

The  declaration  then  averred,  that  the  plaintiff, 
during  the  risk  thereinafter  mentioned,  and  until  and  at 
Ae  time  of  the  loss  thereinafter  mentioned,  was  interested 
in  the  said  ship  to  the  value  in  the  said  policy  mentioned ; 
that,  before  the  making  of  the  said  policy,  to  wit,  on  the 


108 


IN    THE   COMMON    PLEAS, 


1856. 

Hughes 

9. 
TiNDALL. 


Fifth  piM,— 

non-compU* 
aoce  with  the 
16th  nile. 


9th  of  January,  1850^  the  said  ship  departed  and  set  sail 
and,  at  the  time  of  the  making  of  the  said  policy,  was  pro 
ceeding  from  the  port  of  Cardiff,  in  Wales,  on  a  voyage  U 
Panama,  with  a  cargo  of  coals,  and  that  the  said  voyage  wa 
one  protected  and  not  prohibited  or  excepted  by  the  sail 
policy  and  regulations,  and  the  said  employment  of  th< 
said  ship  was  one  not  prohibited  or  excepted  by  the  8ai< 
policy  and  regulations;  that  the  said  ship,  whilst  8h< 
was  attemping  to  prosecute  her  said  voyage,  and  whils 
she  was  so  employed  as  aforesaid,  and  under  circum 
stances  not  excepted  by  the  said  regulations,  after  th< 
meridian  of  the  20th  of  March,  1850,  and  before  tlu 
meridian  of  the  20th  of  March,  1851,  to  wit,  on  the 
1st  of  July,  1850,  was,  by  perils  and  dangers  of  the  seas 
wholly  lost,  and  never  did  arrive  at  Panama  aforesaid : 
that  the  said  ship  was  not  insured  when  employed  in 
any  unlawful  trade,  with  the  knowledge  or  consent  ol 
the  assured,  nor  when  employed  in  the  fisheries  tc 
Greenland  or  Davis's  Straits,  or  in  the  Hudson's  Baj 
trade,  or  when  or  after  loading  or  unloading  on  an} 
main-shore  or  beach;  and  that  the  plaintiff  did  all 
things  on  his  part  necessary  to  entitle  him  to  have  the 
said  insured  sum  of  lOOOL  paid  to  him  according  to  the 
terms  of  the  said  policy,  and  the  said  promise  of  the 
defendant,  and  that  the  same  had  not  been  paid. 

The  fifth  plea  stated,  that,  before  and  at  and  aftei 
the  time  of  the  making  of  the  said  promise,  the  said  shi[ 
was  mortgaged  and  assigned  by  the  plaintiff  to  diven 
persons  respectively  for  divers  debts  due  firom  the 
plaintiff  to  such  persons  respectively ;  and  that,  at  tbi 
time  of  the  making  of  the  said  policy,  and  thence  con- 
tinually  up  to  and  at  and  after  the  said  loss  and  damage 
in  the  said  first  count  mentioned,  the  plaintiff  was  i 
member  of  the  said  association  in  the  dedaration  men- 
tioned, and  the  owner  of  the  said  ship  or  vessel  subject 
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to  such    mortgages    and   assignments;    and    that   the        1856. 
did  not,  nor  did  any  person,  previously  to  the       ii^jjj^i^ 


happeninir  of  the  loss  or  damacre  in   the   declaration      _   ^' 

TiNDALL. 

mentioned,  or  at  any  time,  deliver  to  the  secretary  of 
the  said  association,  or  to  the  said  association,  or  to  any 
person,  any  undertaking  in  writing,  or  otherwise,  of  any 
of  the  said  persons,  so  being  such  assignees  and  mort-  . 
gagees,  or  any  undertaking  whatever  of  any  person 
whatever,  to  pay  all  sums  of  money  which  might  there- 
after become  due  from  the  plaintiff  in  respect  of  the 
said  ship,  or  to  pay  any  sum  of  money  to  become  due  in 
respect  of  such  ship,  or  to  make  any  payment  whatever. 

And  for  a  second  replication  to  the  defendant's  fifth  Second  repli- 
plea,  the  plaintiff  said,  that,  after  the  making  the  said  fifth  plea, 
mortgages  and  assignments,  and  previously  to  the  hap* 
pening  of  the  said  loss  or  damage,  the  defendant,  he  then 
thence  hitherto  and  still  being  the  secretary  of  the  said 
association,  had  notice  of  the  said  mortgages  and  assign- 
ments, and  afterwards,  before  the  happening  of  the  said 
loss  or  damage  (without  requiring  any  such  undertaking 
as  in  the  fifth  plea  mentioned),  from  time  to  time 
demanded  of  and  received  from  the  said  mortgagees 
and  assignees,  as  such  mortgagees  and  assignees,  all  the 
sums  of  money  which  thereafter  became  due  from  the 
plaintiff  in  respect  of  the  said  ship,  and  the  contributions 
and  demands  for  which  the  plaintiff  as  such  member  of 
the  said  association  thereafter  became  and  was  liable ; 
and  that  the  plaintiff  now  sues  as  trustee  on  the  behalf 
and  for  the  benefit  of  the  said  mortgagees  or  assignees, 
and  not  otherwise. 

The  defendant  demurred  to  the  second  replication  to  Demurrer 
the  fifth  plea;  the  ground  of  demurrer  stated  in  the 
n^argin  being,  "  that  the  demand  and  receipt  by  the 
defendant  of  the  sums  of  money  mentioned  in  the  repli- 
cation demurred  to,  make  no  answer  to  the  defence  set 
np  by  the  fifth  ploa/'     Joinder. 
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1856. 


MopT*        rp 


R0DOER8  V.  Parreil 


The  u  G.  9,      -^  mS  was  an  action  for  an  irregular  and  excessive 
the  tenant  to         The  first  count  of  the  declaration  stated,  that  the 


recover  m  an 


action  for  any  plaintiff  was  tenant  to  the  defendant  of  certain  land, 
dl^S^J^^'a  and  ^c  defendant  seized  and  took  and  distrained  certain 
distr^  where  growifw  wheat  of  the  plaintiff,  then  being  on  the  said 
ie  proved.  land,  for  rent  then  alleged  to  be  due  and  m  arrear  to 
dedarafincase  ^^^y  the  defendant,  firom  the  plaintiff,  in  respect  of  the 
dirtJJ^Ti^"  said  land,  and  afterwards  caused  the  said  wheat  to  be 
inginone         cut,  cured,  and  carried  away,  and  kept  and  detained 

count  that  the  ,  _,  /•         1  •  1 

defendant,  froDi  the  plaintiff,  as  a  distress  for  the  said  arrean^ 
SdilS^rtain  although,  at  the  time  of  the  making  of  the  said  distreas, 
growing  wheat  hqJ  ^f  ^hg  cutting,  curing,  and  carrying  away  and  detiun- 
rent,  and  hav-  ing  of  the  said  wheat,  a  small  part  only  of  the  said 
same^o^be  cut  alleged  arrears  was  in  fact  due,  and  a  small  part,  to  wit, 
and  carried         ^^  j^^jf  ^f  ^j^^  g^^j  j  wheat  would  have  been  sufficient  ai 

away,  instead 

of  impounding,  a  distress  for  so  much  of  the  said  arrears  as  was  in  &c[ 
andsellinff  the  due,  and  for  the  costs,  charges,  and  expenses  of  the  said 
Shw  Jotwm  distress,  and  of  the  cutting,  curing,  and  carrying  away 
to  carry  the       ^f  ^{jg  gaid  wheat,  and  of  the  appraisement  and  sale 


same  away  and 

convert  the  thereof,  and  for  all  moneys  which  the  defendant  wae 

own^uie,  ^^  entitled  to  levy  by  the  said  distress ;  whereby  the  de- 

'uSti^was  fendant  took  and  kept  from  the  plaintiff  an  excessive 

injured,  and  distress  for  SO  much  of  the  said  alleged  arrears  as  was 

was  deprived  of 

the  surplus.       in  fact  due,  and  the  plaintiff  was  wrongfully  deprived 
also  a^coimt*     ^^  ^  great  portion  of  the  said  wheat. 

in  trover. 

The  evidence  was,  that  the  defendant  seised  the  plaintiff's  growing  wheat  as  a  distress  for 
rent,  and  sold  it  (for  its  full  value)  on  the  premises  in  a  growing  state, — that  the  purchaser 
cut  the  wheat,  and  carried  it  away,— and  that  the  surplus  of  the  proceeds  of  the  sale,  after 
satisfying  the  rent,  was  paid  over  to  the  plaintiff.  The  jury  found  that  the  plaintiff  sustained 
no  damage  by  the  transaction : — 

Held,  that,  upon  these  facts,  and  upon  this  fiuding,  the  plaintiff  was  not  entitled  to  recover 
even  nominal  damages  upon  either  count 

Proudlove  v.  Twmdow,  I  C.  &  M.  326,  observed  upon. 
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The  second  couDt  stated,  that,  for  divers  years  before        J  856. 
and  at  the  time  of  the  committing  of  the  grievances      rodgerb 
ihereinafler  mentioned,  the  plaintiff  occupied,  held,  and  »• 

enjoyed  certain  land  as  tenant  thereof  to  the  defendant 
at  a  rack-rent,  the  said  land  being  land  situate  at  Morton,  Second  count, 
mentioned  in  The  Black  Sluice  Drainage  Act,  1765(a),  Sl1lS*-^J!2. 
and  made  liable  to  the  tax  of  9(£  an  acre  per  annum  by 
virtue  of  that  act,  and  to  the  additional  tax  of  9<L  an 
acre  per  annum  by  virtue  of  The  Black  Sluice  Drainage 
Act,  1770(^),  and  liable  to  the  additional  tax  of  2$.  6d. 
an  acre  per  annum  by  virtue  of  The  Black  Sluice  Drain- 
age Act,  1846(c),  during  the  period  for  which  by  that 
act  such  liability  was  imposed,  and  liable  to  the  tax  of 
2i.  3d!,  an  acre  per  annum  by  virtue  of  The  Black  Sluice 
Drainage  Act,  1849  [d)y  during  the  period  for  which  by 
that  act  such  liability  was  imposed,  and  liable  to  the  tax 
of  4J(/,  per  acre  per  annum  by  virtue  of  the  last-men- 
tioned act,  the  said  land  being  land  comprised  within 
the  district  called  in  the  last-mentioned  act  the  eighteen- 
penny  district,  and  being  other  than  and  distinct  from 
the  lands  in   Bourn  and  Dike  mentioned  in  the  last- 
mentioned  act:  that,  while  the  plaintiff  was  such  tenant 
«8  aforesaid  to  the  defendant,  divers  moneys  on  account 
of  the  said  taxes  became  and  were  by  virtue  of  each  of 
the  said  acts  respectively  due  and  payable  by  the  plaintiff 
^  such  tenant  and  occupier,  for  the  land  whereof  the 
plaintiff  was  such  tenant  and  occupier,  and  were  by  the 
plaintiff  as  such  tenant  and  occupier  paid,  which  moneys, 
the  plaintiff  not  having  previously  deducted  from   the 
rent  payable  by  him  to  the  defendant  for  the  said  land, 
he  the  plaintiff  was,  by  virtue  of  the  said  acts,  entitled 
to  deduct  and  desirous  of  deducting  from  the  arrears  of 
rent  for  which  the  defendant  distrained  as  thereinafter 
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1856.        mentioned, — of  all  which  the  defendant,  at  the  timi 

j^jjj^gjjg      the  committing  of  the  said  grievances  had  notice: 

»•  that  the  defendant,  intending   to  injure   the   plaim 

wrongfully  and  maliciously  seized,  took,  and  distraii 

certain    cut   timothy-grass  and  growing  wheat    of 

plaintiff,  then  being  on  the  said  land,  for  the  full  amoi 

of  the  rent  then  in  arrear  from  the  plaintiff  to 

defendant  for  the  said  land,  and  refused  to  allow 

moneys  so  by  the  plaintiff  paid  as  aforesaid  to  be  ded 

ted  from  the  said  rent,  and  caused  the  same  wheat  to 

cut,  cured,  and  carried  away,  and  kept  and  detail 

from  the  plaintiff  as  a  distress  for  the  whole  of  the  s 

arrears,  and  the  costs  and  expenses  of  the  said  distn 

without  deducting  or  allowing  from  or  out  of  the  & 

rent  the  said  moneys  so  by  the  plaintiff  paid  as  aforess 

or  any  part  thereof,  though  a  small  part  of  the  said  whc 

to  wit,  one  half  thereof,  would  have  been  sufficient  a 

distress  for  the  arrears  of  rent,  and  for  the  costs  a 

expenses  of  the  said  distress,  and  the  costs  and  chai^ 

of  cutting,  curing,  and  carrying  away  the  said  whe 

and  appraising  and  selling  the  same,  and  for  all  moD( 

which  the  defendant  was  entitled  to  levy  by  the  a 

distress,  if  the  moneys  so  by  the  plaintiff  paid  as  afo: 

said  had  been  deducted  as  aforesaid;  whereby  the  defi 

dant  took  an  excessive  distress,  and  whereby  the  pTaia 

was  deprived  of  his  right  and  opportunity  of  deducti 

the  said  moneys  under  the  said  statutes,  and  was  liki 

to  lose  the  same,  and  was  unjustly  deprived  of  a  gn 

portion  of  the  said  wheat. 

Third  count.         The  third  count  stated  that  the  defendant  seized,  toe 

care  of  iu?   "^  ®"^  distrained,  on  certain  land  which  the  plaintiff  held 

crops.  tenant  to  the  defendant,  certain  cut  timothy -grass  of  t 

•        plaintiff,  as  a  distress  for  certain  arrears  of  rent  th 

alleged  by  the  defendant  to  be  due  to  him  for  the  » 

land;  and  that  the  defendant,  having  so  distrained  t 

said  cut  timothy-grass,  took  such  bad  care  of  the  san 
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ind  carelessly  left  the  same  exposed  to  the  open  air  and        1856. 
rain  for  so  long  a  time  while  it  was  in  the  defendant's  ""^^ 
possesrion  as  such  distress,  that,  by  reason  thereof,  the  " 

Parker. 

same  was  spoiled. 

The  fourth  count  stated  that  the  defendant,  having  Fourth  count, 
dirtmined  certain  growing  wheat  of  the  plaintiff  as  a  i^gJippP^g"^^. 
distress  for  certain  arrears  of  rent  then  alleged  to  be  due  <>»■  «ei"ng 

#_  .     .  wheat. 

ntrni  the  plaintiff  to  the  defendant  for  certain  land  on 
which  the  said  wheat  was  growing,  and  held  by  the 
plaintiff  of  the  defendant,  and  having  caused  the  said 
wheat  to  be  cut,  cured,  and  carried  away,  he,  the 
defendant,  instead  of  impounding,  appraising,  or  selling 
the  said  wheat  when  cut,  in  satisfaction  of  the  said 
^^frcars,  wrongfully  suffered  and  permitted  and  caused 
ctttain  persons  to  convert  the  said  cut  wheat  to  their 
own  use  while  the  defendant  had  the  same  under  the 
said  distress,  whereby  the  same  was  wholly  lost  to  the 
plaintiff,  and  the  plaintiff  was  deprived  of  the  overplus 
rf  money  which  he  would  have  been  entitled  to  if  the 
*»d  wheat  had  been  sold  by  the  defendant  when  cut, 
Wider  the  said  distress. 

The  fifth  count  stated  that  the  defendant  wrongfully  Fifth  count. 
«8tened  and  kept  fastened  a  gate  of  the  plaintiff,  being 
^  gate  of  a  certain  field  of  the  plaintiff,  whereby  the 
plaintiff  was  prevented  from  driving  certain  cattle  of  the 
plaintiff  to  get  water;  by  reason  whereof  the  said  cattle, 
w  order  to  get  water,  broke  through  the  fences  of  the 
said  field,  and  damaged  the  same,  and  trespassed  on  and 
damaged  another  person's  land,  and  were  therefore 
distrained  damage  feasant,  whereby  the  plaintiff  was 
obliged  to  pay  2L  in  and  about'  procuring  them  to  be 
^leased. 

The  sixth  count  charged  the  defendant  with  having  Sixth^count. 
wrongfully  converted  to  his  own  use  the  plaintiff's  goods, 
^bat  is  to  say,  cut  timothy-grass,  and  cut  wheat,  straw, 
and  wheat  in  the  grain. 

1  2 
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I806.  And  the  plainiiflF  also  sued  the  defendant  for  money 

£^jj^j.^g      payable  by  the  defendant  to  the  plaintiff  for  money  paid 

»•  by  the  plaintiff  for  the  defendant  at  his  request,  and  for 

money  received  by  the  defendant  for  the  plaintiff^s  use; 

Money  counti.  and  the  plaintiff  claimed  under  the  count  for  money 

payable,  100/.  for  debt,  and  \0L  for  detention,  and  under 

the  previous  counts  of  the  declaration  100/. 

To  the  first  six  counts  the  defendant  pleaded  not  guilty 
"by  statute  11  G.  2,  c.  19,  s.  21,  a  public  act,"  and,  as 
to  the  residue  of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last 
Summer  Assizes  at  Lincoln.  It  appeared  that  the 
defendant  on  the  26lh  of  July,  1854,  seized  as  a  dbtress 
for  rent  certain  growing  wheat  of  the  plaintiff's  and  sold 
it  on  the  17th  of  August  on  the  premises  in  a  growing 
state,  and  that  the  purchaser  cut  and  carried  it  away, — 
the  surplus,  after  satisfying  the  rent,  being  handed  over 
to  the  plaintiff. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the 
sale  of  the  growing  crops  was  altogether  illegal,  and  not 
merely  irregular. 

The  learned  judge  told  the  jury,  that,  if  they  were 
of  opinion  that  the  plaintiff  had  sustained  no  actual 
damage  by  the  mode  of  dealing  with  the  distress,  the 
defendant  was  entitled  to  a  verdict. 

The  jury  found  that  the  plaintiff  had  not  sustained 
any  damage,  and  thereupon  the  learned  judge  directed 
a  verdict  to  be  entered  for  the  defendant. 

Mellovy  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds, — first,  that  the  learned 
judge  misdirected  the  jury  in  staling,  that,  if  they  were 
of  opinion  that  the  plaintiff  had  sustained  no  actual 
damage  by  the  mode  of  dealing  with  the  distress,  the 
defendant  was  entitled  to  a  verdict, — secondly,  that  the 
l)laintiff  was  ut    all   events   entitled    to    a    verdict   for 
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nominal  damages  on  the  fourth  and  sixth  counts.     He        1856. 
cited  Owen  v.  Leffk^  3  B.  &  Aid.  470,  and  Proudiove  v.      Rougem 
Twmkwy  1  C.  &  M.  326. 

Pakkkr. 

Uayes^  Serjt.y  in  Hilary  Term  last,  shewed  cause. 
The  11  G.  2,  c.  19,  s.  8,  impowered  the  landlonl  to 
"take  and  seize  all  sorts  of  corn  and  grass,  hops,  roots, 
fruits,  pulse,  or  other  product  whatsoever  which  shall 
^  growing  on  any  part  of  the  Estates  so  demised  or 
holden,  as  a  distress  for  arrears  of  rent,  and  the  same  to 
cut,  gather,  make,  cure,  carry,  and  lay  up,  when  ripe, 
in  the  bams  or  other  proper  place  on  the  premises  so 
demised  or  holden, — and,  in  case  there  shall  be  no 
Wn  or  proper  place  on  the  premises  so  demised  or 
nolden,  then  in  any  other  bam  or  proper  place  which 
such  lessor  or  landlord,  lessors  or  landlords,  shall  hire  or 
otherwise  procure  for  that  purpose,  and  as  near  as  may 
be  to  the  premises, — and  in  convenient  time  to  appraise, 
8ell,  or  otherwise  dispose  of  the  same  towards  satisfaction 
of  the  rent  for  which  such  distress  shall  have  been  taken, 
and  of  the  charges  of  such  distress,  appraisement,  and 
sale,  in  the  same  manner  as  other  goods  and  chattels 
niay  be  seized,  distrained,  and  disposed  of;  and  the 
appraisement  thereof  to  be  taken  when  cut,  gathered, 
cured,  and  made,  and  not  before."  And  s.  19  enacted, 
that,  "where  any  distress  shall  be  made  for  any  kind 
of  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the  party  or  parties  distrain- 

• 

'"g.  or  by  his,  her,  or  their  agents,  the  distress  itself 
shall  not  therefore  be  deemed  to  be  unlawful,  nor  the 
P^rty  or  parties  making  it  be  deemed  a  trespasser  or 
^•^passers  ab  initio ;  but  the  party  or  parties  aggrieved 
hy  such  unlawful  act  or  irregularity  shall  or  may  recover 
full  satisfaction  for  the  special  damage  he,  she,  or  they 
shall  have  sustained  thereby,  and  no  morcy  in  an  action 
of  trespass  or  on  the  case  at  the  election  of  the  plaintiff 
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1856.        or  plaintiffs."    Not  long  after  the  passing  of  that  statute, 
jj^^jjj^g      it  was  held,  in   Wallace  v.  King,  2  H.  Blac.   IS,  that 
v-  trover  will  not  lie  for  goods  irregularly  sold  under  a 

distress,  **  not  being  a  remedy  which  could  be  pursued 
As  to  the  since  the  statute  of  11  G.  2,  c.  19,  as  it  tended  to  place 
the  landlord  in  the  same  situation  as  before  the  passing 
of  the  act,  by  considering  him  as  a  trespasser  ab  initia" 
In  that  case,  the  sale  took  place  before  the  expiration  ol 
the  five  days.  [Jermsy  C.  J.  That  would  not  be  the 
subject  of  an  action  of  trover].  That  case,  which  has 
always  been  considered  an  authority,  is  not  to  be  dis< 
tinguishcd  from  the  present:  in  each,  the  distress  wae 
lawful  in  its  inception.  The  same  point  was  determined 
in  Avenell  v.  Croher,  M.  &  M.  173,  where  Lord  Ten- 
terden  says, — "  The  count  in  trover  cannot  be  main- 
tained; for,  the  landlord  had  a  right  to  distrain,  and 
the  tenant  has  no  cause  of  complaint,  unless  for  some 
irreguferities  in  the  distress."  In  Whitworih  ▼.  Smith 
1  M.  &  Rob.  193,  on  Wallace  v.  King  being  cited,  it  wai 
contended,  on  the  part  of  the  plaintiff,  that  *•  Wallace  t. 
King  merely  decided,  that,  since  the  statute,  trover  would 
not  lie  for  an  irregular  distress.  The  19  th  section  ol 
the  statute  11  G.  2  solely  applies  to  irregularities  ii 
distraining,  and  does  not  affect  the  case  of  an  excesOTC 
distress :  the  statute  applies  in  terms  only  to  cases  when 
^  rent  is  justly  due ;'  here,  the  rent  distrained  for  wac 
not  due,  the  rent  in  arrear  being  only  %L  8«.,  while  the 
value  of  the  goods  seized  was  219/."  But  Lord  Ten* 
terden  said  :  ^^  In  the  absence  of  any  express  authority 
I  think  trover  does  not  lie  for  the  goods,  there  having 
been  some  rent  due  when  the  distress  was  made,  thougt 
the  distress  was  excessive.  A  distinction  is  attemptec 
to  be  drawn  between  this  case  and  Wallace  v.  King,  oi 
the  ground  that  there  the  whole  of  the  rent  distrainee 
for  was  actually  due.  There  certainly  is  that  distinc 
tion,  but  I  think  the  words  of  the  statute  11  G.  2  an 


Parker. 
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satisfied,  if  any  rent  is  due  at  the  time  of  the  seizure."         i8o6. 

The  language  of  the   statute  is  equally   applicable   to  ""^ 

trover  as  to  trespass.     Oioen  v.  Legh,  3  B.  &  Aid.  470,       ^  ». 

decides  that  the  selliog  the  distress  is  no  conversion ; 

and  that   is   the    only    act   the    landlord    is    charged 

with  doing  in  this  case.     And  Proudlove  v.  Twemhwy 

1 C.  &  M.  326,  can  hardly  be  considered  an  authority 

sufficient  to  contravene  the  cases  above  cited.     There 

were  several  counts  for  irregularities  in  the  distress,  and 

a  count  in  trover.    It  was  proved  that  the  defendant  had 

seized  the  goods  of  the  plaintiff,  and  also  the  growing 

crops,  under  a  distress  for  120/.  rent,  and  had  sold  the 

crops  before  they  were   cut,  and  that  the  same  were 

tfterwards  cut  and  taken  away  by  the  purchaser.     The 

plaintiff  having  obtained  a  verdict  for  1^.  damages  on 

the  counts  for  the  irregular  distress,  and  for  97/.,  the 

value  of  the  crops,   on  the  count  in  trover.     Upon  a 

motion  to  reduce  the  damages  on  the  last  count.  Lord 

•I^yndhurst  said:    "I  am  of  opinion  that  this   case   is 

Within  the  statute :  the  distress  was  originally  lawful^  but 

^he  sale  was  unlawful  and  irregular.     By  the  express 

^©rms  of  the  act,  the  party  injured  by  an  unlawful  act 

Committed  after  a  lawful  distress,  is  only  to  recover  the 

'^'^lount  of  the  damage  he  has  actually  sustained.     The 

^teat  sold  for  more  than  its  full  value;  and,  as  more 

^*^an  the  amount  was  due  for  rent,  the  damages  ought 

^^  be  merely  nominal."     The  court  were  not  asked  to 

^^ter  the  verdict  for  the  defendant  upon  the  count  in 

^^over.     Then,  as  to  the  fourth  count,  the  complaint  is.   As  to  the 

^l^at  the  wheat  was  prematurely  sold  while  growing.    No 

^oubt,  the  sale  and  subsequent  dealing  with  the  wheat 

'^as  in  this  respect   irregular:  but  it  sold  for  its  full 

'^alue ;  and,  besides,  the  plaintiff  was  an  assenting  party, 

*^ceiving  the  surplus,  and  giving  the  bailiff  a  receipt  for 

^t.    In  effect,  the  fourth  count  is  nothing  more  than  a 

special  count  in  trover. 
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1856.  Mellor  and  Beasley,  in  support  of  the  rule.      Wallaa 

RooGERB      V*  Kingy  2  H.  Bl,  1 3,  was  the  case  of  an  irregular  mode 

Parker.      ^^  doing  a  lawful  act     All  that  was  decided  in  Avenel 

V.  Crokery  M.  &  M.  173,  was,  that,  for  a  mere  irregu- 

iiVrover  ""^""^  '^^^^^^  ^^^^^''  ^^'^  ^^^  '^^'  '^"^  ^^®^  ^*^®  plaintiff  shall 
recover  only  special  damages  resulting  from  the  irregu- 
larity. The  same  observation  applies  to  Whitworih  v. 
Smithy  1  M.  &  Rob.  193:  that  which  was  complained  of 
was,  merely  an  irregularity  in  the  mode  of  doing  a 
lawful  act  Here,  however,  the  complaint  is,  that  the 
act  done  by  the  defendant  was  altogether  unlawful:  a 
landlord  has  no  right  by  law  to  sell  growing  crops  until 
they  are  appraised,  nor  to  appraise  them  till  they  arc 
"cut,  gathered,  cured,  and  made:"  11  G.  2,  c.  19,  s.  8. 
[Cresswelly  J.  S.uppose  after  the  sale,  and  before  the 
crops  were  carried,  the  tenant  had  tendered  the  amount 
of  rent  and  expenses  to  the  landlord,  and  he  had  taken 
it,  and  nothing  more  were  done, — would  the  tenant 
have  had  a  right  of  action?]  For  nominal  damages,  it 
is  submitted,  he  would.  [Cresstbelly  J.  What  would  be 
the  form  of  action  ?]  Trespass,  for  doing  an  act  which 
the  landlord  had  no  right  to  do.  [Cresstoelly  J.  Before 
the  statute  11  G.  2,  c.  19,  there  was  no  power  to  sqll 
the  distress.  A  special  power  is  given  by  that  statute. 
Suppose  goods  seized,  and  sold  before  the  landlord  hat 
authority  to  sell, — is  title  conveyed  to  the  purchaser? 
Or,  does  that  give  the  tenant  a  right  of  action  ?]  In  the 
case  of  goods,  the  landlord  has  a  right  to  sell  at  the  ex- 
piration of  five  days :  but  he  has  no  right  to  sell  growing 
crops  at  all.  [Jervisy  C.  J.  What  would  you  plead  in 
trover,  to  raise  this  point, — to  cut  the  plaintiff  down  to 
nominal  damages  ?]  There  is  no  good  reason  why  the 
plaintiff  should  not  be  entitled  to  substantial  damagea 
[JerviSy  C.  J.  He  must  be  entitled  to  the  whole 
damages,  or  to  none.]  In  Winterbadme  v.  Morgan^ 
1 1  East,  395,  where  one  who  entered  under  a  warrant 
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of  distress  for  rent  in  arrear,  continued  in  possession  of       1856. 

the  goods  upon  the  premises  for  fifteen  days,  during  the      Rodgers 
last  four  of  which  he  was  removing  the  goods,  which  "• 

were  afterwards  sold  under  the  distress, — it  was  held, 
tbat,  at  any  rate  he  was  liable  in  trespass  quare  clausum 
fregit  for  continuing  on  the  premises,  and  disturbing  the 
plaintiff  in  the  possession  of  his  house,  after  the  time 
allowed  by  law.  Praudlove  v.  Twemlow,  1  C.  &  M.  326, 
is  precisely  in  point.  ^Williams,  J.  Nobody  ever 
suggested  there  that  there  was  not  a  case  for  nominal 
damages.]  Then,  the  fourth  count  states  that  the  de-  As  to  the 
fendant,  having  distrained  certain  growing  wheat  of  the 
plaintiff  as  a  distress  for  rent,  and  having  caused  the  said 
wheat  to  be  cut,  cured,  and  carried  away,  the  defend- 
ant, instead  of  impounding,  appraising,  or  selling  the 
said  wheat  when  cut,  wrongfully  permitted  and  caused 
certain  persons  to  convert  the  said  cut  wheat  to  their 
own  use,  whereby  the  same  was  lost  to  the  plaintiff, 
and  the  plaintiff  was  deprived  of  the  overplus  of  money 
which  he  would  have  been  entitled  to  if  the  said  wheat 
been  sold  by  the  defendant  when  cut,  under  the 

id  distress.  The  "  overplus"  means,  the  overplus  after 
all  things  done  which  should  lawfully  have  been  done. 
In  the  case  of  an  escape  and  rc-captnre,  or  where  the 
sheriflP  has  delayed  the  execution  of  process,  even  though 
no  actual  damage  has  resulted  to  the  execution -creditor, 
he  is  still  entitled  to  nominal  damages:  Clifton  v. 
Hooper,  6  Q.  B.  468.  Here,  however,  the  tenant  was 
entitled  up  to  the  last  moment  to  the  opportunity  of 
tendering  the  rent.  [Jervis,  C.  J.  No  such  damages 
*fe  stated  in  the  count.  Hayes,  Serjt.  Messing  v. 
^mhle,  2  Campb.  115,  shews  that  the  tenant  is  con- 
nned  to  the  damages  which  he  specifically  states  in  his 
eount.  It  was  there  held,  that  the  true  construction  of 
the  provision  inr  the  11  G.  2,  c.  19,  s.  19,  that  the  party 
n)ay  recover  a  compensation  for  the  S|)ecial  daninge  he 
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1856.  sustains  by  an  irregular  distress  **  in  an  action  of  trespass 
RoDGERs  ^^  ^^  ^^®  case,"  is,  that  he  must  bring  trespass,  if  the 
irregularity  be  in  the  nature  of  an  act  of  trespass,  and 
case  if  it  be  in  itself  the  subject-matter  of  an  action  on 
the  case.  Lord  Ellcnborough  said:  ''The  statute  pro- 
vides that  the  party  aggrieved  by  the  irregularity  of  the 
distress  shall  recover  satisfaction  for  the  special  damage 
he  has  sustained;  but  it  provides  that  the  distrainor 
shall  not,  by  reason  of  any  irregularity,  be  deemed  a 
trespasser  for  such  part  of  the  conduct  of  the  distress  as 
is  perfectly  regular.  It  does  not  say  that  he  shall  be  a 
trespasser  for  the  irregularity,  whether  that  consist  in 
an  act  or  omission,  in  non-feazance  or  in  mal-feazance. 
The  statute  docs  not  attempt  to  confound  legal  dis- 
tinctions; but  allows  the  injury  done  to  the  tenant  to 
be  a  trespass  or  tort  according  to  the  nature  of  the 
irregularity,  and  gives  the  remedy  of  trespass  or  case 
according  to  the  cause  of  action.  Here,  the  distress 
was  conducted  with  perfect  regularity,  except  that  the 
defendant  omitted  to  have  the  goods  appraised  before 
they  were  sold.  This  omission  was  not  a  trespass,  and 
the  action  is  misconceived.  The  provisions  and  the 
object  of  11  G.  2  would  be  entirely  defeated,  if  this 
mode  of  proceeding  were  permitted.  The  legislature 
intended  that  the  landlord  should  be  specifically  in- 
formed of  the  irregularity  of  which  the  tenant  com- 
plains; but,  when  the  declaration  states  that  the 
defendant  with  force  and  arms  broke  and  entered  the 
plaintiff's  house,  how  can  he  know  that  the  real  com- 
plaint against  him  is,  that  he  sold  the  goods  before  they 
were  appraised  ?  Even  in  trespass  [case]  for  an  irregular 
distress,  it  might  be  well  if  the  plaintiff  were  to  declare 
specially,  and  take  up  the  grievance  where  his  cause  of 
action  commences.  But  I  am  quite  clear  that  the 
present  action  cannot  be  maintained."]  That  was  an 
action  of  trespass,  which  presents  the  same  distinction 
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between  an  act  in  itself  unlawful  and  a  mere  irregu-        1856. 

laritj. 


RODGERS 

Cvr.  adv,  vult  ^  «'• 

Parker. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 

court : — 

The  question  upon  which  the  court  took  time  to 
consider  in  this  case  arises  upon  the  fourth  and  sixth 
counts  of  the  declaration. 

The  fourth  count  states  that  the  defendant,  having 
distrained  certain  growing  wheat  as  a  distress  for  rent, 
and  having  caused  the  same  to  be  cut  and  carried  away, 
instead  of  impounding,  appraising,  and  selling  the  same, 
suffered  other  persons  to  carry  the  same  away  and  convert 
the  same  to  their  own  use ;  whereby  the  plaintiff  was 
injiire<l,  and  was  deprived  of  the  surplus.  The  sixth 
count  was  in  trover. 

It  was  proved  at  the  trial  that  the  defendant  seized  the 
plaintiflTs  growing  wheat  as  a  distress  for  rent,  and  sold 
it  on  the  premises  in  a  growing  state  ;  that  the  purchaser 
cut  the  wheat,  and  carried  it  away ;  and  that  the  surplus 
of  the  proceeds  of  the  sale,  after  satisfying  the  rent,  was 
paid  over  to  the  plaintiff. 

The  jury  found  that  the  plaintiff  sustained  no  damage 
by  this  transaction ;  and  my  Brother  Coleridge  directed 
a  verdict  to  be  entered  for  the  defendant. 

Upon  these  facts,  and  upon  this  finding,  the  plaintiff 
contends  that  he  is  entitled  at  all  events  to  nominal 
damages. 

And,  6rst,  with  regard  to  the  count  in  trover,  it  is  said  As  to  the  sixth 
that  the  landlord  is  bound,  under  the  statute  11  G.  2,  ^°"°** 
c.  19,  s.  8,  after  distress  made,  to  cut  the  corn,  and  to 
impound  and  appraise  it  before  sale;  and  that,  inasmuch 
as  the  corn  was  sold  in  this  case  when  standing,  the  dis- 
tress was  void,  and  trover  lies  for  the  value  of  the  thing 
taken.      Oioen  v.  Leghy  3  B.  &  Aid.  470,  and  Proudlove 
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1856. 


R0DGER8 

V. 

Park  KB. 


Fourth  count. 


V.  Ttcemlow,  1  C.  &  M.  326,  are  cited  as  authorities  for 
this  proposition:  but,  when  examined,  they  do  not 
support  it  In  Owen  v.  />yA,  the  plaintiff  had  recovered 
damages  for  the  sale  of  growing  crops  distrained  for  rent, 
in  a  green  state,  before  appraisement ;  and,  as  the  sale 
was  void,  it  was  decided  that  the  plaintiff  had  sustained 
no  damage,  and  could  not  therefore  recover.  It  was  not 
held  that  the  distress  was  void,  but  the  sale  merely ;  Ab* 
bott,  C.  J.,  saying,—"  The  sale  being  altogether  void,  the 
plaintiff  sustained  no  legal  damage  from  it,  and  has  there- 
fore no  ground  of  action  in  respect  of  it."  Indeed,  in 
Proudlove  v.  Twemlow,  it  was  holden  that  the  distress  was 
originally  lawful:  but  that  the  sale  was  unlawful  and 
irregular.  It  is  true  that  the  court  ordered  the  verdict 
to  be  entered  for  the  plaintiff  for  nominal  damages  upon 
the  count  in  trover,  in  that  case:  but  the  form  of  the 
rule  compelled  them  to  do  so.  The  plaintiff  had 
recovered  substantial  damages  upon  the  count  in  trover ; 
and  the  only  rule  was,  to  reduce  those  damages  to  Is, 
The  court  could  only  make  the  rule  absolute ;  though  the 
grounds  of  their  decision  shew  that  the  defendant  should 
have  had  a  verdict  upon  the  count  in  trover ;  for,  as  the 
plaintiff  can  only  recover  in  that  form  of  action,  if  there 
be  a  property  in  him,  and  also  a  right  of  possession,  as 
well  as  a  conversion  of  the  goods  by  the  defendant,  the 
distress,  being  lawful,  binds  the  property,  and  takes  the 
possession  out  of  the  plaintiff,  though  the  subsequent 
unlawful  sale,  if  acted  upon,  may  be  a  conversion  of 
the  goods,  and  prevents  the  plaintiff  from  recovering, 
because  the  subsequent  irregularity  does  not  make  the 
landlord  a  trespasser  ab  initio.  We  think,  therefore,  that 
the  plaintiff  is  not  entitled  to  nominal  damages  upon 
the  count  in  trover:  see  Wallace  v.  KiTiffj  2  H.  BL  13, 
Avenell  v.  CrokeVy  M.  &  M.  173. 

With  respect  to  the  fourth  count,  it  is  admitted  that 
the   sale   and    subsequent    dealing  with  the   corn   was 
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irregular:  but  it  is  said  that  no  action  will  lie,  because        1856. 
the  corn  sold  for  its  full  value,  and  the  plaintiff  sustained      Rodgers 
no  injury. 

This  depends  upon  the  proper  construction  to  be  put 
upon  the  19th  section  of  the  11  G.  2,  c.  19.  If  it 
means  that  the  plaintiff  can  only  recover  where  actual 
damage  is  proved,  the  defendant  is  right :  if  it  means  that 
the  plaintiff  may  always  recover  nominal  damages  for  an 
irregularity,  and  also  substantial  damages  where  the  case 
warrants  it,  the  plaintiff  is  right  We  think  the  former 
is  the  correct  construction.  A  subsequent  irregularity 
is  not  to  make  the  distrainor  a  trespasser  ab  initio.  For 
the  original  taking  there  is  to  be  no  action :  the  dis- 
trainor is  to  be  considered  as  being  in  possession  of  the 
goods,  notwithstanding  a  subsequent  irregularity.  But 
it  may  be  said  that  he  holds  the  goods  with  a  special 
authority  to  deal  with  them  in  a  particular  way,  and  that 
he  may  be  liable  in  case  for  abusing  that  authority,  with- 
out treating  him  as  a  trespasser  ab  initio.  This  is  true : 
hut  the  act  provides  for  that  case,  and  says  that  the 
tenant  shall  recover  for  an  irregularity  full  satisfaction 
for  the  damage,  and  no  more.  From  these  words,  we 
Aink,  that,  where  there  is  no  special  damage,  there  can 
be  no  satisfaction. 

This  appears  to  us  to  be  the  true  construction  of  the 
statute:  and,  although  we  do  not  find  that  it  has  been 
80  construed  before,  we  are  not  aware  of  any  authorities 
which  are  opposed  to  this  construction. 

In  Avenell  v.  Croker,  M.  &  M.  173,  Lord  Tenterden 
^id  that  the  plaintiff  imder  such  circumstances  would 
"C  entitled  to  nominal  damages;  and  in  Proudlove  v. 
'^^Ofmlowj  I  C.  &  M.  326,  the  damages  were  reduced  to 
^'•:  but,  in  the  former  case,  the  jury  found  for  the  de- 
"^ndanis,  and  subsequently  a  stet  processus  was  entered; 
*^d,  ill  the  latter,  the  court  were  obliged  by  the  form  of 
^*^e  rule  to  decide  as  they  did.     The  decision  in  Biggins 
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ROOGKRS 

r. 
Parker. 


V.  Goode,  2  C.  &  J.  364,  proceeds  upon  the  construction 
of  the  statute  which  we  now  adopt 

There  is  no  doubt,  however,  that  the  practice  of  the 
profession  has  been,  under  such  circumstances^  to  take 
a  verdict  for  nominal  damages:  but  that  possibly  is, 
because  the  point  has  not  been  raised. 

It  was  further  urged,  in  support  of  the  ruling  of  the 
learned  judge,  that  the  fourth  count  was  not  proved : 
but  we  do  not  proceed  upon  that  ground;  because  we 
think  that  the  count  was  substantially  proved,  and  that 
any  variance  which  may  exist,  might  have  been  cured  by 
amendment  at  the  trial. 

For  the  reasons  stated,  we  think  the  rule  ought  to  be 
discharged. 

Rule  discharged. 


April  29. 

No  action  lies 
against  a  man 
for  a  statement 
made  by  him, 
whether  by 
affidavit  or 
viva  voce,  in 
the  course  of 
a  judicial  pro- 
ceeding, even 
though  it  be 
alleged  to  have 
been  made 
**  falsely  and 
maliciously, 
and  without 
any  reasonable 
or  probable 
cause.** 


Revi8  V.  Smith. 

±  HE  second  count  of  the  declaration  stated,  that, 
before  and  at  the  time  of  the  committing  of  the  grievance 
by  the  defendant  thereinafter  mentioned,  the  plaintiff 
carried  on  the  business  of  an  auctioneer,  and  a  suit  was 
then  depending  in  the  high  court  of  Chancery  in  which 
Emma  Gardner,  the  wife  of  John  Gardner,  by  John 
Cleaver  Gardner,  her  next  friend,  and  the  said  John 
Gardner,  were  plaintiffs,  and  the  now  defendant,  and 
Harriet  Frances,  his  wife,  Sophia  Smith,  John  Athawes, 
and  Francis  Gardner,  James  Gardner,  Sophia  Gardner, 
and  Emma  Gardner,  were  defendants,  and  an  order  of 
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the  said  court  of  Chancery  had  been  made  in  that  suit,        1856. 

whereby  it  was,  amongst  other  things,  ordered  that  the        r 

said  testator's  real  estate  be  sold  subject  to  the  mortgages,        ^  »• 
charges,  and  other  incumbrances  thereon,  if  any,  unless 
the  parties  entitled  to  such  mortgages,  charges,  or  other 
incumbrances  thereon,  or  any  of  them,  were  willing  to 
join  ill  such  sale,  in  which  case  the  sale  was  to  be  free 
from  the  mortgages,  charges,  or  other  incumbrances  of 
such  parties  as  should  so  consent ;  and,  in  that  case  also, 
the  purchase-money  affected   thereby   was   first  to  be 
applied  in  discharge  of  such  last-mentioned  mortgages, 
charges,    or    other    incumbrances    according    to  their 
priorities;  and,    after  the   making   of  the   said   order, 
the   plaintiff   had    been    and    was   proposed  by    the 
plaintiffs  in  the  said   suit,  to  the  said  court  of  Chan- 
cery, as  a   fit  and  proper  person  to   be  appointed  by 
the  said  court  to  sell  the  said  property  so  directed  to  be 
sold  by  the  said  order  as  aforesaid,  and  such  proposal 
was  at  the  time  of  the  committing  of  the  grievance  there- 
inafter mentioned  by  the  defendant  pending  in  and  before 
the  said  court  of  Chancery  in  the  said  suit:   Yet  the 
defendant,  falsely  and    malicioaslyj    and    without    any 
reasonable   and    probable    causey   made   before   a  com- 
niissioner  for  taking  oaths  in  the  said  court  of  Chancery, 
^*nd  swore  before  him,  a  deposition  or  affidavit  in  writing 
in  the  said  court,  and  in  the  said  cause,  containing  the 
defamatory    words    following    of   and   concerning   the 
plaintiff  as  such  auctioneer,  and  of  his  conduct  in  the 
^aid  profession  or  business,  that  is  to  say,  "  Thomas  Revis 
(^leaning   the   plaintiff),   of  Olney,  in   the   county  of 
Buckingham,   auctioneer,   was  introduced  and  recom- 
mended to  me  (meaning  the  defendant)  by  the  above- 
earned  plaintiff  John    Gardner,  in  1844,  to   offer  for 
sale  the  said  estates  of  Francis  Smith,  the  testator  in 
'he  pleadings  named,  which  estates  were  valued  by  the 
said  Thomas  Revis  (meaning  the  plaintiff)  at  the  sum  of 
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1856.        6450/.  for  the  purpose  of  determimng  the  amount  of 
rTvis        ^^^y  ^^  ^^  P^'^  upon  the  residuary  estate  of  the  said 
^'  testator.     The  said  plaintiff  John  Gardner  took  upon 

himself  the  management  of  the  said  sale,  and  fixed  the 
amount  of  the  reserved  biddings  with  the  said]  Thomas 
Uevis  (meaning  the  plaintiff),  and  the  said  estates  were 
accordingly  offered  for  sale  by  the  said  Thomas  Revis 
(meaning    the    plaintiflT)  at   Newport    Pagnel,   in    the 
month  of  February,  1845,  but  no  part  thereof  was  then 
sold,  by  reason  of  the  reserved  biddings  being  fixed  too 
high.     The  said  Thomas  Revis  (meaning  the  plaintiflT) 
had  at  one  period  a  very  considerable  business  as  an 
aOctioneer  in  the  district   in  which  he   (meaning   the 
plaintiff)  resides;  but  I  (meaning  the  defendant)  have 
been  informed,  and  believe  it  to  be  true,  that  his  (mean* 
ing    the   plaintifTs)  business    has    latterly   very   much 
decreased;  and  I  (meaning  the  defendant)  have  been 
informed,  and  believe  it  to  be  true,  that  he  (meaning  the 
plaintiff)  does  not  conduct  his  (meaning  the  plaintiflTs) 
sales  in  a  proper  and   fair   manner,  and   his  business 
(meaning  the  plaintiff's  said  business  as  an  auctioneer) 
has  decreased  in  consequence.   I  (meaning  the  defendant) 
have  also  been  informed,  and  believe  it  to  be  true,  that 
the  said  Thomas  Revis  (meaning  the  plaintiff)  was  guilty 
of  fraud  in  the  management  an  estate  at  Little  Billing, 
in  the  county  of  Northampton,  which  was  entrusted  to 
him  (meaning  the  plaintiff)  by  this  honorable  court  a  few 
years  since,  and  in  which  he  (meaning  the  plaintiff)  was 
connected  with  one  George  Pell,  a  solicitor  carrying  on 
business  at  Welford,  in  the  said  county  of  Northampton ; 
and,  in  my  (meaning  the  defendant's)  opinion,  the  said 
Thomas  Revis  (meaning  the  plaintiflf)  is  not  a  fit  and 
proper  man  to  be  intrusted  with  the  sale  of  the  said 
testator's  estates:  and   the  defendant  then  falsely  and 
maliciouslj/y    and    without    any   reasonable    or    probabk 
cause  whatsoever,  filed  and  published  in  the  said  court 
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and  cause,  and  to  the  parties  therein,  and  to  the  said 
court,  the  said  libellous  deposition  or  affidavit  of  and 
concerning  the  plaintiff  as  such  auctioneer,  and  of  his 
conduct  in  his  said  business;  whereby   the  said  court 
was  induced  to  and  did  decline  to  appoint  the  plaintiff 
to  sell  the  said  property  so  ordered  to  be  sold  as  aforesaid, 
in  the  way  of  the  plaintiff's  said  business,  as  the  said 
court  otherwise  might  and  would  have  done ;  and  thereby 
the  plaintiff  lost  the  profits  he  would  have  made  by 
being  so  employed,  and  was  greatly  injured  in  his  good 
name  and  reputation,  and  in  his  said  business :  and  the 
plaintiff  claimed  500L 

The  defendant  demurred  to  the  second  count,  the 
ground  of  demurrer  stated  in  the  margin  being,  "  that 
ihc  second  count  shews  the  publication  therein  com- 
plained of  to  have  been  one  not  actionable."     Joinder. 


1856. 


Rkvib 
Smii  h. 


Keane,  in  support  of  the  demurrer,  (a)     The  dcclara- 


(a)  The  points  marker!  for 
^mcnt  on  the  part  of  the 
defendant,  were,—"  That  defa- 
matory matter  relevant  to  tlje 
cause,  published  by  a  party  to 
the  cause,  in  the  cause,  and  to 
the  court  and  parties,  is  not 
actionable,— that,  although  the 
grounds  of  complaint  declared 
on  as  causes  of  action  are  in 
^heir  nature  incidental  to  all 
litigation,  this  action  is  un- 
supported by  precedent, — that, 
notwithstanding  the  averments 
of  malice,  failure  of  reasonable 
^d  probable  cause,  and  damage, 
this  action  is  unsupported  by 
analogy, — that,  in  respect  to  the 
specific  matter  of  litigation  to 
^bich  the  defamatory  matters 
complained  of  appear  to  have 
^n  applied  by  the  defendant, 

VOL.    XVIII. — C.    D. 


the  plaintiiF  must  be  considered 
as  a  party,  or,  at  all  events,  not 
as  a  stranger  to  the  cause, — • 
that,  if  the  alleged  causes  of 
action   be   true,  an   indictment 
for  perjury  is   the  appropriate 
remedy,  and  is  not  the  less  so 
because  it  is  an  imperfect  re- 
medy,— that   the   plaintiff  hud 
the  opportunity  of  vindicating 
himself,  and  obtaining  redress 
in  the  court  and  cause  to  and 
in  which  the  defamatory  matter 
complained   of  was   published, 
and  must  be  taken  either  not 
to  have  made,  or  to  have  failed 
in  making   the  attempt,  —  and 
that    this    is   an   experimental 
action,  the  object  of  which  is, 
to    subject   a   decision   of   the 
court  of  Chancery,  on  a  matter 
within    its  jurisdiction,   to  the 
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tion  is  bad.  Tiie  party  making  the  affidavit  is  privileged, 
even  though  he  may  have  acted  maliciously  or  without 
reasonable  and  probable  cause.  The  action  is  evidently 
founded  upon  the  suggestion  thrown  out  in  the  note  to 
Hodgson  v.  Scarlett^  1  B.  &  Aid.  232,  245  ^said  by 
Alderson,  B.,  in  Gibbs  v.  POuSy  9  M.  &  W.  358,  to  have 
been  furnished  by  the  late  Mr.  Justice  Holroyd),  that 
the  proper  form  of  remedy  for  words  spoken  of  written 
in  a  course  of  justice,  was,  a  special  action  on  the  case, 
it  which  it  should  be  expressly  charged  that  the  imputa- 
tion was  made  falsely,  and  without  reasonable  or  probable 
cause.  In  that  note  the  learned  judge  says, — ^*  In  the 
case  of  Astley  v.  Younge^  2  Burr.  807,  the  declaration 
charged  that  the  defendant  did  maliciously  make,  exhibit, 
and  publish  to  the  court  of  B.  R.  a  malicious^  false^  and 
scandalous  libel  contained  in  an  affidavit,  in  which  there 
were  certain  fahcy  malicious^  and  scandalous  matters; 
and  plea,  that  defendant  made  the  affidavit  in  his  own 
defence  against  a  complaint  made  to  the  court  against 
him  for  his  refusal  to  grant  an  ale  licence,  and  in  answer 
thereto,  and  to  an  affidavit  of  the  plaintiff;  general  de- 
murrer, and  joinder:  and,  after  argument,  in  the  course 
of  which  the  defendant's  counsel  urged  that  the  plaintiff 
admitted  the  charge  that  the  affidavit  was  made  mali- 
ciously, judgment  was  given  for  the  defendant.  This  is 
a  strong  authority  to  shew  that  an  action,  as  for  defama- 
tion, although  the  words  were  maliciously  spoken  or 
written,  does  not  lie  where  they  were  spoken  or  written 
in  a  course  of  justice.      The  case  cited  by  Mr.  Justice 


review  of  a  court  of  common 
law,  and  to  obtain  by  the  ver- 
dict of  a  jury  compensation  in 
damages  for  the  decision  com- 
plained of  from  the  party  in 
wlioso  favour  the  decision  was, 
and  that,  to  sustain  this  action, 


will  be  to  subject  all,  or  moet, 
or  some  of  the  decisions  of 
courts  of  competent  jurisdic- 
tion, to  virtual  review  bj  other 
and  even  inferior  tribunals, 
and  to  supposed  rectification 
in  damages  by  a  jury." 


Smith. 
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Holroyd  from  1  Roll.  Abr.  pi.  817  (which  is  also  to  be        1856. 
found  in  Sir  W.  Jones,  431, — Boulton  v.  Claphamy — and        ^^~ 
March,  20,  pi.  45),  is  another  authority  to  the  same        ^  »• 
effect    The  case  as  stated  in  Rolle  is  this :   In  an  action 
on  the  case  by  A.  against  B.,  plaintiff  declared  that  he 
took  bis  oath  in  B.  R.  against  B.  of  certain  matters  to 
bind  him  to  his  good  behaviour,  and  thereupon  B.  then 
said  falsely  and  maliciously^  intending  to  scandalise  the 
plaintiff,  *  there  is  not  a  word  true  in  that  affidavit,  and 
I  will  prove  it  by  forty  witnesses.'     On  motion  in  arrest 
of  judgment  (the  jury  having  by  their  verdict  found  the 
words  to  be  false  and  malicious),  it  was  holden  by  the 
court  that  the  action  was   not  maintainable:   and  the 
KMon  given  was,  *  that  the  answer  which  B.  made  to 
the  affidavit  was  a  justification  in  law,  and  spoken  in 
defence   of  himself,  and  in  a  legal  and  judicial  way.' 
This  case  also  shews  that  words,   although    false   and 
nialicious  (if  spoken  in  a  course  of  justice),  are  not  the 
subject  of  this  species  of  action."     Notwithstanding  the 
suggestion  the  learned  judge  threw  out,  no  such  action 
as  this  has  been  ventured  on  from   that  time  to  the 
present.      The  defendant  here  had  an  interest  in  the 
suit  in  the  course  of  which  the  affidavit  complained  of 
was  made.     It  was  a  matter  of  interest  to  him  to  have 
the  sale  conducted  by  a  proper  person.     His  affidavit, 
therefore,  was  relevant  to  the  matter  before  the  court ; 
and  he  had  a  right  to  make  it:    and  the  court  acted 
upon   it.      Could   the   defendant  in   Haivker  v.    Sealc^ 
which  was  disposed  of  by  the  court  yesterday  in   this 
place,  maintain  an  action  against  the  witnesses  for  mali- 
ciously and  without  reasonable  or  probable  cause  giving 
the  evidence  which  resulted  in  a  verdict  for  the  plaintiff, 
and  so  get  a  review  of  that  decision  which  this  court 
refused  ?     If  that  were  so,  every  motion  in  this  or  any 
other   court   might    furnish   ground   of   action    against 
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somebody.      'J'hc   law    of   France   is    opposed    to  the 
maintenance   of  actions  of   this   sort.     By  the    Code 
de  la  Presse,  Ch.  6,  art.  23,  it  is  provided  as  follows : — 
'*Ne    donneront  lieu  k  aucune  action  en   difiamation 
oil  injure,  Ics  discours  prononces  ou  les  ecrits  prodoits 
(levant  les  tribunaux :  pourront,  neanmoins,  les  jug^ 
saisis  de  la  cause,  en  statuant  sur  le  fond,  prononcer 
la  suppression  des  ecrits  injurieux  ou  diffamatoires,  et 
condamner  qui  il  appartiendra  en  des  dommages-interSts. 
Les  juges  pourront  aussi,  dans  le  meme  cas,  &ire  des 
injonctions  aux  avocats  et  officiers  ministeriels,  ou  meme 
les  suspendre  de   leurs  fonctions.     La  dur6e  de  cette 
suspension   ne    pourra  exccder  six  mois;    en  cas  de 
recidive,  elle  sera  d*un  an  au  moins  et  de  cinq  au  plus. 
Pourront,  toutefois,  les  faits  diffamatoires  etrangers  k 
la  cause  donner  ouverture,  soit  k  Taction  pnblique,  soit 
&  Faction   civile  des   parties,  lorsqu*elle   leur  aura  6te 
reservee  par  les  tribunaux,  et,  dans  tons  les  cas^  a  Paction 
civile  des  tiers."    In  Cutler  v.  Dixon,  4  Co.  Repu  14  b., 
it  was  adjudged,  ^'that,  if  one  exhibits  articles  to  justices 
of  peace  against  a  certain  person,  containing  divers  great 
abuses  and   misdemeanours,  not  only  concerning  the 
petitioners   themselves,  but  many  others,  and  all  thb 
to   the   intent   that  he  should  be  bound  to  his  good 
behaviour;  in  tliis  case  the  party  accused  shall  not  have 
for  any  matter  contained  in  such  articles  any  action 
u)x>n  the  case,  for  they  have  pursued  the  ordinary  course 
of  justice  in  such  case :  and,  if  actions  should  be  per* 
niittetl   in   siich   cases,  those  who  have  just  cause  for 
i\>mplaint  would  not  dare  to  complain,  for  fear  of  infinite 
voxation^     Si\  in  Bmcklry  v.  Uaod^  4  Ca  Repi  14.  b., 
it  w*?  ivs^^lveil  per  totam  curiam,  •*  that,  for  any  matter 
ctMitaincd  in  the  bill  that  was  examinable  in  the  said 
i\Mm  [tho  Star-i''haml>er3%  no  action  lies,  although  the 
nuiuor  is  morvly  fkls^e.  ^ry^iuy  k  w^ts  m  camrse  qfjustiet : 


V. 
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and  this  agrees  with  the  opinion  in  11  Eliz  Dyer,  285,        1856. 
and  with   the  judgment   in    Cutler  and  DixorCs  case,         ^^yn% 
2.  It  was  resolved  and  adjudged,  that,  for  the  said  words 
^  examinable  in  the  said  court,  an  action  on  the  case 
lies;  for,  that  cannot  be  in  a  course  of  justice/'     Reliance 
will  probably  be  placed  on  the  other  side   upon   the 
aiennent  of  want   of   reasonable   and  probable  cause, 
md  special  damage.     In  the  case  of  an  action  for  a 
nnlicious  prosecution,  not  only  is  it  necessary  to  shew 
tn  absence  of  reasonable  and  probable  cause,  but  the 
plaintiff  must  also  shew  that  the  prosecution  is  deter- 
mined, and  determined  in  his  favour.     Here,  the  matter 
ended  by  a  decision  in  favour  of  the  defendant     In 
Seynolds  v.  Kennedy^  1  Wils.  232,  cited  in  Johnstone  v. 
SnUoHy  1  T.  R.  545,  it  was  held,  that,  if  the  condemna- 
tion of  goods  for  not  entering  and  paying  duty,  by 
aib-commissioners,  be  reversed  by   the   commissioners 
of  appeal  in  Ireland,  an  action  for  a  malicious  prose- 
cution does  not  lie  against  the  informer,  for,  the  judg- 
nient  of  the  sub-commissioner  shews  that  there  was  a 
fcoiKlation  for  the  information  and  prosecution.     There 
are  numerous  authorities  to  shew  that  an  action  will  not 
lie  against   a   witness  for  giving   false   evidence    in   a 
court  of  justice;  Damport  v.  Sympsoiiy  Cro.  Eliz.  520; 
^e$t(m  V.  Dobniety  Cro.  Jac.  432;  per  Houghton,  J., 
in  Eyres   v.    Sedgewickcy    Cro.  Jac.    601 ;    Harding   v. 
Bodnian^  Ilutton,   11;  or  for  making  a  false  affidavit 
in  Chancery  or  elsewhere;  Eyres  v.   Sedgetvicke,  (3ro. 
Jac  601;    Boulton  v.    Claphanij    Sir  W.    Jones,    431, 
March,  20;    Astley  v.    Younge^  2   Burr.  807;    or  for  a 
felse  suggestion  in  letters-patent ;    Vincent  de  la  Barre  v. 
Cadwallader  Jones^   Hardres,  221  ;    or  for   prosecuting 
at  the  common  law  without  cause ;  Bray  v.  Patridy  Cro. 
Eliz.  836.     In  truth,  this  is  what  the  court  in  Harding 
V.  Bodman,  Ilutton,  11,  call  "a  new  invention." 
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/.  Brown^  contra,  (a)  The  plaintiff  was  no  party  U 
the  suit  in  chancery  in  which  this  libellous  depositioi 
was  made :  and,  even  if  he  had  been,  he  would  hav 
had  no  adequate  remedy  there  for  the  wrong  he  ha 
sustained  at  the  defendant's  hands :  see  Smith's  Chan 
eery  Practice,  5th  edit,  p.  515.  All  that  court  cool 
do,  if  the  matter  were  irrelevant  and  libellous,  would  be 
to  order  it  to  be  taken  off  the  file :  fFilUams  v.  Dauglcu 
5  Beavan,  82.  The  most  refined  nation  of  antiquit] 
the  Athenians,  allowed  an  action  at  the  suit  of  th 
injured  party  against  a  witness  in  a  cause  who  gav 
false  evidence :  Smith's  Dictionary  of  Greek  and  Roma 
Antiquities,  734.  The  circumstance  of  the  slandc 
being  uttered  in  a  court  of  justice,  and  upon  oath,  i 
rather  an  aggravation  of  the  wrong.  The  law  wi 
never  protect  a  man  who,  whether  vivft  voce  or  b 
affidavit,  states  what  is  false  and  scandalous  and  mal 
The   general  rule  as  to  privileged  common; 


cious. 


cations  is  thus  stated  in  the  judgment  of  Parke,  B 
in  Tooffoodv.  Spynngy  1  C.  M.  &  R.  181,  4  Tyrwl 
582, — <^In  general,   an   action    lies  for   the   maHcim 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff  were, — "  That  the  de- 
position complained  of,  being 
admitted  to  be  fidse,  malicious, 
and  made  without  any  reason- 
able or  probable  cause,  and 
containing  imputations  injuria 
ous  to  the  plaintiff,  and  fol- 
lowed by  damage,  is  actionable, 
although  relevant  to  the  cause 
in  which  it  was  made :  That 
the  plaintiff,  being  no  party  to 
the  cause  in  which  the  deposi- 
tion was  made,  and  having  no 
opportunity  therein  of  vindi- 
cating himself,  has  a  right  to 


vindicate  himself  by  this  actic 
from  the  charges  made  in  tl 
defendant's  deposition :  Hiat 
party  to  a  suit  has  no  privily 
to  use  the  written  proceeding 
in  it  as  a  vehicle  for  libelUt 
a  stranger  to  the  cause,  whei 
such  libel  is  admitted  to  be  n< 
only  false  but  malicious  ax 
without  reasonable  or  probab 
cause :  That  there  is  no  otlM 
remedy  for  the  plaintiff  for  tl 
wrong  committed  by  the  dt 
fendant,  except  this  action;  as 
that  an  indictment  for  perjur 
if  it  would  lie,  would  be  i 
i*cmedy." 
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publication  of  statements  which  are  false  in  fact,  and        1856. 
injurious  to  the  character  of  another  (within  the  well-        uevir 

known  limits   as    to    verbal    slander) ;    and    the    law        ^  «»• 

'   .       .  .  .  ...  Smith. 

considerB  such   publication    as   malicious,  unless    it   is 

fiiiriy  made   by   a  person    in    the  discharge   of   some 
^  public  or  private  duty,  whether  legal  or  moral,  or  in 
the  conduct  of  his   own   affairs  in  matters  where  his 
interest  is    concerned.      In   such   cases,   the    occasion 
prevents  the  inference  of  malice  which  the  law  draws 
from  unauthorised  communications,  and  affords  a  quali- 
fied defence,   depending   upon  the   absence   of  actual 
malice.     If  fairly  warranted  by  any  reasonable  occasion 
or  exigency,  and  honestly  made,  such  communications 
we  protected,  for  the  common  convenience  and  welfare 
of  society ;  and  the  law  has  not  restricted  the  right  to 
•nakc  them  within  any  narrow  limits."     That  passage 
ias  repeatedly  been  cited  with  approbation  both  here 
and  in  the  court  of  Queen's  Bench :    see   Coxhead  v. 
^chords,  ante,  VoL  II,  p.  569 ;  SomerviUe  v.  Hawkins^ 
ante.  Vol.   X,  p.  583 ;    Taylor  v.  Hawkins,  10  Q.  B. 
^€8.     It  is  not  contended  that  the  privilege  of  a  witness 
Sluing  evidence  in  a  court  of  justice  is  quite  so  limited 
^«  that     The  interests  of  society  undoubtedly  require  a 
*nore  extensive  privilege  than  that,  in  favor  of  a  witness. 
C  ^iUeSy  J.      Assuming  you  are  right,  does  your  declara- 
tion raise  the  question  ?     Ought  it  not  to  have  averred 
t^lat  the  defendant  knew  the  statement  to  be  false,  or 
^lat  he  did  not  believe  it  to  be  true?]    Upon  this  declara- 
tion, it  is  submitted  that  the  privilege  of  the  witness  is 
^liis,  and  no  more :  he  may  utter  what  is  false,  without 
^ing  held  responsible  in  an  action  ;  he  may  even  utter 
*t  maliciously,  and  still  not  be  responsible:  but,  if  he 
'itterB  it  falsely  and  maliciously,  and  without  reasonable 
^  probable  causey  he  is  responsible.     In  a  declaration  for 
Viciously  holding  a  man  to  bail  for  an  excessive  sum, 
*^  wjuj  not  usual  to  allege  that   the  party  knowing  the 
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I806.        plaintiff  to  be  indebted  in  a  smaller  sum,  swore  that  he 
jj^^jg        was  indebted  to  him  in  a  larger  sum.     It  was  not  neces- 
sary to  shew  that  perjury  had  been  committed.     The 
like  might  be  said  of  maliciously  indicting  a  man  for  a 
crime.     [Jervisy  C.   J,    Do  you  say  that  the  liability 
depends  upon  the  relevancy  or  irrelevancy  of  the  testi- 
mony ?     If  made  without  reasonable  or  probable  cause, 
the  statement  can  have  no  relevancy  to  the  action.]     Be 
it  ever  so  relevant,  if  it  is  false  and  nialicious,  and  with- 
out reasonable  or  probable  cause,  it  is  actionable.  [Crexf- 
toell,  J.      Do  you  find  a  trace  of  authority  to  shew  that 
a  man  would  be  liable  for  a  libellous  statement  in  a 
declaration,  though  it  be  ever  so  false?]    .None.    In  the 
case  of  a  civil  action  brought  without  reasonable  cause, 
the  law  considering  the  costs  a  complete  indemnity  to 
the  party  injured :   Cottcrell  v.  JoneSy  ante.  Vol.  XI,  p. 
713.     The    cases  cited  on  the  other  side  all  proceed 
upon  a  principle  which  has  long  since  been  overruled. 
Lord   Coke,  commenting   upon    the   statute   of  West- 
minster 1,-3  Ed.  1,  c.  34, — 2  Inst.  228,  says:  «  But  it 
is  to   be   understood,  that,  albeit  this  statute,  and  the 
said  act  of  2  R.  2,  c.  5,  be  general  in  the  n^ative, 
yet  do  they  not  extend  to  all  manner  of  false  news,  or 
horrible  and  false  scandals  and  lies,  &c,  for  they  extend 
only  to  extrajudicial  slanders,  &(C.      And  therefore,  if 
any  man  bring  an  appeal  of  murder,  robbery,  or  other 
feluny  against  any  of  the  peers  or  nobles  of  the  realm, 
&c.,  and  charge  them  with  murder,  robbery,  or  felony, 
albeit  the  charge  be  false,  yet  shall  they  have  no  action 
de  scandalis  magnat,  neither  at  the  common  law,  nor 
upon  either  of  these  statutes,  for  the  bringing  of  his 
action,  nor  for  aflirming  the  same  to  his  counsel,  attorney, 
or  cursitor,  for  the  framing  of  his  writ,  or  for  speaking 
the  same  in  evidence  to  a  jury,  or  for  using  of  those 
woixls  for  the  necessary  commencement  or  prosecution 
of  his  action  judicially ;  and  so  it  is  in  an  action  of 
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forger  of  false  deeds,  or  any  other  action  whatsoever;        1856. 

for,  it  is  a  maxim  in  law  *  Que  home  ne  serra  puny  pur        ^[^^ 

suer  des  briefes  en  court   le   roy,  soit  il  a  droit  ou  a        ^  ^^ 

•^  Smith. 

tort;*  and  the  reason  thereof  is,  that  men  should  not  be 

deterred  to  take  their  remedy  by  due  course  of  law ; 

aod  therefore  the  statutes  never  intended  to  prohibit 

the  suing  oat  of  the  king's  writs,  and   the   proceeding 

thereupon:  and  so  it  is,  if  in  the  Star-Chaml>er  a  peer 

of  the  realm  be  charged  with  forgery,  peijury,  or  the 

like;  but," — ^and  this  distinction  runs  through  all  the 

cases, — <Mf,  in  the  bill  the  plaintiff  charge  him   with 

felony,  or  any  other  offence  not  examinable   in   that 

court,  that  slander   is   within   these    statutes,  for  that 

the  plaintiff  pursueth  not   his  charge  in  any  judicial 

course,  seeing  the   court   hath  no  jurisdiction  of   the 

same:  and  so  it  hath  been  adjudged."     [Jervis^  C.  J. 

The  authorities  are  conveniently  brought  together   in 

Com.    Dig.     Action    upon    the    Case   for  Defamation 

(F  22.)]     The   case    of   Cutler  v.  Dixon,  4  Co.   Rep. 

H.  b.,  proceeds  entirely  upon  the  principle  just  stated. 

And,  as  to  Buckley  v.  Wood,  4  Co.  Rep.  14.  b.,  both 

f^lntions  have  been  since  overruled;  for,  it  has  long 

heen  held,  that,  in  both  the  cases  put,  a  man  may  have 

*n  action   for   a   malicious  prosecution.      Damport   v. 

Spnpsofi,   Cro.   Eliz.   520,   is  directly  contrary  to   the 

nile  laid  down  in  2  Inst.  228 ;    and  the  reason  there 

given, — that  *'  the  defendant  might  be  twice  punished, 

viz.  by    the   statute,   and    by  this   action," — is   clearly 

erroneous,   and   opposed    to   the    principle   of  all   the 

modern    cases.     There    may  be   both  a   public  and   a 

private  injury ;  and  the  civil  remedy  is  only  suspended. 

Lord  Coke  distinctly  lays  it  down  (3rd  Inst  164)  that 

perjury  in  a  witness  was  punishable  by  the  common 

law.     The  reasons  assigned  in  Ayres  v.  Sedgeicicke,  Cro. 

Jac.  601,  might  with    equal    propriety  be  applied   to 

one  half  of  the    actions  for   malicious  prosecution,  or 
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1856.        maliciously   issuing    a    fiat    in    bankruptcy,    or    mali- 

^^[^^        ciously    holding    to   bail:     and    the    court    were    not 

^  ^'  unanimous.     All   those   old   cases,  however,  were  vir- 

Smith. 

tually  overruled  when  it  was  first  held  that  an  action 
might  be  maintained  for  a  malicious  prosecution.  The 
earliest  case  probably  on  that  subject  is  that  of  Savik  v. 
Roberts^  1  Lord  Raym.  374,  5  Mod.  394,  405,  1  Salk. 
13,  Carth.  416,  12  Mod.  208,  Holt,  8,  150,  193,  the 
judgment  in  which  enunciates  some  very  important 
principles.  In  Goslin  v.  fVilcock,  2  Wils.  302,  it  was 
held  that  an  action  lies  for  suing  the  plaintiff  in  an 
inferior  court  maliciously,  and  arresting  him,  when  that 
court  had  no  jurisdiction  of  the  suit  Lord  Camden 
there  says :  "  There  are  no  cases  in  the  old  books  of 
actions  for  suing  where  the  plaintiff  had  no  cause  of 
action ;  but,  of  late  years,  when  a  man  is  maliciously 
held  to  bail  where  nothing  is  owing,  or  when  he  is  mofi- 
ciously  arrested  for  a  great  deal  more  than  is  due,  this 
action  has  been  held  to  lie,  because  the  costs  in  the  cause 
are  not  a  sufficient  satisfaction  for  imprisoning  a  man 
unjustly,  and  putting  him  to  the  difficulty  of  getting 
bail  for  a  larger  sum  than  is  due.  Whenever  this  action  i£ 
brought,  the  particular  gravamen  must  be  alleged  in  the 
declaration,  and  it  must  be  laid  that  it  was  done 
maliciously^  and  with  an  intent  to  injure  and  oppress.^ 
Chapman  v.  Pickersgilly  2  Wils.  145,  was  the  first  case 
of  an  action  for  maliciously  suing  out  a  commission  o1 
bankruptcy.  [Jervis^  C.  J.  Is  it  not  conceded  that  an 
action  lies  for  an  injury  resulting  from  the  abuse  of  the 
process  of  the  court,  whether  civil  or  criminal,  without 
reasonable  or  probable  cause?]  These  cases  are  onlj 
cited  for  the  purpose  of  shewing  that  the  reasoning  ic 
the  older  cases  relied  upon  by  the  other  side  is  no  longei 
applicable.  In  Astley  v.  Youngcy  2  Burr.  807,  the  de 
fcndant  was  a  party  to  the  proceeding  in  which  th< 
alleged  false  affidavit  was  made.     So  ako  in  Lake  v 


EASTER   TERM,    ]9    VICTORIA. 


139 


Kingt  1  Saund.  131  &     Between  the  case  of  a  witness 
and  that  of  counsel,  there  is  a  marked  and  palpable  dis- 
tinctioD;  bat,  even  in  the  case  of  counsel,  it  is  by  no 
means  clear  that  he  would  not  be  liable  for  injurious 
words  if  not  spoken  bona  fide,  or  express  malice  be 
shewn:  per  Holrojd,  J.,  in  Hodgson  v.  Scarlett,  1  B.  & 
Aid  247.     In  the  case  of  False  Affidavits,  12  Co.  Ilep. 
123,  it  was  resolved,  ^*  that  perjury,  by  which  damages 
do  accrue,  may  be  punished  as  a  misdemeanour  at  the 
suit  of  the    king;    and  also    the   party  may  have  his 
action  upon  the  case  to  recover  damages,  for,  it  should 
be  a  very  great  defect  in  the  law,  and  encouragement 
to  parties,    if  men   may    commit   perjury  with    impu- 
nity."  "  In  like  manner  it  was  agreed,  that,  if  one  make 
a  false  affidavit,    by  which    the  party  is  arrested    and 
molested    by  process    of  contempt,    he  may  have    an 
«ction  sur  le  case,  and  recover  damages."     [Jervis,  C.  J. 
That  case  merely  shews  that  an  action  will  lie  for  mali- 
ciously suing  in  an  Ecclesiastical  Court.]     In  Coxe  v. 
Smiihey  1    Lev.   119,    the  plaintiff  brought   case,  "for 
that,  he   being  an  officer  of  the   Custom-House,    the 
defendant    made    a    false    affidavit    against    him    in 
Chancery     touching     malfeazance    in    his    office,    and 
afterwards  petitioned  the  commissioners  of  the  customs 
against  him,  and  thereupon  caused   him  to  be    turned 
out  of  his   place.     After   a  verdict  (upon  not   guilty) 
for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  no  action    lies   for  the  making  of  a  false  oath, — 
{Damport    v.    Si/mpson\  Owen,  158,  {Eyres  v.   Sedge^ 
wicke),  Cro.   Jac.   601,  {Harding  v.   Bodman,  (Hutton, 
I  J,   {Simsan   v.    Sanders,   cited  in    Southern  v.    How), 
Poph.  144,  {Jerom  v.  Knights),  1  Leon,  107 ;  and  that 
no  action  lies  for  the  petition,  because  it  is  done  in  a 
course  of  justice.     But  (said)  by  the  court,  the  action  is 
not  founded  on  the  oath,  nor  on  the  petition,  but  those 
are  only  inducements  to  prove  the  malicious  procurement 
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1856.  ^o  have  him  turned  out  of  bis  place;  and  that  it  was 
^^[^^  falsely  and  maliciously  done  b  now  found  by  the  verdict : 
^  »•  and  they  gave  judgment  for  the  plaintiff."    The  question 

is,  whether  an  action  will  not  lie  for  a  breach  of  the 
ninth  commandment.  [^ffilkSf  J.  Will  an  action  lie  for 
a  breach  of  the  sixth  or  the  eighth  ?]  No :  but  it  will  for 
a  breach  of  the  seventh.  It  is  said  that  the  plaintiif,  to 
entitle  him  to  maintain  this  action,  should  shew  that  the 
proceeding  in  which  the  alleged  offence  was  committed 
has  terminated  in  his  favour.  The  analogy,  however, 
fails,  because  here  the  plaintiff  was  no  party  to  the  cause. 
No  principle  of  law  or  public  policy  prevents  the  main- 
tenance of  an  action  against  a  witness  who  trespasses 
beyond  the  line  of  truth. 

Keancy  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J.  I  am  of  opinion  that  this  action  will 
not  lie.  Mr.  Brown  admits  that  the  proceeding  is  some- 
what novel.  It  is  in  truth  entirely  so,  and,  as  I  think, 
totally  without  principle  or  analogy  to  sustain  it  So  far 
as  appears  from  the  declaration,  it  is  quite  consistent  that 
the  defendant  believed  what  he  stated  to  be  true ;  and 
we  are  called  upon  to  punish  him  in  a  civil  action  for 
a  statement  made  by  him  in  the  course  of  a  judicial 
proceeding,  which  statement  he  believed  himself  to  be 
justified  in  making,  and  had  an  interest  in  making^ 
But,  take  the  converse  case.  Mr.  Brown  says  that  the 
moment  a  witness  swerves  from  the  truth,  an  action  lies 
against  him  at  the  suit  of  the  party  injured.  What  would 
be  the  consequence  of  that  ?  Why,  that  you  would  be 
trying  him  for  perjury ;  and,  by  the  testimony  of  one 
witness  in  a  civil  suit,  you  would  be  convicting  a  man 
of  a  crime  of  which  he  CQuId  not  be  convicted  in  a  court 
of  criminal  jurisdiction  without  the  concurring  testimony 
of  two.     By  the  general  policy  of  the  law,  a  witness  is 
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privileged :  and  I  see  nothing  to  take  this  case  out  of  the        1856. 
general  rule.     There  is  a  manifest  distinction  between        "j: 
this  and  the  cases  relied  on  by  Mr.  Brown :  in  all  of  v. 

Smith 

tbem  the  process  of  the  court  had  been  abused  mali- 
ciously and  without  reasonable  or  probable  cause.  This 
isacase  where  a  man  is  sought  to  be  charged  in  an  action 
for  defamation  in  a  statement  made  by  him  in  the  course 
of  justice.  I  think  it  will  be  found  that  the  law  is 
correctly  laid  down  in  Mr.  Justice  Holroyd's  note  to  the 
case  of  Hodgson  v.  Scarletty  and  that  in  no  case  will  an 
actioD  for  defamation  lie  under  such  circumstances.  It 
IS  enough,  however,  upon  the  present  occasion  to  say 
that  this  proceeding  is  totally  without  principle  or 
example,  and  that  there  must  consequently  be  judgment 
for  the  defendant. 

Cresswell,  J.  I  entirely  agree  with  my  Lord.  It 
w  enough  to  say  that  the  world  has  gone  on  very  well 
^thout  such  actions  as  these ;  and  I  doubt  whether  it 
^ould  continue  to  do  so  if  such  things  were  allowed.  It 
^ould  be  highly  inconvenient  to  hold  a  man  liable  where 
^  gives  evidence  which  is  relevant  to  the  cause.  It  is 
admitted  that  this  action  is  without  precedent.  It  cer- 
^inly  is  not  within  any  principle  that  I  am  aware  of; 
^d  I  am  not  disposed  to  introduce  it. 

Crowder,  J.  I  am  of  the  same  opinion.  This  is 
*^  attempt  to  introduce  an  entirely  new  species  of 
action,— in  substance,  an  action  for  defamation  against 
^  witness  for  giving  evidence  to  the  best  of  his  belief 
•"  a  court  of  justice.  There  is  no  averment  that  the 
^^fendant  made  the  deposition  knowing  it  to  be  untrue, 
'^^t  merely  that  he  did  it  falsely  and  maliciously,  and 
^nhoiit  reasonable  and  probable  cause.  It  seems  to  mc 
^l^at  ihe  attempt  is  not  supported  cither  by  authority  or 
principle,  or  by  any  sufficient  analogy. 
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1856.  WiLLES,  J.     I  am  entirely  of  the  same  opinion*   This 

g^^^g       is  an  attempt  to  introduce  a  totally  novel  description 

^-  of  action.     It  has  been  likened  to  two  actions  whidi 

Smith* 

are  maintainable.     In  the  first  place,  it  is  put  upon  the 

same  ground  as  an  action  for  a  malicious  prosecution, 
which  lies  where  one  maliciously  and  without  probable 
cause  prosecutes  another,  whereby  the  party  prosecuted 
sustains  an  injury.  But  this  is  altogether  a  different 
state  of  things :  the  action  is  not  brought  in  respect  of 
any  damage  which  the  plaintiff  has  sustained,  cur  which 
has  been  brought  about  by  means  of  the  aflSdavit  made 
by  the  defendant  causing  the  plaintiff  to  be  harrassed 
by  illegal  proceedings.  That  is  the  class  of  cases  referred 
to  in  the  case  of  False  Affidavits,  in  12  Rep.  128.  In 
general,  an  action  for  a  malicious  prosecution  regularly 
instituted  in  a  court  having  jurisdiction,  is  not  maintain- 
able unless  it  is  shewn  that  the  defendant  was  acting 
maliciously  and  without  reasonable  or  probable  cause, 
and  that  the  plaintiff  was  acquitted.(a)  Here,  the  charge 
against  the  defendant  is,  that  he  falsely  and  maliciously, 
and  without  any  reasonable  and  probable  cause,  went 
before  a  commissioner  for  taking  oaths  in  the  court 
of  Chancery,  and  swore  an  affidavit  stating  of  the  de- 
fendant, in  his  character  of  auctioneer,  that  he  conducted 
his  business  fraudulently  and  improperly,  and  that  he 
was  not  in  the  deponent's  opinion  a  (it  and  proper  person 
to  be  intrusted  with  the  sale  of  certain  property  then 
the  subject  of  a  suit  in  the  court  of  Chancery :  and  the 
court,  upon  the  evidence  before  it,  decided  that  the 
plaintiff  was  not  a  fit  and  proper  person  to  conduct  the 
sale.  Further  it  is  said  that  the  action  may  be  main- 
tained, upon  the  ground  that  the  affidavit  contains  matter 
that  is  slanderous  in  itself;  and  that,  though  prima  facie 

(tf)  But  see  Payn  v.  Porter ^      pi.  9;  Jones  y.GwynUyGWh,  185: 
CVo.  J.ic.  490 ;  1  RolK  Abr.  1 12,       Wirks  v.  Fentham,  4  T.  li.  247. 
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privileged  as  being  a  proceeding  in  the  course  of  justice,  1856. 
yet,  inasmuch  as  there  was  malice  in  the  mind  of  the  r^^^^I 
defendant  when  he  made  the  affidavit,  and  the  state-       ^  »• 

Smith 

mcnt  therein  was  false,  the  action  might  be  maintained. 

That,  however,  seems  to  me  to  be  inconsistent  with 

the  authorities,  because  it  is  laid  down,  that,  where  the 

statement  is  prima  facie  privileged,  it  rests  upon  the 

pkintiff  to  establish  a  case  of  express  malice:  it  is  not 

enoogh  to  shew  that  it  is  defamatory  and  false.     Does 

the  plaintiff,  then,  shew  express  malice  here  ?     He  says 

the  defendant  maliciously  made  the  affidavit ;  but  he 

goes  on  to  set  out  the  facts ;  he  alleges  that  there  was 

DO  reasonable  or   probable    cause    for   the  statements 

contained  in  the  affidavit ;  but  he  does  not  say  that  the 

defendant  knew  them  to  be  false,  or  that  he  did  not 

helieve  them  to  be  true.     Now,  I  apprehend  the  law  to 

he,  that,  however  harsh  or  hasty,  or  even  untrue,  may  be 

tbe  conduct  of  a  person  speaking  on  a  privileged  occasion, 

if  he  honestly  and  bona  fide  believes  what  he  utters  to 

he  true,  no  action  will  lie:  it  is  damnum  absque  injuria. 

In  Fiizherbert's  Natura  Brcvium,  treating  of  the  writ  of 

conspiracy,  which    "  lieth  where   two,    three,  or   more 

persons,  of  malice  and   covin   conspire  and  devise   to 

todict  any  person  falsely,  and  afterwards  he  who  is  so 

indicted  is  acquitted,"  it  is  said,  p.  1 15  B,  et  seq., — "  A 

nian  shall  have  a  writ  of  conspiracy  upon  an  indictment 

before  any  mayor,  bailiff  of  any  city  or  borough,  who 

have  gaol  delivery  within  the  city  or  borough,  if  he  be 

acquitted  before  them,  &c.,  for  that  acquittal  dischargeth 

him  of  the  felony.     But  a  writ  of  conspiracy  doth  not 

lie  against  the  indictors,  &c.      If  jurors  be  sworn   to 

inquire,  &c.,  and  afterwards  one  of  them  be  discharged 

by  the  justices,  he  shall  not  be  punished  for  what  he  did 

when  he  was  sworn :  but,  if  he  conspire  after,  he  may 

be  charged  for  the  same  in  a  writ  of  conspiracy.     And 
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he  who  Cometh  into  court,  and  discovcreth  felonies,  and 
is  sworn  to  give  evidence  to  the  jury,  is  not  chargeable 
in  conspiracy."    That  seems  to  shew  that  no  action  is 
maintainable  against  a  witness,  though  he  speaks  mali- 
ciously and  falsely.     It  further  appears  that  by  the  statute 
5  Eliz.  c.  9,  which  gave  an  additional  remedy  for  peijury 
"  in  any  matter  or  cause  depending  in  suit,"  the  party 
guilty  of  the  offence  not  only  was  indictable^  but  also 
was  liable  to  a  qui  tam  action  in  which  the  party  grieved 
recovered  the  sum  of  20L     That  is  strong  to  shew  that 
the  legislature  thought  that  no  action  could  be  main- 
tained but  for  the  statute.     No  authority  has  been  cite(W 
to  bear  out  Mr.  Brown's  proposition :  and  I  think  it  i^a 
clearly  the  duty  of  the  court  to  check  an  attempt  Xl^z: 
introduce  such  a  novelty. 

Judgment  for  the  defendant 


^    ,^^  Hurst  v.  Usbornb. 

Rj  a  charter.  X  HIS  was  an  action  for  not  loading  a  ship  parstUL 

Igmd  ihirt  *^  ^^^  following  charterparty : — 
hS^EfS^***  "London,  September  22,  1854. 

A.  u**  Ui«n  **  It  is  this  day  mutually  agreed  between  Joel  C.  Ha 

boand  to 
llarrv,  slioold 

with  all  cooTcnieiit  speed  tail  and  |>it>ceed  to  the  north  of  England  for  coak,  and 
thence  proceed  to  limerick^  where  the  charterer  engaged  to  pat  on  hoard  a  fiill  caigv^ 
frmim  or  oiha-  lawful  nerchandiw  for  London.  The  chaitcrnarty  contained  the  m^ 
exception  of  **the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  eicfj  other  dang^ 
and  accidents  of  the  seas,  rirers.  and  naTication.**  In  cooieqncnce  of  sen  perils,  the 
was  M  long  delaved  on  her  Tovage  to  the  north  of  England,  that  she  did  noC  an 
limerick  until  the  grain  export  trade  from  that  place  was  over,  and  she  had  ia 
meantime  run  out  of  her  letter. 

In  an  acticn  a^nst  the  chartcrvr  f^r  lu  t  Uadi^j;  a  cargo : — ^Held,  that  there  was 
warrantT  that  the  »hq>  should  continue  A.  l..~that  evidence  as  to  the  slate  of  the  • 
trnde  at  Lunerick  was  irreieTaot  and   inadmiitthle,^4nd  that  the  exccpcioB  as  to 


dangers  of  the  sea$«  vSc.  was  irapplva' 


:c. 
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owner  of  the  good  ship  or  vessel  called  The  Elizabeth,         1856. 
A.  1.,  of  the  measurement  of  220  tons  or  thereabouts,        Hurbt 
now  bound  to  Havre,  agd  Messrs.  Usborne  &  Son,  of     usborh*. 
-London,   merchants,   that   the   said   ship,   being   tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voy- 
^ge,  shall  with  all  convenient  speed  sail  and   proceed 
to   the  north  of   England  for   coals,  and   from    thence 
piX)cecd  to  Limerick,  or  so  near  thereunto  as  she  may 
ssiielj  get,  and  there  load  from  the  factors  of  the  said 
a^fiVeighters  a  full  and  complete  cargo  of  grain,  or  other 
la'vful  merchandise, — shippers  finding  mats,  and  the  ship 
^hjiee  timber   bulk-heads,  and  dunnage;    the  cargo  to 
l>^  brought   alongside,   and    taken  from   alongside,   at 
ir^crchants*  risk  and  expense, — not  exceeding  what  she 
'^•^n  reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions, and  furniture;  and,  being  so  loaded, 
all  proceed  therewith  to  Loudon,  to  discharge  in  the 
Yeam,  or  so  near  thereto  as  she  may  safely  get,  and 
sliver  the  same  on  being  paid  freight,  say  2s.  3d.  per 
carter  for  oats,  other  grain  or  goods  in  full  and  fair 
^oportion,  with  8^  per  cent  primage  thereon,  and  21.  2s. 
the  captain.     The  act  of  God,  the  Queen's  enemies, 
Ye,  and   all  and  every  other  dangers   and   accidents 
't  the  seas,  rivers,  and  navigation,  of  whatever  nature 
kind  soever  during  the  said  voyage  excepted.     The 
eight  is  to  be  paid  on  unloading  and  right  delivery 
f  the  cargo,  in  cash.     Thirty-five  running  days  are  to 
allowed  the  said  merchant  for  loading  and  discharg- 
«^  the  ship  (if  the  ship  is  not  sooner  dispatched),  and- 
Q  days  on  demurrage  over  and  above  the  said  laying 
^^ys,  at  41.   per  day.     Penalty  for  non -performance  of 
^kis  agreement,   250/.     Sufficient   cash   for  ship's   dis- 
bursements to  be  advanced  at  the  port  of  loading,  free 
^^  interest  and  commission,  on  account  of  freight,  but 
^•Jbject   to   insurance.     The   ship    to    be   addressed   to 
Vol.  XVIII.— c.  b.  l 
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1856.        charterers'  agents  at   port  of  dischai^,  paying  thei 

i;;^  ~   2  per  cent 
t,  (Signed)  "J.C.  Hurst, 

U**^"^^-  «  For  J.  M.  Usbome,  Limericl 

«  Usbome  &  Son.** 

The  declaration,  after  setting  out  the  charterparl; 
averred,  that,  afterwards,  in  pursuance  of  the  sai 
charterparty,  the  said  ship  sailed  to  and  arrived  i 
Limerick  aforesaid,  and  that  all  things  had  liappene< 
and  had  by  the  plaintiff  been  observed  and  performer 
which,  according  to  the  said  charterparty,  were  nece 
sary  to  be  observed  and  performed  to  have  the  sai 
agreed  cargo  loaded  on  board  the  said  ship ;  yet  tb 
the  defendant  made  default  in  loading  the  said  agree 
cargo  on  board  the  said  ship,  whereby  the  plaintiff  ha 
not  only  been  deprived  of  the  agreed  freight,  but  ha 
also  incurred  expenses  in  and  about  the  maintenanc 
and  pay  of  the  crew  of  the  said  ship,  and  in  and  abot 
the  pilotage  and  harbour  and  other  dues  for  and  i 
respect  of  the  said  ship,  upon  the  said  voyage  of  tl 
said  ship  to  Limerick  aforesaid,  and  during  her  sti 
there  on  the  occasion  aforesaid.  And  the  plaint 
claimed  500/. 

The  defendant  pleaded, — first,  that  the  said  ship  d 
not,  in  pursuance  of  the  said  charterparty,  sail  to  ai 
arrive  at  Limerick  as  in  the  declaration  alleged. 

Secondly,  that,  at  the  time  when  the  said  charterpar 
was  made,  that  is  to  say,  on  the  22nd  of  Septembfl 
1854,  the  said  ship  was  understood  by  both  parties 
be,  and  then  was,  in  a  port  of  the  united  kingdom,  as 
that  the  said  charterparty  was  made  with  referen. 
thereto ;  that,  in  and  by  the  said  charterparty,  the  sm 
ship  was  described  and  warranted  to  be  A,  1.,  and  to  I 
bound  to  Havre,  and  that  the  said  ship  did  not  wL 
all  convenient  speed  complete  her  then  voyage  to  Hava 
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and  thence  proceed  to  the  north  of  England  for  coals,        1856. 
and  from   thence   to   Limerick,  nor  did  she   with   all 


Hurst 
reasonable  and  convenient  speed  proceed  to  the  north  »• 

of  England  for  coals,  and  thence  to  Limerick,  according 

to  the  stipulation  in  the  contract  in  that  behalf;  and,  by 

reason  thereof,  the  said  ship  arrived  at  Limerick  long 

^r  a  reasonable  lime  for  her  to  have  so  arrived  accord- 

log  to  the  charterparty  had  elapsed,  and  long  after  the 

time  when  by  the  charterparty  it  was  contemplated  and 

expected  that  she  would  arrive  at  Limerick,  that  is  to 

say,  not  till  the  11th  of  April,  1855;  and  the  voyage 

ftora  Limerick  to  London,  for  which  the  plaintiff  required 

(lie  defendant  to  load  the  ship  .after  such  arrival,  was  a 

Voyage  at  a  different  season  of  the  year  from  that  con- 

^Diplated  by  the  said  charterparty,  and  was  materially 

^^i  substantially   a    different   voyage   from    that  con- 

^mplated  by  the  said  charterparty,  and  for  which  the 

^d  vessel  was   engaged  thereby;    and  the  said  vesaely 

^firmff  and  through  such  improper  and  unreasonable  delay y 

^fore  she  arrived  at  Limerick  ceased  to  be  A.  1.,  as  she 

•*^  warrartted  to  6e,  wherefore   the  defendant   refused 

*^  load  her. 

Thirdly,  that,  in  and  by  the  said  charterparty,  it  was 

''^presented  and  warranted  that  the  said  ship  Elizabeth 

^^  A.  1.,  and  that  the  said  ship  Elizabeth  was  not  A.  1. 

Upon  each  of  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 

^^  London  after  last  term.     The  facts  were  as  follows : — 

"^t    the    time   the   charterparty   was   entered   into   the 

-Elizabeth  was  at  sea.     She  had  met  with  bad  weather 

shortly  after  leaving  the  Clyde,  on  the  2nd  of  October, 

^^d  was  obliged  to  put  into  port,  but  at  last  arrived  at 

*Javre  about  the  23rd  of  November.     On  the  26th  of 

December  she   sailed   from    Havre,  but   met  with  an 

^^cident  and  put  back  to  Havre,  where  she  was  detained 

^^lil  the  31st  repairing.     She  left  Havre  again  on  that 

L  2 
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1856.        ('^y,  and  on  the  2nd  of  January,  1855,  pot  in  to  Ramt 
j^y^g^        gate,  where  she  remained  until  the  26th.     Haying  le 
^-  Kamsgate,  the  vessel,  for  some  unexplained  reason,  pi 

into  Lowestoff  on  the  30th,  whence  she  sailed  on  the  5t 
of  February,  and  on  the  12th  anchored  at  Shields,  wher 
she  loaded  a  cargo  of  coals  on  the  22nd  or  23rd.  O 
the  27th  she  proceeded  to  sea;  on  the  10th  of  Marc 
she  arrived  at  Plymouth,  and  remained  there  till  th 
15th.  She  then  proceeded  to  Falmouth,  stayed  ther 
four  days,  and  ultimately  arrived  at  Limerick  on  the  If 
of  April.  By  this  means  two  hundred  and  two  day 
were  consumed  in  a  voyage  which  usually  does  nc 
exceed  fifty :  but  this  delay  was,  under  the  circam 
stances,  unavoidable.  The  defendant  refiised  to  load  be: 
On  the  part  of  the  defendant,  it  was  proposed  t 
prove, — the  charterpariy  being  for  a  cargo  of  grain,- 
that  the  Limerick  export  trade  only  takes  place  io  th 
Winter  months.  It  was  also  proposed  to  shew,  tha 
whilst  the  vessel  lay  at  Ramsgate,  she  ran  off  her  letter 
and  it  was  insisted  that  the  statement  in  the  chartei 
party  that  she  was  A.  1.  amounted  to  a  warranty. 

The  Lord  Chief  Justice  declined  to  receive  th 
evidence,  observing  that  it  did  not  lie  in  the  mouth  ( 
the  defendant,  who  was  complaining  of  the  delay,  t 
contend  that  the  vessel  should  have  been  surveye 
while  at  Ramsgate  for  the  purpose  of  obtaining  ai 
extension  of  class:  and  he  ruled  that  the  statement  i 
the  charterparty  that  the  ship  was  A.  1.  did  not  amoun 
to  a  continuing  warranty,  but  was  merely  matter  of  presec 
description,  and  applied  only  to  the  time  of  the  charter 
The  jury  accordingly  returned  a  verdict  for  th 
plaintiff,  damages  200/. 

James  Wilde  now  moved  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  of  evidence,  and  of  misdirec 
tion.    The  evidence  offered  on  the  part  of  the  defendant 
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as  to  the  period  at  which  shipments  of  grain  were  usually        1866. 
made  from   Limerick,  was  clearly  admissible.     It  was        huost 
not  offered  for  the  purpose  of  contradicting  or  varying      usbornf. 
the  terms  pf  the  written  contract :  but  for  the  purpose 
of  shewing   the    intention   of  the    parties    in   respect 
of  a  matter  as  to  which   the  contract   is    silent.     In 
EOS  V.  Thompson,  3  M.  &  W.  445,  A.,  the  proprietoi 
of  a  lead-mine   called    The  Bog  Mine,  situate    near 
Shrewsbury,  sold  to  B.,  a  lead-merchant  in    London, 
bj  a  written  contract,  "200  tons  of  Bog  Mine  lead  at 
22i  per  ton,  deliverable  in  the  river  Thames."     The 
broker  who  made  the  contract  stated  at  the  time,  in 
answer  to  a  question  by  B.,  that  the  lead  was  ready  for 
shipment.     A  few  days    afterwards,  B.  applied   to  the 
l>roker  to  know  whether  A.  would  agree  to  allow  the 
fi^ight  or   insurance  from    Gloucester  or  Liverpool,  to 
''hich  A.  agreed,  but   B.    subsequently   required    the 
iead  to  be   delivered   in   London.      It  appeared   that 
Gloucester   and    Liverpool   were   the    usual    ports  .of 
•iipment  for   London;    but  the   Bog   Mine   lead  was 
"iBt  brought  by  barges  down  the  Severn  from  Shrews- 
bury to  Gloucester.     The  lead  was  delayed  a  consider- 
able time  in  this  part  of  the  transit  by  the  lowness  of 
^he  water,  and,  when  it  arrived  in  London,  B.  refused 
^o  receive  it,  the  price  having  fallen  considerably.     In 
*^n  action  by  A.  against  B.  for  not  accepting  the  lead, 
■*•  pleaded  thatjthe  plaintiflFwas  not  ready  to  deliver  it 
'^'ithin  a  reasonable  time,  on  which  issue  was  joined.    The 
woker  stated  (in  addition  to  the  above  facts)  that  he 
liad  understood  from  A.  that  the  lead  was  at  Shrews- 
bury.    The   learned  judge   stated  to  the  jury  that  it 
^ight  be  taken   for  granted  that  the  understanding  of 
^"C  parties  was,  that  the  lead  was  ready  for  shipment 
^'  Gloucester  or  Liverpool;  that  this  was  confirmed  by 
^"C  defendant's  application  as  to  the  freight  and  insu- 
^nce;  and  that,  if  they  thought  it  ought  to  have  arrived 


USBORNE. 


150  IN   THE  COMMON   PLEAS, 

1856.  •     in  a  shorter  time,  if  ready  for  shipment  at  Gloucester 
H  ®^  Liverpool,  the  defendant  was  entitled  to  a  verdict: 

».  and  the  court  held  that  the  parol  representation  of  the 

broker  that  the  lead  was  ready  for  shipment,  was  ad- 
missible in  evidence,  not  to  vary  the  written  contract, 
but  as  one  of  the  data  from  which  the  reasonableness 
of  the  time  was  to  be  determined;  and  that  the 
direction  of  the  learned  judge  was  warranted  by  the 
evidence.  Then,  the  statement  in  the  charterparty  that 
the  vessel  was  A.  1.,  it  is  submitted,  amounted  to  a 
warranty.  [^CresswelU  J.  A  warranty  that  she  should 
continue  to  be  classed  A.  1.  during  the  whole  time 
covered  by  the  charterparty?]  A  warranty  to  this 
extent  at  least,  that  she  should  not  cease  to  be  A.  1. 
through  the  plaintiiTs  default  [Crowder,  J.  It  might 
be  a  warranty  that  the  plaintiff  would  not  actively  do 
anything  to  make  her  lose  her  class,  but  not  so  as  to 
make  him  responsible  for  mere  non-feasance.]  This 
cqse  somewhat  resembles  Ollive  v.  Booker,  1  Exch. 
416.  There,  to  an  action  for  not  loading  a  vessel  In 
pursuance  of  the  terms  of  a  charterparty,  the  defendant 
pleaded,  setting  out  the  whole  of  the  charterparty,  which 
stated,  that  it  was  agreed  between  the  plaintiff,  '*  original 
charterer  of  the  good  ship  or  vessel  called  The  Dove, 
A.  I.,  of  the  measurement  of  149  tons,  or  thereabouts, 
now  at  sea,  having  sailed  three  weeks  ago,  or  thereabouts, 
and  the  defendant,  that  the  ship,  being  tight,  staunch, 
&c.,  should  proceed  to  Marseilles  (after  having  delivered 
her  cargo  at  Genoa),  and  there  load  certain  goods  of  the 
defendant,  and  therewith  proceed  to  a  safe  port  in  the 
united  kingdom,  calling  at  Cork  or  Falmouth,  for  a 
certain  rate  of  freight;  thirty  working  days  to  be  allowed, 
Sundays  excepted.  The  plea  then  averred  that  time 
was  an  essential  and  material  part  of  the  contract ;  and 
the  probiible  situation  of  the  vessel  with  reference  to 
the  date  of  her  sailing,  and  the  object  of  her  voyage. 
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was  also  an  essential  and  material  part  of  the  contract;  1856. 
and  that,  in  point  of  fact,  at  the  time  of  the  making  h^^^^ 
the  charterparty,  the  vessel  had  not  sailed  three  weeks,  *• 

,  ^  USBO&NE* 

but  a  matenaliy  and  unreasonably  later  time,  of  which 
the  defendant  had  no  notice  or  knowledge ;  for  which 
cause  the  defendant  neglected  and  refused  to  load  the 
vessel    It  was  held,  that  the  time  at  which  the  vessel 
sailed  was  material,  that  that  statement  in  the  charter- 
party  amounted  to  a  warranty,  and  that  the  defendant 
was  entitled  to   retain  his  verdict  upon   the   plea,  on 
motion  for  judgment  non  obstante  veredicto.     [Jervis, 
C.  J.    Suppose  the  vessel  had  been  driven  to  a  place 
where  there  was  no  opportunity  of  getting  her  surveyed 
so  as  to  continue  her  classification,  would  that   be  a 
breach  of  warranty?]    Possibly  not;  but  that  is  a  totally 
different  case  from  this.    [Cresswelly  J.    Is  this  anything 
more  than  a  description  of  the  vessel  ?]    It  is  &  warranty 
that  the  vessel  shall  be  an  A.  1.  ship  at  the  time  she  should 
arrive  at  Limerick  to  receive  her  cargo.     [Cresswell,  J. 
1  think  not  1     Some  analogy  is  presented  by  the  case  of 
S/few  V.  Thornton,  3    Ellis  &  B.  868.      There,  by  a 
policy  executed  in  London  on  the  7th  of  April,  1851, 
premises  in  California  were  insured  from  fire  for  a  year 
from  the  1st  of  February,  1851.     The    premises  were 
described  in  the  policy  as  "  a  brick  building  used   as  a 
dwelling-house  and  store  (described  in  the  paper  attached 
to  this  policy)."      The  paper  attached  gave  a  minute 
description  of  a  two  storied  house,  with  what  purported 
to  be  a  certificate    that    the  description  was   accurate, 
signed  on  the  30th  of  October,  1850.     The  description 
was  in    fact    accurate   up    to    March,   1851 ;  in  which 
month  the  assured  altered  the  house  by  adding  a  third 
story.     This  was  unknown  in  London  when  the  policy 
was  signed.     In  May,  1851,  the  house,  thus  altered,  was 
destroyed  by  fire.     In  an  action  on  the  policy,  on  a  case 
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1856.        Stating  the  above  facts, — it  was  held  that  the  descriptic 
'UiftifFT       '"  ^^®  policy  amounted  to  a  warranty  that  the  aflBun 
jr   ^'  would  not  durin$r  the  term  insured  voluntarily  do  an 

thing  to  make  the  condition  of  the  premises  vary  fro 
that  description,  so  as  to  increase  the  liability  of  tl 
assurer;  that  this  warranty  was  broken;  and,  cona 
quently,  that  the  plaintifiB  could  not  recover.  Loi 
Campbell,  in  delivering  the  judgment  of  the  court,  aai* 
^*  It  would  seem  revolting  to  common  sense,  if  we  wei 
to  hold,  that,  as  soon  as  Messrs.  Godefiroy,  Sillem,  &  C 
had  sent  off  the  description  to  be  shewn  to  an  insurant 
office  or  private  underwriter,  they  might  have  addi 
several  stories  to  the  house,  and  removed  from  it  all  tl 
described  safe-guards  against  fire,  and  that,  althou( 
the  description  misdescribed  the  actual  state  of  tl 
premises  at  the  date  of  the  policy,  a  fire  afterwar 
happening,  an  indemnity  might  be  claimed,  for  whi< 
the  underwriter  had  received  no  adequate  consideratio 
But  this  is  the  principle  contendeil  for  by  the  assure 
Not  being  told  the  exact  progress  which  had  been  mm 
in  the  alterations  between  the  26th  of  March,  and  tl 
7th  of  April,  we  are  to  draw  inferences  from  the  fai 
stated ;  and  we  infer,  that,  on  the  seventh  of  April,  t 
building  no  longer  corresponded  with  the  description 
it  in  the  policy,  and  that,  by  the  alteration,  the  rilsk 
the  insurer  had  in  some  degree  been  increased.  Tl 
also  would  be  a  bar  to  the  present  action.  But  we  s 
further  of  opinion  that  the  description  in  the  poli 
amounts  to  a  warranty  that  the  assured  would  not  duri 
the  time  specified  in  the  policy  voluntarily  do  anythi. 
to  make  the  condition  of  the  building  vary  from  t^ 
description,  so  as  thereby  to  increase  the  risk  or  liabil 
of  the  underwriter.  In  this  case,  the  description 
evidently  the  basis  of  the  contract,  and  is  furnished 
the  underwriter  to  enable  him  to  determine  whether 
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will  agree  to  take  the  risk  at  all,  and,  if  he  does  take  it,  1856. 
what  premium  he  shall  demand.  The  assured  no  doubt  Uvrbt 
wished  him  to  understand  that  not  only  such  was  the 
coDdition  of  the  premises  when  the  policy  was  to  be 
effected,  but,  as  far  as  depended  upon  them,  it  should 
not  be  altered  so  as  to  increase  the  risk  during  the  year 
for  which  he  was  to  be  liable,  if  a  loss  should  accrue. 
Without  such  an  assurance  and  belief,  the  statement 
introduced  into  the  policy,  of  the  existing  condition  of 
the  premises,  would  be  a  mere  delusion." 

Cresswelt^  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  The  first  question  is,  whether 
evidence  was  admissible,  which  the  Lord  Chief  Justice 
excluded,  as  to  the  mode  in  which  the  com  export  trade 
at  Limerick  is  carried  on.  Looking  at  the  charterparty, 
I  fiud  it  states  that  the  ship,  being  tight,  &c.,  shall  with 
all  convenient  speed  sail  and  proceed  to  the  north  of 
England  for  coals,  and  from  thence  proceed  to  Limerick, 
and  there  load  from  the  factors  of  the  afireighters  a  full 
and  complete  cargo  of  grain,  &c.  I  find  nothing  as  to 
time,  except  what  the  law  will  imply,  viz.  that  it  shall 
be  a  reasonable  time.  The  case  of  Ellis  v.  Thompson^ 
3  M.  &  W.  445,  seems  to  me  to  be  wholly  inapplicable. 
There,  it  was  part  of  the  implied  contract,  that  the  lead 
should  be  delivered  within  a  reasonable  time ;  and  Lord 
Abinger  appears  to  have  received  evidence  of  the  repre- 
sentation of  the  broker  who  made  the  contract,  that  the 
lead  was  ready  for  shipment  at  Liverpool  or  Gloucester, 
*nd  to  have  computed  the  reasonable  time  with  reference 
to  the  supposed  place  of  shipment.  I  think  the  state  of 
the  com  trade  at  Limerick  had  nothing  at  all  to  do  with 
the  question,  and  that  the  Lord  Chief  Justice  was  quite 
right  in  excluding  the  evidence.  Then  it  is  said  that 
the  delay  in  the  sailing  of  the  vessel  caused  her  to  arrive 
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1856.  at  Limerick  in  a  state  not  to  answer  the  description 
jjjj^g^  given  of  her  in  the  charterparty,  which,  it  is  said» 
amounted  to  a  warranty.  It  seems  to  me,  however,  thm*: 
amounts  only  to  a  warranty  of  the  state  of  the  vessel 
with  respect  to  her  classification  at  Lloyd's  at  the  time 
when  the  contract  was  entered  into.  It  is  part  of  the 
description  of  the  vessel.  If  she  answered  the  descrip- 
tion at  the  time,  there  is  an  end  of  the  warranty.  On 
neither  ground,  therefore,  do  I  think  the  defendant  is 
entitled  to  a  rule. 

Crowdeb,  J.  I  am  of  the  same  opinion.  The  state- 
ment in  the  charterparty  that  the  Elizabeth  was  A.  1., 
applied,  I  apprehend,  only  to  the  time  of  entering  into 
the  contract.  It  clearly  does  not  amount  to  a  warranty 
that  the  vessel  should  continue  A.  1.  during  the  whole 
time  covered  by  the  charterparty,  or  that  the  owners 
would  omit  no  act  necessary  to  be  done  to  retain  her  in 
that  class.  As  to  the  other  point,  I  do  not  see  how  the 
state  of  the  com  market  at  Limerick  could  affect  die 
question  as  to  the  reasonableness  of  time  for  the  ship's 
arrival  at  that  place.  I  think  there  is  no  pretence  £ot 
saying  that  the  proposed  evidence  on  that  subject  was 
improperly  rejected. 

WiLLES,  J.  There  is  no  stipulation  in  this  charter- 
party  that  the  vessel  should  continue  A.  1.  It  is  well 
known  that  vessels  remain  on  that  letter  only  a  certain 
time :  and  this  charterparty  is  to  receive  the  same  con- 
struction as  if  it  had  been  for  a  voyage  round  the  world. 
It  certainly  would  be  a  very  strained  construction  of  the 
description  A.  1.,  to  hold  that,  by  so  describing  her,  the 
owner  undertakes  that  the  vessel  shall  retain  her  class. 
Many  cases  might  be  supposed  in  which  that  would  be 
impossible.    The  charterparty  being  silent  on  the  subject. 
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do  what  is  suggested,  I  am  unable  to  adopt  Mr.  Wilde's       Horbt 
argument.     As  to  the  other  question,  whether  the  con-     usbo'rnk. 
structioD  of  the  charterpartj  can  be  affected  bj  the  fact 
that  the  particular  description  of  cargo  could  only  be 
supplied  at  a  certain  season  of  the  year, — the  answer  to 
that,  I  apprehend,  is,  that  the  charterparty  was  probably 
entered  into  in  the  hope  that  the  vessel  would  arrive  at 
limerick  at  that  time  of  the  year.     But  the  question  is, 
who  takes  the  risk  whether  she  will  or  not  ?     Why,  the 
penoD  who  is  to  ship  the  goods  takes  the  risk,  unless  he 
stipulates  that  the  other  party  shall  take  it     Here,  it  is 
not  stipulated  that  the  vessel  shall  arrive  at  Limerick  by 
any  particular  day;  but  only  that  she  shall  proceed  there 
with  all  convenient  speed.     The  owner  has  performed 
Us  contract  to  proceed  to  Limerick  with  all  convenient 
speed  when  be  has  done  all  he  could,  but  has  been 
pre?eDted  by  dangers  of  the  seas.     Some  reliance  was 
placed  by  Mr.  Wilde  upon  the  exception  in  the  charter- 
party, — "The  act  of  God,  the  Queen's  enemies,  fire, 
aod  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  or  kind 
wever,  during  the  said  voyage^  excepted  :"  and  it  was 
said  that  the  defendant  was  excused  by  the  delay  aris- 
ing from  the  act  of  God.     That  exception,  however,  is 
altogether  inapplicable  here.     That  which  prevented  the 
defendant  from  fulfilling  his  engagement  was  neither  the 
act  of  God  nor  a  danger  or  accident  of  the  sea :  because, 
though  true  it  is,  the  arrival  of  the  vessel  at  Limerick 
^as  retarded  by  dangers  and  accidents  of  the  sea,  yet 
there  was  no  impossibility  of  loading  a  cargo  at  tliat 
place  arising  from  those  causes.     The  proximate  cause 
was,  not  the  dangers  of  navigation,  but  the  fact  that  the 
vessel  arrived  at  Limerick  at  a  time  when  the  particular 
description  of  cargo  which  the  defendant  wished  to  load 
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1866. 


HrRBT 

V. 

USRORNB. 


could  not  from  local  causes  be  obtained,  (a)    For 
reasons  1  concur  with  the  rest  of  the  court  in  thir 
that  there  should  be  no  rule. 

Rule  refu6i 


(a)  See  Crow  v.  Folk,  8  Q.  B.  ^7. 


April  30. 

A.,  as  agent 
y  of  B  ,  sold  a 
mare  to  C, 
and,  haviog  no 
express  autho- 


John  Foster,  Appellant,  The   Rev.  William   Si 

Respondent. 

X  HIS  was  an  appeal  against  a  decision  of  the  co 
court  of  Cambridgeshire  holden  at  Cambridge. 
The  action  was  for  money  had  and  received,  an 
ritjr  from  B.  to   brought  to  rccover  the   price  of  a   mare  sold  b 
refused  to  do      defendant  to  the  plaintiff,  and  afterwards  retum< 

so,  but,  at  the 
time  of  the 
sale,  told  C, 
that,  '*  if  the 
mare  was  not 
all  right,  she 
was  not  his.'* 
C.  thereupon 
paid  the  price, 
which  was 


the  plaintiff,  as  not  corresponding  with  the  warrant 
The  particulars  of  demand  were  as  follows: — ' 
plaintiff  claims  44/1,  paid  bj  him  to  Stephen  Spa 
the  agent  of  the  defendant,  as  the  price  of  a 
which  mare  was  returned  bj  the  plaintiff,  and  ace 
by  the  said  Stephen  Sparrow,  as  agent  of  the  defer 

receiveQ  dv  d. 

The  mare  prov.  in  accordance  with  the  terms  of  sale." 
cf returned  *  The  facts  were  as  follows : — The  defendant  ser 

^'^ed^^* '  *h**   naare  in  question  to  Mr.  Stephen  Sparrow,  a  vetei 
county-court      surgeon  at  Cambridge,  to  be  sold  by  him  for  th 

for  a  return  of 
the  money. 

The  judge  left  the  following  questions  to  the  jury, — 1 .    Was  the  mare  sound  or  i 
at  the  time  of  the  sale  ? — 2.   Was  there  a  warranty  given  by  A.  to  C.  ?— 3.  Was  the  w 

fiven  by  the  authority  of  B.? — 4.  When  the  mare  was  sent  back  to  A.,  was  she  r 
y  him  for  B.  or  for  C.  ? 

The  jury  answered  the  first  and  third  questions  in  the  negative,  and  the  second 

affirmative ;  and,  to  the  last,  that  the  mare  was  not  received  back  by  A.  on  B.'s  aco 

The  judge  thereupon  entered  a  verdict  for  B.,  the  defendant. 

The  court  directea  a  new  trial,  on  the  ground  that  the  proper  question  to  leave  to  1 

was,  whether  it  was  part  of  the  contract  that  the  mare  should  be  returned  if  she 

unsound. 
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fendant,  od  the  25th  of  August,  1855.     The  plaintiff        1856. 
purchased  the  mare  from  Mr.  Stephen  Sparrow  as  the       fosteb, 
defendant's  agent  as  above  mentioned,  for  44/.     At  the         App., 
tzi^ne  of  the  sale,  the  plaintiff  (according  to  his  own        Resp. 
e^v'idence)  said  to  Mr.  Stephen  Sparrow,  "I  suppose  she 
»    sll  right  ;'•  upon  which  Mr.  Sparrow  replied,  "  If  there 
i^     anything  not  right,  she  is  not  yours ;  she  belongs  to 
tb^  Rev.  Mr.  Smith,  of  Drayton,  who  is  not  the  man  to 
i<i>   anything  wrong."     Sparrow,  in  his  examination  for 
^b«  defendant,  denied  that  he  gave  this  answer,  alleging 
^tfc^t  he  told  the  plaintiff  that  Mr.  Smith  never  warranted 
^     Iiorse;  it  was  bis  habit  never  to  do  so;  but  that  he 
C  ^Sparrow)  believed  the  mare  to  be  perfectly  sound ;  and 
^•^•-at,  if  he  misrepresented  her,  he  would  take  her  back  at 
y  moment    Upon  this  the  plaintiff  purchased  the  mare, 
her  away  a  day  or  two  afterwards,  and   on   the 
h  of  September  paid  the  price,  44/.,  to  Sparrow  for 
'.  Smith,  and  which,  at  the  trial,  Mr.  Smith  admitted 
have  received. 

The  plaintiff  afterwards  discovering  (as  he  conceived) 
at  the  mare  was  unsound,  applied  to  Sparrow  to  have 
returned.     After  some   negotiation.  Sparrow   con- 
nted  to   take   her    back,    and    she    was    accordingly 
tamed  to  him  on  the  31st  of  October. 
The  evidence  as  to  this  part  of  the  case  was  con- 
dictory ;  the  plaintiff  alleging  that  Sparrow  received 
lie  mare  back  for  the  defendant,  and  Sparrow  stating 
►liat  he  did  so  in  order  to  try  to  sell  her  for  the  plaintiff. 
-There  was  no  evidence  that  the  defendant  personally 
assented  to  or  knew  of  the  return  of  the  mare,  or  that 
w  personally  took  any  part  in  the  transactions  between  _ 
Sparrow  and  the  plaintiff. 

It  appeared  that  Sparrow  was  not  a  horse-dealer:  and 
^nere  was  no  evidence  that  he  was  known  or  recognized 
^  a  general  agent  for  the  defendant,  or  that  the  plaintiff 
^^alt  with  him  in  that  character.     He  had,  however,  on 
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1856.        previous  occasions,  sold  horses  for  the  defendant,  to  tl 
p  ^^^j^        number  in  all  of  six  or  eight. 

App.,  The  defendant  stated  in  his  evidence,  that  he  hi 

Reap. '  employed  Sparrow  fifteen  years,  and  that  he  over  ai 
over  again  repeated  to  him  that  he  (the  defendav 
never  would  warrant  a  horse,  and  timt  he  (Sparroi 
never  was  to  warrant  a  horse  for  him.  But  he  admitt< 
that  he  did  not  order  that  this  particular  mare  shou 
not  be  warranted. 

The  judge,  in  the  course  of  his  summing  up  to  tl 
jury,  after  commenting  on  the  evidence  as  to  the  allegi 
unsoundness  of  the  mare,  and  the  warranty,  told  tl 
jury,  with  reference  to  the  question  of  Sparrow's  ai 
thority  to  warrant,  that,  in  particular  trades,  as,  that 
horse-dealers,  &c.,  the  nile  was  otherwise,  but  that, 
regarded  persons  in  general,  the  rule  of  law  was,  that, 
a  man  employed  another  man  as  his  special  agent  to  » 
a  horse,  and  gave  particular  directions  to  the  agent  n 
to  warrant,  and  the  agent  nevertheless,  contrary  to  the 
directions,  did  warrant,  the  principal  would  not  be  boua 
but  that  it  would  be  otherwise  if  no   such  directio 
were  given :  that  the  present  case  was  peculiar ;  for  th 
here  the  defendant  had  stated  (and,  as  his  statement  w 
uncontradicted,  they  must  take  it  to  be  true,)  that 
had  on  several  previous  occasions  told  Sparrow  that 
would  never  warrant  a  horse,  and  that  he  (Sparrow)  w 
never  to  warrant  a  horse  for  him :  but  that,  on  the  otfa 
hand,  it  was  admitted  by  the  defendant,  that,  on  tl 
occasion,  he  gave  no  particular  directions  that  the  ms 
should  not  be  warranted :  and  that  the  jury  would,  thei 
fore,  weigh  the  circumstances,  and  consider  whether  t 
previous  directions  of  the  defendant  were  intended 
have  operation  on  the  present  occasion. 

The  judge  then  left  four  questions  to  the  jury,  whi< 
were  severally  answered  by  them. 

First, — Was  the  mare  sound  or  unsound  at  the  time 
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the  sale?     The  jury  found  that  the  mare  was  unsound,        1856. 
^xid  unfit  for  the  purposes  for  which  she  was  bought 


Foster, 
Secondly, — Was  there  a  warranty  given  by  Sparrow  to        A  pp., 

the  plaintiff?    The  jury  found  that  there  was  a  warranty        Resp.* 
o^  soundness  given  at  the  time  of  sale. 

Thirdly, — Was  the  warranty  given  by  the  authority  of 
t-he  defendant?  The  jury  found  that  the  warranty  was 
«^€)t  given  by  the  defendant's  directions. 

The  judge  then,  at  the  request  of  ihe  counsel  for  the 
^icfendant,  and  with  the  consent  of  the  counsel  for  the 
t>1aintiff,  put  the  following  question, — 

Fourthly, — When  the  mare  was  sent  back  to  Sparrow, 
"^^as  she  received  by  him  for  the  plaintiff  or  for  the  de- 
^ndant?  The  jury  found  that  she  was  received  by 
Sparrow  on  the  defendant's  account 

The  judge  thereupon,  considering  the  finding  of  the 
j  wry  to  be  ambiguous,  ordered  the  verdict  to  be  entered 
ftr  the  defendant. 

The  plaintiff  appealed  against  this  decision,  contend- 
ing,— first,  that  an  agent  entrusted  with  a  horse  for  sale, 
1m8  an  implied  authority  to  give  a  warranty  upon  the 
saIc  of  the  horse,  unless  his  principal  expressly  except 
^nd  negative  the  authority  to  warrant ;  and  that,  conse- 
quently, it  was  in  no  way  necessary  that  the  warranty 
K'ven   by    Sparrow   should    have   been    given   by   the 
defendant's   directions, — secondly,   that    there    was    no 
Evidence   that  in  this  case  the  defendant   did   except 
^nd  negative  such  authority  ;   and  that,  consequently, 
^^  the  absence  of  such  evidence,  it  must  be  taken  that 
^he  implied   authority  did   exist,   and,   on   the   whole 
finding,    the    verdict    ought    to    be    entered    for    the 
plaintiff, — thirdly,  that,  in   any  case,   the   finding  did 
^ot  warrant  the  judge  in  directing  the  verdict  to  be 
entered  for  the  defendant;  and  that,  if  there  was  any 
evidence  from  which   the  jury  might   have   presumed 
^hat  the   ordinary   implied   authority    to   warrant   was 
excepted  and  negatived  in  this  particular  case,  it  ought 
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1856.        to  have  been  expressly  submitted  to  them  as  a  question, 

Poj^gn^       and  they  ought  to  have  found  whether  or  not  in  fact 

^PP>        the  defendant  did  so  except  and  negative  such  authority; 

Resp.        and  that,  if  the  verdict  was  not  entered  for  the  plaintiff, 

at  any  rate  a  new  trial  ought  to  be  had. 

The  defendant  contended  that  the  decision  of  the 
judge  was  right  in  point  of  law. 

The  question  for  the  opinion  of  the  court  was, 
whether  on  the  findings  of  the  jury  to  the  above- 
mentioned  questions  respectively,  the  verdict  ought  to 
stand  for  the  defendant,  or  to  be  entered  for  the  pliuntiff, 
or  a  new  trial  to  be  had. 

Field,  for  the  appellant.  Upon  these  findings,  the 
judge  of  the  county-court  ought  to  have  entered  a 
verdict  for  the  plaintiff.  The  jury  found  that  the  mare 
was  warranted.  [Jervis,  C.  J.  That  would  not  entitle 
the  plaintiff  to  return  her,  and  sue  for  the  price.  And 
the  finding  upon  the  fourth  question  does  not  help 
that  out.  The  judge  should  have  left  it  to  the  jury 
to  say  whether  it  was  part  of  the  bargain  that  the  mare 
should  be  taken  back  if  unsound.  The  case  must  go 
down  again.] 

CoUier  (with  whom  was  G.  Milb\  contra.  The  de- 
fendant was  clearly  entitled  to  the  verdict  upon  the 
findings  of  the  jury  upon  the  four  questions  submitted 
to  them.  The  plaintiff  brings  hb  action  upon  the 
assumption  that  the  contract  was  rescinded.  There 
was  no  evidence  that  the  defendant  authorised  Sparrow 
to  make  the  special  contract  suggested.  [Jervit,  C.  J. 
He  received  the  money.]  That  would  only  operate  a 
ratification  of  the  sale,  not  of  the  ^condition.  [Jervis, 
C.  J.  Then  there  was  no  consideration  for  the  pay- 
ment of  the  money,  and  the  defendant  ought  to  pay  it 
back.]  The  only  authority  Sparrow  had  from  the 
defendant  was,  to  sell  the  mare  without  a  warranty 
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Jebvis,  C.  J.     The  proper  question  for  the  jury,  was,        1856. 
whether  it  was  part  of  the  contract,  that   the   mare       ^^ 
should  be  returned,  if  she  proved  to  be  unsound.     If  so,        App , 

Smith 

and  she  were  returned,  there  would  be  a  failure  of  con-        Resp.' 

sideration,  and  the  plaintiff  would  be  entitled  to  recover 

back  the  price.    The  case  must  go  down  again.    Although 

I  regret  the  result,  still  it  is  satisfactory  to  know  that 

the  parties  have  justice  at  their  own  doors,  and  that  it  is 

cheap. 

The  rest  of  the  court  concurred. 

Field  asked  for  the  costs  of  the  appeal. 

CoUier,  contr^  The  respondent  ought  not  to  be 
visited  with  costs  for  the  misdirection  of  the  judge. 
"^ides,  the  decision  is  not  reversed ;  all  the  court  does, 
'8,  to  order  a  new  trial. 

Jehvis,  C.  J.     In  Gibbon,  App.,  Gibbon,  Resp.,  ante.  The  successful 
^olXlII,  pp.  205,  219,  after  time  taken  to  consider,  appeal  from  a 
and  after  conferring  with  my  Brother  Parke,  we  laid  it  eoulty^c^uA 
uown  as  an  universal  rule  to  give  costs  to  the  successful  *'  entitled  to 

^  ^  the  costs  of  the 

party;  and  there  a  new  trial  was  directed.  And  in  a  appeal, 
subsequent  case  of  Liedemann,  App.,  Schultz,  llesp., 
anie,  Vol.  XIV,  pp.  38,  52,  we  acted  upon  the  same 
principle,  notwithstanding  our  attention  was  called  to  a 
case  of  Mountnet/  v.  Collier,  2  Ellis  &  B.  100,  where 
the  court  of  Queen's  Bench  had  acted  diflferently.  I 
tliink  it  is  expedient  that  this  rule  should  be  adhered 
to.  And  I  think  it  is  quite  reasonable  that  the  appellant, 
who  is  obliged  to  come  here,  should  get  his  costs,  if 
successful. 

The  rest  of  the  court  concurring, 

Rule  for  a  new  trial,  with  costs. 
VOL.  xviii. — c.   B.  M 
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1856. 


Jpril  22.  ^^^'^  ^-    HaSLETT. 

By  indenture      X  HE  declaration  Stated,  that  theretofore,  to  wit,  on  tb 

A.  demised  to  ^ 

B.  a  messuage  1st  of  May,  1841,  by  a  certain  indenture  then  maci 
foASS^ue  between  the  plaintiff  of  the  one  part,  and  WiUiaa 
▼ears.    'I'ho      Henry  Hc^arth   of  the   other  part,  and  sealed,  &c 

lease  concaiueQ  »^»    » 

a  covenant  to  the  plaintiff  demised  and  leased  unto  the  said  W,  t: 

covenant  that  Hoggarth  a  messuage  or  tenement  situate  and  bein 

t^'ii!*adm"i^"  ^^'  '^^  Reform  Place,  Woolwich,  in  the  county  of  Kei= 

trators,  and  together  with  the  use,  &c.,  &c.,  to  have  and  to  ho- 

assigns  should  .  *      i  t.  •  j  rw   -^ 

at  the  determi-  the  same.  With  the  appurtenances,  unto  the  said  W,  ■ 
term  yield*  up  Hoggarth,  his  cxecutors,  &c.,  for  the  term  of  twentz 
the  premises      q^q   vears,   to    commence  from   the   25th    of   Mai>« 

to  the  plaintiff,  J         ' 

his  executors,  then  last  past  (determinable  as  thereinafter  mentioned 

with  all  widn^  yielding  and   paying  therefore  unto   the   plaintiff,  ■ 

sbutterLft^tTn-  ^xecutors,  &c.,  the  clear  yearly  rent  following,  that  is  i 

ings,  &c ,  and  say,  during  the  first  seven  years  of  the  said  term  tb 

other  things  o«o.»  :t     ^     •  t  ^    t. 

which  then        sum  of  32/.,  and  during  the  next  seven  years  of  m 

time  thereafter  ^^^  ^^""^  ^^®  ^"™  ^^  ^'^^•»  *"^  during  the  residue  o: 
should  be  there-  ^j^g  gajj  ^^^^  the  sum  of  38i,  the  rent  so  from  time  lo 

unto  affixed  or 

MimgiHff  (look-  time  payable  to  be  paid  quarterly,  in  four  equal  portioos 

fufni1u"e  ex^  on  the  24th  of  June,  &c.,  in  every  year,  free  and  cleai 

together  also  ^^^^  ^^^  taxcs,  rates,  or  assessments,  parochial  or  parlia- 

with  all  sheds  mentary,  and  without  any  deduction  or  abatement  oi 

tions, buildings,  any  account  whatsoever:  and  the  said  W*  H.  Hoggartl 

menir^Wich  ^*^  thereby,  for  himself,  his  heirs,  executors,  &c.,  cove 

should  be  „ant  ^\(j^  the  plaintiff,  his  executors,  &c.,  that  he  th 

erected,  built,  r  ' 

or  made  upon 

the  demised  premises,  in  good  repair  and  condition." 

An  assignee  of  the  lease,  during  the  term,  removed  an  old  shop  window,  and  put  op  i 
its  place  a  plate-glass  front,  but  without  in  any  manner  fastening  it  (except  by  meant  < 
wedges)  to  the  premises: — 

Held,  that,  wnether  an  '*  improvement  *'  within  the  meaning  of  the  covenant  or  not,  th 
plate.glass  front  was  at  all  events  a  **  window  **  belonging  to  the  demised  premiscsi  ai 
therefore  that  it  could  not  bo  removed. 
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W.  H.  Hoggarthy  his  executors,  &c.,  should  and  1856. 
would  at  all  times  during  the  said  demise  well  and  truly  bvut 
pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  executors,      „    »• 

fli.j,  ,«       Haslett. 

&c.,  the  said  rent  thereby  reserved,  as  the  same  should 
become  due,  without  any  deduction  or  abatement  ihere- 
ont  for  taxes, rates,  or  otherwise  howsoever;  and  alsoshould 
and  would  once  in  every  three  years  of  the  said  term  well 
and  suflSciently  paint,  &c.,  and  also  from  time  to  time 
and  at  all  times  during  the  said  demise,  at  his  and  their 
own  proper  costs  and  charges,  in  all  respects  uphold, 
soatain,  maintain,  &c.,  and  keep  the  said  messuage  or 
tenement  and  premises,  and  the  said  passage,  &c.,  with 
all  the  walls,  glass  windows^  pipes,  gutters,  water-courses, 
sinks,  drains,  sewers,  and  appurtenances,  in,  by,  and  with 
all  and  all  manner  of  needful  and  necessary  reparation 
and  amendments  whatsoever;  and  the  same,  being  so 
sufficiently  upheld,  sustained,  &c.,  and  kept,  should  and 
wonld,  at  the  determination  of  the  said  term,  peaceably 
>Dd  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff,  his  executors,  &c.,  together  with  all  wainscoats, 
vuubtoi,  shutters^  fastenings^  hearths^  and  slabsy  chimney^ 
F^ces,  locks,  keys,  bolts,  bars,  and  other  things  which  then 
»OTf,  or  at  any  time  thereafter  should  be  thereunto  affixed 
^  hdtmging  {looking-glasses  and  furniture  excepted) ;  and 
^^^gether  also  with  all  sheds,  and  other  erections,  buildings, 
^  improvements,  which  should  be  erected,  built,  or  made 
^^  the  said  demised  premises,  in  good  repair  and  condition. 
The  declaration  went  on  to  aver  that  Hoggarth 
entered  by  virtue  of  the  said  demise ;  that  the  demised 
premises  came  to  and  vested  in  the  defendant,  who 
entered  into  and  upon  the  said  demised  premises,  and 
^'^me  and  continued  so  possessed  thereof  from  thence 
^til  the  expiration  and  determination  of  the  said  term. 
It  then  went  on  to  aver,  that,  during  the  said  term,  and 
ifter  the  assignment  to  the  defendant,  to  wit,  on  the 
^thof  March,  1855,  the  sum  of  8/.  10^.  became  and 

M  2 
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1856.       was  due  and  in  arrear  for  a  quarter's  rent;    that  the 

^^       defendant  failed  to  repair   the  demised  premises,  bui 

„    »•  broke  the  said  covenant  in  that  behalf;  that,  after  tb< 

ll  ASL.CTT 

assignment,  and  during  the  term,  the  defendant  suffeiec 
and  permitted  a  certain  erection  and  improvement,  t( 
wit,  a  certain  plate^lass  shop-front  (not  being  looking' 
glasses  or  furniture),  which,  during  the  term,  had  beei 
erected,  made,  and  set  up,  and  was  standing  up  an< 
affixed  to  the  demised  premises,  to  be,  and  the  same  was 
pulled  down  and  prostrated,  and  the  materials  thexeo 
wholly  removed  from  off  the  said  premises,  and  not  left 
surrendered,  or  yielded  up  unto  the  plaintiff  at  tb 
determination  of  the  term,  contrary  to  the  form  ani 
effect  of  the  said  indenture,  and  the  covenants  thereii 
contained  in  that  behalf;  and  that,  by  reason  of  the  saii 
breaches  of  covenant  thereinbefore  mentioned,  and  c 
the  said  demised  premises  having  been  left  in  such  ba^ 
order,  repair,  and  condition  as  aforesaid,  the  plaintiff  wa 
prevented  and  hindered  from  demising  or  letting  th 
same  on  such  advantageous  terms  as  he  otherwise  woali 
have  done,  and  the  said  premises  had  been  useless  ant 
unproductive  for  a  long  time. 
Picas  The  defendant  pleaded, — first,  that  the  estate,  right, 

title,  and  interest  of  Hoggarth  in  and  to  the  said 
house  and  premises  or  term,  did  not  come  to  or  vest 
in  him,  the  defendant,  in  manner  and  form  as  in  the 
declaration  was  allegccL 

Secondly,  that  he,  the  defendant,  did  not  break  the 
said  covenant  in  the  declaration  mentioned,  nor  did  he 
suffer  or  permit  the  said  messuage  or  tenemenC&c 
with  all  the  walls,  glass  windows,  &c.,  and  appurtenances 
to  become  or  continue  ruinous  or  in  great  decay  foi 
want  of  needful  upholding,  &c.,  as  in  the  declaratioi 
was  alleged. 

Thirdly,  that  he,  the  defendant,  did  not  suffer  o! 
permit  a  certain   erection   or   iroprovemenf,   to  wit,  i 
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<^rtain  plate-glass  shop-front,  to  bo,  nor  was  the  same,         185G. 
pulled  down  or  prostrated,  nor  were  the  materials  thereof        "^^ 
w'holly  carried  from  off  the   said   premises,  as  in    the      „   «'• 
declaration  was  alleged. 

Fourthly,  payment  into  court  of  8/.  10*. 
The  plaintiff  took  issue  on  the  first  three  pleas,  and 
:ook  out  the  8i  10*.  in  satisfaction  pro  tanto. 

By  an  order  of  nisi  prius  it  was  directed  that  a  verdict 

Kbould  be  entered  for  the  plaintiff  for  the  claim  in  the 

S^eclaration,  but  that  such  verdict  should  be  subject  to 

time  award  of  a  barrister,  who  was  impowered  to  direct 

tliat  a  verdict  should  be  entered  for  the  plaintiff  or  the 

defendant,  as  he  should  think  proper,  and  to  whom  the 

03use  and  all  matters  in  difference  between  the  parties 

'^ere  thereby  referred,  and  who  was  to  state  any  point  of 

^a'w  for  the  consideration  of  the  court  which  he  might  be 

^^uircd  to  do, — the  costs  of  the  cause  to  abide  the 

event  of  the  award,  and  the  costs  of  the  reference  and 

*ward  to  be    in  the    discretion  of  the  arbitrator;    the 

arbitrator  to  be  at  liberty  to  postpone  his  decision  as  to 

the  costs  of  the  reference  and   award  until   after  the 

^termination  by  the  court  of  any  point  of  law  raised  by 

Wm,  and  his  award  to  be  referred  back  to  him  for  his 

decision  as  to  the  said  costs. 

On  the  13th  of  November,  1855,  the  arbitrator  made 
tis  award  as  follows :  — 

"I  find  that  there  are  no  other  matters  in  difference 
between  the  parties  to  the  said  action  than  those  which 
■re  in  difference  in  the  cause:  And,  as  to  the  said  action, 
I  find  the  first  issue  for  the  plaintiff,  and  the  second 
^ue  for  the  defendant ;  and,  as  to  the  issue  taken  on 
^e  third  plea,  I  find  that  the  defendant  did  suffer  the 
plate-glass  shop-front  in  that  plea  mentioned  to  be  pulled 
<Jown,  and  the  materials  thereof  to  be  wholly  carried  off 
""om  the  premises:  And,  as  to  the  issue  taken  on  the 
'3st  plea,  I  find  and  state  the   following  facts,   at  the 
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1856.        request  of  the  parties   to   this  reference,  and  for  the 

^^^        purpose  of  raising  a  point  of  law  for  the  consideration  ol 

„   ^'  the  said  court : — 

Hablett. 

"  By  indenture  of  demise  dated  the  1st  of  May,  1841, 
the  plaintiff,  being  the  owner  of  a  house  No.  7,  Reform 
Place,  in  Woolwich,  in  the  county  of  Kent,  demised 
the  same  for  twenty-one  years  to  one  Hoggarth,  who 
assigned  it  to  one  Wilson,  who  in  1846  assigned  it  to 
the  defendant.     The  lease  contained  the  following  cove- 
nant, ^  That  Hoggarth,  his  executors,  administrators,  and 
assigns,  should  uphold,  sustain,  maintain,  tile,  lead,  pave, 
paint,  purge,  scour,  cleanse,  amend,  and  keep  the  said 
messuage    or    tenement  and    premises,  and  the  said 
passage,  tank,  pumps,  and  privy,  with  all  the  walls,  jflau 
windows^  pipes,  gutters,  watercourses,  sinks,  drains,  sewen^ 
and  appurtenances,  in,  by,  and  with  all  and  all  manner 
of  needful  and  necessary  reparations  and  amendments 
whatsoever ;  and  the  same,  being  so  sufficiently  upheld, 
sustained,  and  maintained,  tiled,  leaded,  paved,  purged, 
scoured,  cleansed,  white-washed,  painted,  amended,  and 
kept,  should  and  would,  at  the  determination  of  the  said 
term,  peaceably  and  quietly  leave,  surrender,  and  yield 
up  unto  the  plaintiff,  his  executors,  administrators,  or 
assigns,  together  with  all  wainscoats,  windows^  shutters, 
fastenings,  hearths  and  slabs,  chimney-pieces,  locks,  keys, 
bolts,  bars,  and  other  things  which  then  were,  or  at  any 
time  thereafter  should  be,  thereunto  affixed  or  belonging 
(looking-glasses  and  furniture  excepted),  and  together 
also  with  all  sheds  and  other  erections^  buildings,  and 
improvements^  which  should  be  erected,  built,  or  made 
upon  said  demised  premises,  in  good  repair  and  con- 
dition.' 

''The  defendant,  after  taking  possession  of  the  said 
house,  carried  on  therein  the  trade  and  business  of  a 
linen-draper.  From  the  time  of  his  so  taking  possession, 
and  up  to  March,  1850,  there  was  in   the   house    in 
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question  an  ordinary  shop  sash- window,  which,  being  1856. 
wisuited  to  the  defendant's  business^  and  unfit  for  the  "^^ 
proper  display  of  his  eoods,  was  removed  by  him,  and  „  «*• 
a  plate-glass  shop-front  or  window  substituted  m  its 
place.  This  plate-glass  shop-front  or  window  was 
brought  to  the  house  in  question  completely  made, 
and  then  placed  in  its  position,  haying  aboye  it  the 
biestsummer  of  the  house,  below  it  the  window-sill, 
and  on  each  side  of  it  the  two  story-posts.  Several 
wooden  wedges,  about  2}  inches  in  thickness,  were 
then  inserted  between  the  plate-glass  front  or  window- 
frame  and  the  story-posts,  which  had  the  effect  of 
keeping  the  plate-glass  front  or  window  securely  in  its 
position.  No  screws,  nails,  or  glue  were  used  in  fixing 
it  in  its  place.  When  the  wedges  were  withdrawn, — 
which  could  be  easily  done, — the  plate-glass  front  or 
window  could  be  lifted  out  of  its  place,  and  could  be 
lemoved  entire.  Attached  to  the  edge  of  the  window- 
frame,  and  projecting  a  little  therefrom,  ran  a  kind  of 
wooden  beading  called  a  shutter-stop,  which  covered 
and  concealed  the  wedges,  and  prevented  the  shutters 
from  touching  and  injuring  the  plate-glass  front  or 
window-frame.  This  shutter-stop  was  not  connected 
with  the  brestsummer,  the  story-posts,  the  window-sill, 
or  wiih  any  part  of  the  fabric  of  the  building,  but 
formed  a  portion  of  the  plate-glass  front  or  window 
itself  The  intention  of  the  defendant  in  fixing  the 
plate-glass  front  or  window  in  the  manner  above  men- 
tioned, was,  to  enable  him  to  remove  it  when  he  should 
think  proper.  He  removed  it  entire  in  March,  1854, 
*nd  placed  it  in  other  premises  belonging  to  him,  and 
^^  the  same  time  replaced  in  the  plaintiflTs  premises  the 
^h-window  which  he  had  previously  removed  as  afore- 
^id,  without  thereby  doing  any  injury  to  the  plaintiflTs 
premises. 
'' Plate-glass  shop-fronts  or  windows  of  the  description 


168 


IN    THE    COMMON    PLEAS, 


V, 
Ha8L£TT. 


]  856.  of  the  one  in  question  are  sometimes  annexed  to  house 
Btr„  by  nails  or  screws,  and  are  sometimes  confined  in  thei 
places  by  wooden  wedges. 

"The  value  of  the  plate-glass  front  or  window  ii 
question  was  15^ 

^^  If  I  am  bound,  as  arbitrator,  to  find  as  a  qoestioi 
of  fact  whether  this  plate-glass  shop-front  or  window 
was  ajixture  or  not,  or  afiixed  to  the  demised  premise 
or  not,  then  I  find  as  a  fact  that  the  said  plate-glas 
shop-front  or  window  was  not  a  fixture,  nor  affixed  t 
the  demised  premises. 

"  If  the  court  shall  be  of  opinion,  on  the  facts  abov< 
stated,  that  the  said  plate-glass  front  or  window  was  se 
up  or  affixed  to  the  said  demised  premises,  and  thai 
the  defendant  was  not  entitled  to  remove  it,  then  I 
find  the  issue  taken  on  the  last  plea  in  &vor  of  the 
plaintiff,  and  I  direct  that  the  verdict  be  entered  foi 
him  on  that  plea,  with  damages  15L  But,  if  the  court 
shall  be  of  a  contrary  opinion,  then  I  find  that  issue 
for  the  defendant :  and  I  postpone  my  decision  as  to  the 
costs  of  the  reference  and  award  until  afler  the  deter* 
mination  by  the  court  of  the  point  of  law  so  as  aforesaid 
raised  by  me," 

R.  E.  Turner  (with  whom  was  Hayes,  Seijt.),  for  the 
plaintiff,  (a)  Upon  the  facts  stated  by  the  arbitrator  in 
this  case,  the  defendant  had  no  right  to  remove  the 
plate-glass  front.  It  was  a  "fixture"  within  the  mean- 
ing of  the  covenant  \^Cresswell,  J.  It  is  found  as  a 
fact  that  the  shop-front  was  not  JixecL]  If  not  a  "  fixture," 
it  was  at  all  events  an  "  improvement"  within  the  terms 

(a)  The    point   marked  for  glass  front  at  the  end  of  the 

argument  on  the  part  of  the  term,  and  that  the  same  waa 

plaintiff,  was, — "  That,  accord-  either  a  *  fixture*  or  *  improve- 

ing  to  the  defendant's  covenant,  mcnt*  within  the  meaning    oi 

he  was  bound  to  leave  the  plate-  the  covenant.** 


Haslett. 
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of  the  covenant.     In  fFest  ▼.  Blakeway,  2  M.  &  G.  729,        1856. 
3  Scott»  N.  R.  218,  a  lessee  covenanted  to  yield  up  in        Jurt 
repair  at   the   expiration  of  his  term  all  erections  and 
improvemenU  which    should   be  erected,  made,  or  set 
up  during  the  term  upon  the  demised  premises.     An 
assignee  having  during  the  term  erected  a  green-house, 
the  framework  of  which  was  no  otherwise  fixed  to  the 
^alls  thereof  than   by  being  laid  thereon,  embedded 
in   mortar, — ^it  was  held  that  the  removal  of  the  sashes 
ttid  framework  was  a  breach  of  the  lessee's  covenant, 
though  no  damage  was  done  to  the  premises,  and  the 
vralls  and  flues  were  left  in  a  perfect  state.     The  window 
here  was  clearly  an  "improvement,"  within  the  cove- 
nant    [Cresswell^  J.     In  West  v.  Blakeway,  two  of  the 
judges,  Coltman,  J.,  and  Erskine,  J.,  held  the  green- 
house to  be  a  fixture.]     In  Martyr  v.  Bradley,  2  M.  & 
Scott,  25,  9  Bing.  225,  the  defendant  occupied  a  mill  as 
tenant  to  the  plaintiff  under  a  lease  containing  a  cove- 
nant on  the  part  of  the  tenant  to  deliver  up  the  premises 
at  the  end  of  the  term  in  good  repair,  **  together  with  all 
locks,  bolts,  bars,  and  all  other  fixtures,  fastenings,  and 
if^prooements,  that  should  at  any  time  during  the  term  be 
erected,  set  up,  or  fixed  upon  the  premises:"  and  it  was 
held  that  mill-stones  set  up  by  the  tenant  came  within 
the  term  "improvements"  in  the  covenant,  and  conse- 
quently could  not  be  removed  by  him  at  the  end  of  the 
term.    Tindal,  C.  J.,  there  says :  "  Whatever  sense  is 
given  to  the  word  *  improvements,'  it  must  necessarily 
^  held  to  apply  to  those  things  that  are  affixed  to  the 
demised  premises.    Now,  it  is  well  known  that  the  lower 
stone  in  a  mill  is  fixed  and  cemented  to  the  floor  of  the 
^ill,  and  that  the  upper  or  running  stone  is  also  fixed 
^0  the  upper  part  of  the  machinery.     The  stones,  there- 
"^fe,  in  the  present  case,  must  be  taken  to  be  improve- 
ments fixed  to  the  demised  premises.     There  are  other 
^ords  in  the   lease   that   lend  to    shew  that  the  term 
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1856.        '  improvements'  was  not  intended  to   be   confim 

Burt        improvements  in  the  substantial  parts  of  the  builc 

Hablbtt,      [Oresswett,  J.    The  Lord  Chief  Jastice  there  spei 

the  stones  as  fixed  to  the  freehold.]     The  window 

was  so  fixed  that  it  could  neither  have  been  tak< 

execution  on  a  fi«  fa.,  nor  distrained  for  rent 

Joyce,  for  the  defendant  (a)  The  finding  of  the 
trator  is  conclusive  in  fevour  of  the  defendant 
covenant,  after  dealing  with  fixtures,  proceeds, — * 
together  also  with  all  sheds  and  other  erections,  t 
ings,  and  improvements  which  should  be  erected,  1 
or  made  upon  the  said  demised  premises."  **  Imp 
ments"  there  must  be  understood  to  mean  some 
that  is  ejusdem  generis  with  ^^  erections  and  buildi 
The  arbitrator  finds  that  this  front  was  put  up  b; 
defendant  for  the  convenience  of  his  trade,  and  wit 
intention  of  removing  it  when  he  should  think  pr 
The  subject  of  fixtures,  and  the  right  to  remove  t 
underwent  considerable  discussion  in  a  recent  cai 
the  Exchequer  Chamber,  Bishop  v.  Elliott,  111 
113.     There,  by  indenture,  C.  demised  to  K  an 

(a)  The  pointB  marked  for  tare,  it  is  a  trade-fixtiu^ 

ai^ament  on  the  part  of  the  that  trade-fixtures  are  not 

defendant  were, — **1.  That  the  in  the  covenant, — 3.  Tfai 

plate-glass  front  having  been  covenant  *to  surrender  do 

found  not  to  be  a  fixture  in  refer  to  a  plate-glass  front 

point    of    fact    concludes    the  porarilj  set  up  for  the 

plain tifi*,  as  the  question  whe-  display  of  trade  goods,  an* 

ther  in  point  of  law  a  thing  is  a  a  plate-glass  front  is  not  ai 

fixture  or  not  only  arises  when  provement*  within  the  : 

the    thing  is  actually  affixed,  ing  of  the  covenant,  the 

but  for  some  reason  is  excepted  *  improvements,'  after  the 

out  of  the  general    rule  that  *  erections  and  buildings,* 

what  is  attached  to  follows  the  mean    improvements    eji 

freehold, — 2.  That,  if  it  is  open  generis    *  erected,    built, 

to  the  plaintiff  to  say  that  the  made  upon  *  the  demised 

plate-glass  front  is  in  fact  a  fix-  mises.** 
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finished  messuage  for  the  term  of  ninety-seven  years.  1856. 
The  indenture  contained  a  covenant  by  E.,  that,  at  the  burt 
eipiration  of  the  term,  he  would  deliver  up  the  demised  Haslett. 
premises  unto  C.»  ^*  together  with  all  locks,  keys,  bars, 
bolts,  marble  and  other  chimney-pieces,  foot-paces,  slabs, 
and  other^fiztures,  and  articles  in  the  nature  of  fixtures^ 
which  should  at  any  time  during  the  said  term  be  fixed 
or  fiistened  to  the  said  demised  premises,  or  be  thereto 
belongiog."  K  took  possession  of  and  completed  the 
messuage,  and  fitted  it  up  with  things  necessary  for  car- 
rying on  the  business  of  a  tavern-keeper  and  licensed 
victualler,  and  for  that  purpose  put  in  the  premises  cert£un 
fixtures  of  the  description  called  and  known  as  trade  and 
tenant's  fixtures.  B.  afterwards  contracted  with  E.  to 
purchase  from  him  an  under-lease  of  the  premises,  and 
the  good-will,  and  also  the  furniture,  fixtures,  stock  in 
trade,  &c,  at  a  valuation.  In  pursuance  of  this  contract, 
£•  executed  to  6.  an  underlease,  which  contained  a 
covenant  on  the  part  of  the  defendant  in  the  same  words 
^  the  above  covenant  by  E.  in  his  lease;  and  it  was 
held,  on  error,  that  the  covenant  above  set  forth  did  not 
i^train  B.,  the  lessee,  fi*omdisposingeither  of  the  tenant*s 
or  the  trade  fixtures,— thus  limiting  the  general  words  of 
the  covenant  to  fixtures  of  the  same  kind  and  descrip- 
tion that  had  been  before  enumerated.  [Crowder,  J. 
^e  language  of  the  covenant  as  to  fixtures  is  very 
comprehensive, — "  together  with  all  wainscots,  windows, 
shutters,  fastenings,  hearths  and  slabs,  chimney-pieces, 
'ocks,  keys,  bolts,  bars,  and  other  things,  which  then 
were  or  at  any  time  thereafter  should  be  thereunto  affixed 
or  belonging,  looking-glasses  and  furniture  excepted,^* 
The  arbitrator  finds  that  the  defendant  has  removed  a 
plate-glass  shop-front  or  window."  This  clearly  is  either 
*o  "inaprovement"  or  a  "  window"  within  the  terms  of 
tte  covenant]  (a) 

(a)  See  WUde  v.  Waters,  ant^,  Vol.  XVI,  p.  637. 
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1856.  Turner  was  not  called  upon  to  reply. 


Burt 

V, 

Hablett. 


Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  in 
this  case  is  entitled  to  recover,  because  I  think  the  plate- 
glass  shop-front  in  question  was  a  **  window  belonging 
to  the  demised  premises,*'  within  the  meaning  of  the 
covenant,  and  therefore  not  removable.  It  is  true  thai 
this  '^  window  **  was  not  so  fastened  to  the  premises  as  tc 
be  a  fixture  in  the  ordinary  sense.  But,  suppose  the 
tenant  had  removed  the  old  window  and  had  destroyed 
it,  according  to  Mr.  Joyce's  argument  the  assignee  would 
have  been  justified  in  leaving  the  premises  without  a 
window.  I  think  the  true  meaning  of  the  covenant  is, 
that  all  windows  which  then  were,  or  at  any  time  there- 
afler  should  be,  affixed  or  belonging  to  the  demised 
premises,  should  be  left  for  the  lessor  at  the  expiration 
of  the  term,  however  they  might  be  placed  there.  I 
therefore  think  the  plaintiff  is  entitled  to  the  judgment 
of  the  court 

Cresswell,  J.  I  am  of  opinion,  upon  this  finding 
of  the  arbitrator  with  reference  to  the  last  plea,  that 
the  verdict  must  be  entered  for  the  plaintiff  for  15/., 
because  I  think,  with  the  Lord  Chief  Justice,  that  the 
shop-front  in  question  was  a  *^  window*'  afler  the  time  of 
the  demise  belonging  to  the  premises,  and  which  by  the 
terms  of  the  covenant  the  defendant  was  bound  to  leave 
at  the  end  of  the  term.  Undoubtedly,  it  could  not  be 
said  that  this  was  a  house  without  a  window  during  the 
term. 

Crowder,  J.  I  am  of  the  same  opinion.  Without 
stopping  to  consider  whether  the  plate-glass  shop-front 
was  an  "  improvement"  within  the  meaning  of  the 
covenant,  or  whether  it  was  so  fixed  to  the  freehold 
cOs   to  belong  to  the  landlord,    it   seems  to    me   to   be 
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perfi^tl; clear  that  it  is  a  ^'  window"  within  the  meaning       1856. 

of  the  latter  part  of  the  covenant,  and   one  of  those        ^^ 

tilings  which  it  is  expressly  provided  shall  be  left  to  the  ^' 

laadlord  at  the  expiration  of  the  term.     The  lessor  is 

entitled  to  all  windows,  whether  affixed  or  belonging 

to  tbe  premises  at  the  time  of  the  demise,  or  becoming 

aflS JLed  or  belonging  thereto  at  any  time  during  the  term. 


\ViLLB8,  J.,  concurred. 


Judgment  <iccordingly. 


T 


Rendil  and  Another  v,  Merrett. 

May  27. 

BIS  cause  and  all  matters  in  difference  between  the  nieform(No. 
V^t-ties  were  referred  to  arbitration,  the  order  professing  of  execution  "* 
^«  be  made  under  the  17  &  18  Vict.  c.  125,  s.  3.  (a)  where  matteV 

n^   "^  of  account  is 
e  arbitrator  having  made  an  award  in  favor  of  the  roferred  to  and 

Pontiff  in  the  action,  stating  therein  that  there  was  no  an^arbitratorf 
"tatter  in  difference  brouffht  before  him  other  than  the  ^^^JJ'^  °^  *^® 

o  court,  or 

"tatters  in  difference  in  the  cause,  the  plaintiff,  without  county-court 
^^gningjwlgmenty  issued  execution  against  tbe  defendant  in  tied  by  the 
^he  form  prescribed  by  the  rules  of  court  of  Michaelmas  ^tf ?f ^M^ch- 
Vacation,  1854,— ante,  Vol.  XIV,  p.  776,  No.  10.  aeimasVaca- 

'  »  r  '  t,on,  1854, 

does  not  dis- 

Barnardy  in  Easter  Term,  obtained  a  rule  nisi  to  set  g^nUigof 
^ide  the  writ  of  fi.  fa.,  on  the  ground  that  the  order  J?*^S"f">  ?' 

-  »  o  the  obtaminff 

*^'  reference  was  by  consent,  and  not  made  under  the  a  rule  or  order 
<^<^nipnIsory  clauses  of  the  17   &   18  Vict.  c.  125;  and  vict.  c  no. 
^'^at,  if  it  were  made  under  that '  statute,  there  was  no  **  ^®* 

(a)  See  Browne  v.  Emerson^  ante,  Vol.  XVII,  p.  361. 
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1856.       judgment  to  warrant  the  fi.  fa.,  and  no  order  under  the 
Kbndil       l&2Victc.  110,8.  18. 


Mbrrett. 


Macnamara  now  shewed  cause.  This  was  a  compul- 
sory reference  under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict  c.  125,  which 
enacts,  that,  *'  if  it  be  made  appear,  at  any  time  after  the 
issuing  of  the  writ,  to  the  satisfaction  of  the  court  or  a 
judge,  upon  the  application  of  either  party,  that  the 
matter  in  dispute  consists  wholly  or  in  part  of  matters  of 
mere  account  which  cannot  conveniently  be  tried  in  the 
ordinary  way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  manner,  or  to  order  that 
such  matter,  either  wholly  or  in  part,  be  referred  to 
an  arbitrator  appointed  by  the  parties,  or  to  an  oflScer 
of  the  court,  or,  in  country  causes,  to  the  judge  of  any 
county-court,  upon  such  terms  as  to  costs  and  other- 
wise as  such  court  or  judge  shall  think  reasonable; 
and  the  decision  or  order  of  such  court  or  judge, 
or  the  award  or  certificate  of  such  referee,  shall  be 
enforceable  by  the  same  process  as  the  finding  of  a  jury 
upon  the  matter  referred."  The  7th  section  enacts  that 
''the  proceedings  upon  any  such  arbitration  as  afore- 
said shall,  except  otherwise  directed  thereby  or  by  the 
submission  or  document  authorising  the  reference,  be 
conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments,  as  to  the  power  of  the  arbitrator  and 
of  the  court,  the  attendance  of  witnesses,  the  production 
of  documents,  enforcing  or  setting  aside  the  award,  and 
otherwise,  as  upon  a  reference  made  by  consent  under  a 
rule  of  court  or  judge's  order."  The  form  of  writ  given 
by  the  rules  of  Michaelmas  Vacation,  1854,  No.  10, 
clearly  was  intended  to  authorise  an  execution,  without 
going  through   the   preliminary   ceremony  of  signing 
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judgment     It  is  not  competent  to  the  defendant  now        1856. 
to  object  that  the  order  was  by  consent,  or  that  it  im-       ^ 
properly  embraced  the  matters  in  difference :  if  he  had  ». 

intended  to  raise  that  objection,  he  should  have  come 
earlier.  The  words  of  the  statute  do  not  necessarily 
shew  that  a  judgment  should  be  signed  on  the  award, 
as  a  means  of  enforcing  it  And  it  clearly  is  for  the 
beneBt  of  all  parties  that  the  construction  which  has 
been  adopted  in  all  the  courts,  should  be  put  upon  the 
statute.  [Jerms,  C.  J.  It  seems  to  be  conceded  that 
this  was  a  hostile  reference,  and  therefore  the  words  **  all 
matters  in  difference"  should  be  struck  out  of  the  order.] 

Bamardy  in  support  of  his  rule.  The  7th  section  of 
the  17  &  18  Vict  c  125,  expressly  enacts  that  the 
award  made  under  the  provisions  of  the  drd  section 
shall  be  enforced  in  the  same  manner  as  upon  a  refer- 
ence made  by  consent  under  a  rule  of  court  or  judge's 
order.  Now,  it  is  clear  that  can  only  be  by  signing 
judgment  or  by  obtaining  an  order  or  rule  under  the 
1  &  2  Vict.  c.  110,  s.  18.  As  an  universal  rule,  there 
must,  except  in  cases  provided  for  by  the  last-mentioned 
statute,  always  be  a  judgment  to  warrant  the  issuing  of  a 
fi.  fa.  \JerviSy  C,  J.  What  is  the  use  of  a  judgment 
in  such  a  case  as  this?  The  rules  referred  to  were 
intentionally  framed  to  dispense  with  judgment]  The 
plaintiff  would  be  deprived  of  his  remedy  against  the 
lands  of  the  debtor,  unless  he  might  sign  judgment. 
And  it  never  could  have  been  intended  that  he  should 
have  the  option  to  sign  judgment  or  not.  Whatever 
the  intention  of  the  judges  in  framing  the  writs  referred 
to,  it  is  submitted  they  had  no  power  to  dispense  with 
a  judgment  \JermSy  C.  J.  You  come  here  to  set 
aside  a  fi.  fa.  which  is  in  (he  form  settled  by  the  judges.] 
It  is  not  the  form  of  the  writ  that  is  objected  to :  the 
objection  is,  that  the  judges  had  not  the  power  to  dis- 


r 

3 


.2  ^ 


:-  k  1*  Tee.  i  :S5>  s. 


.-'  ij:  *ii  y*Ti:n  if  Tiif  J  nzzmuu  l-r»  ?r:?cs»ijrc  At 


.»  •w-wT.-o^  ;^  nmiunrsfi  :3    ::£* 


^vt  tirt-":;.  *M  >±i=r»5ie-  ai  cjcc  «  referaKe  made  I 
'•/^,v;T.:    'iTiOer  a  r-^   of  cocxn   or   iiidzps   order. 
Uhsa.:,'^  'f^   fcnr*5   a   wtas,  ic-,  neceasaur  under   th 
»o/j  '/t;,f  f  u:cUoiis  01  :he  statute,  rbe  JQiIges  proceedc 
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mBf>OQ  a  notion  that  the  fi.  fiu  should  issue  on  a  mere 
-x-ooital  of  the  order  and  adjudication  of  the  master  or  the 
-fcitrator,  and  no  more ;  and  such  has  been  the  practice 
all   the  courts.     Upon  consideration,   however,  we 
Cbink  that  form  is  not  warranted   by  the  statute,  and 
cbat,  in  order  to  proceed  regularly  on  that  statute,  it  is 
■necessary  either  that  judgment  should  be  signed,  or  that 
AC3L  order  should   be   obtained   under  the  1  &  2  Vict 
c.    110,  s.  18.     We  think  the  former  the  better  course. 
It  is  manifest  that  there  should  be  a  judgment  or  some- 
thing that  could  be  registered:  otherwise  the  plaintiff 
might  have  a  fi.  fa.,  or  an  elegit  to  bind  the  lands  of  the 
debtor,  with  no  means  of  registering  it,  so  as  to  give 
t^otice  to  the  world.     The  proper  course  is  to  sign  judg- 
nnent.    The  rule  to  set  aside  the  fi.  fa.  will  therefore  be 
absolute :  but,  inasmuch  as  the  writ  was  issued  in  con- 
ft>nnity  with  the  suggestion  of  the  court,  we  think  the 
''ule  for  setting  it  aside  should  be  made  absolute  without 


Rule  absolute,  without  costs. 


1856. 


Kkndil 

V. 

Meebstt. 


John  Maples,  Appellant,  William  Pepper, 

Respondent 


^pril  22. 


'^  His  was  an  action  brought  in  the  county-court  at  Xen  years  ago, 
^^tiingham  to    recover  the    sum  of  22i,  under  the  ^'^^nVntfrom 
^**owing  circumstances: —  year  to  year, 

premisea  ad- 
^^^  joining  other 

^^'lUfles  occupied  by  B.  About  seven  years  ago,  A.  permitted  B.  to  make  a  communication 
r^T^^b  the  party-wall,  and  to  make  other  alterations,  upon  condition  that  B.  should,  at  the 
^?|P^Ujiation  of  his  tenancy,  restore  the  premises  to  their  original  state.  In  April.  1655,  B. 
J^^^e  baukrupt;  and,  on  the  1 7th  of  May,  B.  gave  notice  to  A^  that  he  would  deliver  up 
^|2|««ssion  of  the  premises,  under  the  12  &  13  Vict.  c.  106,  s.  145,  the  assignees  having 
^^ined  to  take  them : — 

^eld,  that  the  ''damages  resulting  from  the  non-compliance  with  the  condition  upon 

^^^ch  the  permission  to  alter  was  given,"  did  not  constitute  '*  a  liability  to  pay  money  upon 

*  ^ntbgency,"  within  the  178th  section  of  the  12  &  13  Vict.  «.  106 ;  and  that  the  condition 

^^  agreement  above  specified,  to  restore  the  premises  to  their  previous  state,  was  not  a 

^Mition  or  agreement  within  s.  1 45. 


vou  xyiiu — c.  B. 


N 
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1856. 


Maples, 
App., 

Pepper, 
Resp. 


Condition  or 
agreement. 


The  plaintiff  (below),  aboat  ten  years  ago,  let  to  the 
defendant  (below),  from  year  to  year,  with  a  half-yearly 
notice,  certain  premises  adjacent  to  a  shop  previously 
occupied  by  defendant. 

About  seven  years  ^o,  the  defendant  applied  to  the 
plaintiff  for  leave  to  convert  the  front  of  these  premises 
into  one  large  shop  window,  thus  removing  the  street 
door,  and  making  an  entry  through  the  party-wall  into 
the  old  shop. 

The  plaintiff  agreed  to  permit  this,  upon  amdUion 
thaty  at  the  determination  of  the  tenancy^  the  premises 
should  be  restored  by  the  defendant  to  their  original 
state. 

Upon  this  footing,  the  alterations  were  effected ;  and 
the  defendant  continued  in  occupation  until  a  petition 
for  adjudication  in  bankruptcy  was  filed  agiainst  him  in 
April,  1855. 

The  messenger  of  the  court  of  bankruptcy  came  into 
possession;  and,  on  17th  of  May,  the  defendant  gave 
notice  to  the  plaintiff  that  he  would  deliver  up  possession 
under  s.  145  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  13  Vict.  c.  106,— the  assignees  having 
declined  upon  the  12th  of  the  same  month. 

The  plaintiff  subsequently  met  the  defendant,  and 
required  him  to  perform  the  condition,  which  the 
defendant  declined  to  do. 

The  plaintiff  thereupon  commenced  this  action,  which 
is  now  taken,  by  direction  of  the  judge,  to  be  "for 
damages  resulting  from  the  non-compliance  with  the 
condition  upon  which  the  permission  to  alter  was  given." 

The  defendant  pleaded  bankruptcy,  and  produced  his 
certificate. 

The  judge  decided  that  the  plaintiff  was  entitled  to 
recover. 

The  questions  for  the  opinion  of  the  court  are, — 
whether  the  condition  or  agreement  above  specified,  to 
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restore  the  premises  to  their  previou9  state,  be  a  condition        1856. 
or  agreement  within  s.  145  of  The  Bankrupt  T^w  Con- 


...   .  Maples, 

flolidation  Act,  18499 — and  whether,  in  case  the  court         a  pp., 
shoold  be  of  opinion  that  it  is  not,  the  bankrupt  was         ^^^ ' 
discharged  by  his  certificate,   under  s.  178  or  under 
8. 200  of  the  same  acL 

If  the  court  should  be  of  opinion  in  the  affirmative 
upon  either  of  these  questions,  the  judgment  was  to  be 
entered  for  the  defendant. 

MerewetheTy  for  the  appellant     The  177th  section  of 
the  12  &  13  Vict  c.  106, — which  in  substance  is  a 
»«^nactment  of  the  66th  section  of  the  6  G.  4,  c.  16, — 
coacCa,  that,  **  if  any  bankrupt  shall,  before  the  issuing 
^  the  fiat  or  the  filing  of  a  petition  for  adjudication  of 
"Wikroptcy,  have  contracted  any  debt  payable  upon  a 
contingency  which  shall  not  have  happened  before  the 
^^Buing  of  such  fiat  or  the  filing  of  such  petition,  the 
person  with  whom  such  debt  has  been  contracted  may, 
if  be  think  fit,  apply  to  the  court  to  set  a  value  upon 
8Qch  debt,  and  the  court  is  hereby  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove 
the  amount  so  ascertained,   and  to  receive  dividends 
thereon ;  or,  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive  dividends 
with   the   other  creditors,  not  disturbing  any  former 
dividends;   provided  such  person  had  not,  when  such 
debt  was  contracted,  notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed."    That  section  was  intro- 
duced for  the  purpose  of  meeting  the  case  of  Toppin  v. 
Field,  4  Q.  B.  386,  3  Gale  &  D.  340,  where  a  liability 
onder  a  covenant  to  pay  to   the   insurance  office  the 
premiums  of  insurance  on  a  policy  given  to  secure  a 
debt,  was  held  not  to  constitute  a  contingent  debt  provable 

N  2 
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1856.        under  the  6  G.  4,  c.  16,  s.  56.     The  178th  secdon  of 

MAPLES,      the  12  &  13  Vict.  c.  106,  enacts,  that,  "if  any  trader 

App.,        ^jjQ  gjjgjj  become  bankrupt  after  the  commencement  of 

Pepper,  '^ 

Reap.  this  act,  shall  have  contracted,  before  the  filing  of  a 
petition  for  an  adjudication  of  bankruptcy,  a  liability  to 
pay  money  upon  a  contingency  which  shall  not  have 
happened,  and  the  demand  in  respect  thereof  shall  not 
have  been  ascertained  before  the  filing  of  such  petition, 
in  every  such  case,  if  such  liability  be  not  provable 
under  any  other  provision  of  this  act,  the  person  with 
whom  such  liability  has  been  contracted  shall  be  ad- 
mitted to  claim  for  such  sum  as  the  court  shall  think  fit ; 
and,  afler  the  contingency  shall  have  happened,  and 
the  demand  in  respect  of  such  liability  shall  have  been 
ascertained,  he  shall  be  admitted  to  prove  such  demand, 
and  receive  dividends  with  the  other  creditors,  and,  so 
far  as  practicable,  as  if  the  contingency  had  happened 
and  the  demand  had  been  ascertained  before  the  filing 
of  such  petition,  but  not  disturbing  former  dividends; 
provided  such  person  had  not,  at  the  time  such  liability 
was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed;  provided  also,  that,  where  any 
such  claim  shall  not  have,  either  in  whole  or  ii>  part, 
been  converted  into  a  proof  within  six  months  after 
the  filing  of  such  petition,  it  may,  upon  the  application 
of  the  assignees  at  any  time  afler  the  expiration  of 
such  time,  and  if  the  court  shall  think  fit,  be  expunged 
either  in  whole  or  in  part  firom  the  proceedings."  The 
first  case  which  seems  to  have  been  decided  upon  that 
section,  is.  Temple  v.  Pulleriy  8  Exch.  389.  There,  the 
defendant  having  been  in  July,  1846,  arrested  under  a 
ca.  sa.,  in  order  to  obtain  his  discharge  gave  to  the 
attorney  of  the  execution-creditor  5/.  and  a  blank 
promissory  note  stamp  with  his  name  written  on  it: 
in  May,  1851,  the  defendant  obtained  a  certificate 
in  bankruptcy  (under  the  12  &   13  Vict.  c.  106),  and 
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in  October,    1852,   the   attorney   filled   up   the  blank        1856. 
stamped  paper   by  makiDg  it  a  promissory   note   for       j^^^^  ^.^ 
2iL  18«.  6d,f  at  one  month's  date,  and  indorsed  it  to  the         App , 

Pkppfr 

plaintiiF  for  value :  and  it  was  held,  that  there  was  no  Resp.  * 
claiin  provable  under  the  fiat,  and  consequently  that 
the  certiGcate  was  no  bar  to  an  action  on  the  note« 
Next  came  the  case  Young  v.  Winter^  ante,  Vol.  XVI, 
p.  401.  There,  A.,  being  indebted  to  B.,  assigned  to 
him  a  policy  of  assurance  on  his  life,  and  covenanted  to 
pay  the  annual  premiums,  and^  in  case  he  did  not,  and 
A.  should  pay  them,  he  would  repay  him  the  amount 
with  interest,  on  demand.  B.  afterwards  became  bank- 
ropt)  and  obtained  bis  certificate.  A  premium  accruing 
due  after  the  bankruptcy,  and  being  unpaid  by  B.,  and 
A.  having  paid  it,  and  not  being  repaid, — it  was  held 
that  B.  was  not  discharged,  by  virtue  of  the  12  &  13 
Viet  c.  106,  ss.  178,  200,  from  liability  for  the  breach 
of  the  first  of  these  covenants,  but  that  he  was  discharged 
quoad  the  breach  of  the  second  covenant  No  formal 
judgment  was  delivered  in  that  case.  But,  in  a  subse- 
quent case  of  Warburg  v.  Tuchery  5  Ellis  &  B.  384, 
the  court  of  Queen's  Bench  took  the  same  view  as 
to  both  covenants  that  this  court  touk  as  to  the  first 
covenant.  In  ex  parte  Barwisy  in  re  Strahan,  25  Law 
Joum.  (Bankruptcy)  10,  a  joint  and  several  covenant 
^^  entered  into  by  a  principal  debtor  and  his  surety, 
^hat  the  principal  would  pay  a  sum  of  money  by  three 

• 

'ostalments,  with  interest,  on  three  specified  days.     The 

^^t  instalment  was  duly  paid ;  but,  before  the  second 

'ostalment  became  payable,  the  surety  became  bankrupt. 

^ne  creditor  applied  to  the  commissioner  (Evans)  to  be 

^cnitted  to  claim  against  the  bankrupt's  estate  in  respect 

^^     the   amount   of  the    two    unpaid    instalments   and 

''^ Merest,  and  was  allowed:  and  the  Lords  Justices,  on 

appeal,  held  that  the  claim  was  properly  admitted  as 

"pon  a  contingent  liability  under  the  i78th  section  of 
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1856.  the  statute.  Lord  Justice  Turner  there  said,  ''that,  up 
Maples,  *^  ^^®  *™®  ^^  ^^®  passing  of  the  consolidation  act,  the 
App,  law  had  made  no  provision  for  a  proof  in  respect  of 
Resp.  contingent  liabilities;  and  the  178th  section  was  intro- 
duced into  the  act  for  the  purpose  of  enabling  daims 
founded  on  such  liabilities  to  be  worked  out.  That 
shewed  that  it  was  the  intention  of  the  legislature  to 
exonerate  bankrupts,  as  far  as  practicable,  finom  anch 
liabilities,  and  it  was  the  duty  of  the  court  to  endeavoor 
to  carry  into  effect  the  intention  of  the  legialature." 
And,  referring  to  Young  v.  Winter  and  Warburg  ▼. 
Tucker^  he  said,  ^<  He  did  not  see  how  they  could  be 
reconciled;  and,  if  it  were  necessary  to  decide  between 
them,  he  should  prefer  following  Young  ▼.  WinUrJ* 
The  cases  of  Boorman  ▼.  Nash^  9  B«  &  C.  145,  and 
Green  v.  ^wrAneff,  8  Ad.  &  E.  701,  3  N.  &  P.  634,  are 
removed  by  the  178th  section.  [Crowder,  J.  What  is 
the  money  demand  here  ?]  Damages  for  not  restoring 
the  premises  to  their  original  state, — which  are  as 
susceptible  of  ascertainment  as  the  damages  in  Ex  parU 
Batemauy  m  re  Routledge^  ,25  Law  Joum.  (Bankruptcy) 
19.  There,  proprietors  of  saw-mills  contracted  to  saw 
timber  for  a  merchant,  and  to  insure  him  against  loss  aa 
to  any  timber  that  might  be  destroyed  by  6re.  A  fire 
took  place,  and  the  timber  at  that  time  at  the  mills  was 
destroyed.  The  parties  to  the  contract  agreed  as  to  the 
quantity  and  quality  of  the  timber  destroyed,  and  the 
merchant  brought  an  action  for  the  alleged  value,  and 
the  saw- mill  proprietors  soon  afterwards  were  adjudi- 
cated bankrupt  The  merchant  proceeded  with  the 
action,  notwithstanding  the  adjudication,  and  recovered 
a  verdict  for  the  sum  alleged  to  be  the  value,  and 
tendered  a  proof  for  that  sum  before  the  commissioner, 
who  rejected  it,  but  recommended  an  appeal :  and  the 
Lords  Justices  held  that  the  amount  of  the  loss  was 
capable  of  being  ascertained,  and  that  the  merchant  was 
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entitled  to  prove,  and  with  that  declaration  the  matter        1856. 
w»  sent  back   to   the   commissioner.      Lord  Justice       ji^^^^j 
Tnnier,  in  answer  to  an  objection   there   urged,  that         App., 
there  could   be  no  certain  measure  of  damages,  and        Resp. 
refamng  to  Grem  ¥.  BidmM,  8  Ad.  &  E.  701,  3  N.  & 
P.684|.and  WooOeg  v.  Smiih,  ante,  VoL  UI,  p.  610, 
lijs:  ^  In  eadh  of  thoae  cases,  there  were  other  matters 
opes  to  dispute  besides  the  mere  question  of  value :  but, 
in  tin  present  case,  I  see  nothing  which  can  be  open 
todigpote,  except  the  mere  question  of  value.** 

Hen,  the  next  question  is,  whether  the  145th  section 
of  the  12  &  13  Vict  c.  106,  releases  the  bankrupt  firom 
the  cofenants  he  has  editered  into  with  his  landlord. 
The  section  enacts,  **  that,  if  the  assignees  of  the  estate 
nd  eSBCts  of  any  banklrupt  having  or  being  entitled  to 
njland  either  under  a  conveyance  to  him  in  fee  or 
Boderan  agre^ent  for  any  such  conveyance,  subject  to 
toy  perpetual  yearly  rent  reserved  by  such  conveyance 
or  agreement,  or  having  or  being  entitled  to  any  lease  or 
^gteement  for  a  lease^  shall  elect  to  take  such  land  or  the 
ksefit  of  such  conveyance  or  agreement,  or  such  lease 
oragoeement  for  a  lease,  as  the  case  may  be,  the  bank- 
nipt  shall  not  be  liable  to  pay  any  rent  accruing  after 
the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudi- 
cation of  bankruptcy  against  him,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance 
(A  the  conditions,  covenants,  or  agreements  in  any  such 
conveyance  or  agreement,  or  lease  or  agreement  for  a 
lease;  and,  if  the  assignees  shall  decline  to  take  such 
land,  or  the  benefit  of  such  conveyance  or  agreement,  or 
lease  or  agreement  for  lease,  the  banknipt  shall  not  be 
liable,  if,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  have  declined,  he  shall  deliver 
up  such  conveyance  or  agreement,  or  lease  or  agreement 
tor  lease,  to  the  person  then  entitled  to  the  rent,  or 
having  so  agreed  to  convey  or  lease,  as  the  case  may  be ; 
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18t'i6.  and,  if  the  assignees  shall  not  (upon  being  thereto  re- 
jl^pj^gg  quired)  elect  whether  they  will  accept  or  decline  such 
App.,  land  or  conveyance  or  agreement  for  conveyance,  or 
Rmp.  such  lease  or  agreement  for  a  lease,  any  person  entitled 
to  such  rent,  or  having  so  conveyed  or  agreed  to  convey, 
or  leased  or  agreed  to  lease,  or  any  person  claiming 
under  him,  shall  be  entitled  to  apply  to  the  court,  and 
the  court  may  order  them  to  elect  and  deliver  up  such 
conveyance  or  agreement  for  conveyance,  or  lease  or 
agreement  for  lease,  in  case  they  shall  decline  the  same, 
and  the  possession  of  the  premises,  or  may  make  such 
other  order  therein  as  it  shall  think  fit"  The  cases  of 
Slack  V.  Sharpe,  8  Ad.  &  E.  366,  3  N.  &  P.  39,  and 
Ex  parte  Hoptan^  2  M.  D.  &  De  G.  347,  shew  that  a  parol 
lease  is  within  this  section,  an  ofier  to  deliver  possession 
being  equivalent  to  delivery  of  the  lease.  But  the 
question  is  whether  the  condition  to  restore  the  premises 
at  the  determination  of  the  term  to  their  original  state, 
is  a  condition  or  agreement  within  the  section.  If  this 
had  been  a  lease  or  an  agreement  for  a  lease,  no  doubt 
the  non-restoration  of  the  premises  would  have  been  a 
breach  :  Doe  d.  DaUon  v.  Janeg^  4  B.  &  Ad.  126 :  and, 
if  the  assignees  had  taken  to  the  premises,  they  would 
have  been  bound  to  perform  the  condition.  [WiUiamM^J. 
Do  you  admit  that  the  determination  of  the  tenancy  has 
arrived  ?]     Upon  the  notice  given  under  s.  145,  it  has. 

H.  Jamesy  contra.  The  claim  in  question,  it  is  sub- 
mitted, is  barred  by  the  178th  section  of  the  12  &  13  Vict, 
c  106,  and  there  was  no  debt  provable  under  the  bank- 
ruptcy. The  contract  was,  not  to  pay  any  sum  of  money 
upon  a  contingency,  but  to  restore  the  premises  to  their 
then  condition,  at  the  determination  of  the  tenancy,  if  the 
landlord  would  permit  the  tenant  to  make  certain  altera- 
tions. For  what  could  the  plaintiff  come  in  and  prove  ? 
It  is  suggested  that  the  amount  provable  would  be,  the 
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sam  paid  to  the  builder  for  reinstating  the  premises.  1856. 
That,  however,  would  not  necessarily  be  so :  it  might  be  IT  I 
evidence  of  the  measure  of  damages.  The  plaintiff  might  App., 
shew  the  amount  of  damage  by  other  evidence,  even  Reap, 
thongh  he  had  not  laid  out  a  shilling ;  and  it  might  be 
that  he  would  be  entitled  to  special  damage  by  reason  of 
the  non-repair.  It  is  not,  like  the  value  of  an  annuity, 
or  the  like,  a  matter  of  calculation.  In  order  to  fix  the 
amount,  the  plaintiff  would  have  to  prove  that  the 
defendant  had  left  the  premises  in  their  altered  state, 
and  that  a  certain  amount  of  damages  resulted  therefrom. 
In  the  case  of  Ex  parte  Batemauy  the  quantity  and 
quality  of  the  timber  had  been  ascertained:  the  sum 
due  had  also  been  ascertained  by  the  verdict.  Nothing 
of  the  sort  occurs  here  :  the  whole  remains  to  be  ascer- 
tained, and  can  only  be  ascertained  through  the  interven- 
tion of  a  jury.  It  is  difficult  to  distinguish  the  nature  of 
the  liability  here  from  that  which  existed  in  Temple  v. 
Pullenj  8  Exch.  389.  There,  the  defendant  had,  in 
July,  1846,  been  arrested  under  a  ca.  sa.,  and,  in  order 
to  obtain  his  discharge,  gave  the  attorney  for  the  execu- 
tion-creditor 5/.,  and  a  blank  promissory  note  stamp  with 
his  name  on  it:  in  May,  1851,  the  defendant  obtained  a 
certificate  in  bankruptcy;  and,  in  October,  1852,  the 
attorney  filled  up  the  blank  stamped  paper,  by  making 
it  a  promissory  note  for  24/.  ISs.  6d.,  at  one  month's 
date,  and  indorsed  it  to  the  plaintiff  for  value :  and  it 
was  held  that  there  was  no  claim  provable  under  the  fiat 
under  either  the  172nd,  the  177th,  or  the  178th  sections 
of  the  12  &  13  Vict.  c.  106,  and  consequently  that  the 
certificate  was  no  bar  to  the  action  on  the  note.  The 
only  possible  distinction  between  that  case  and  the 
present,  is,  the  contingency  existing  there  that  the 
stamp  should  be  filled  up.  In  Ex  parte  Todd,  In  re 
Williamson,  24  Law  Journ.  (Bankruptcy)  20,  before  the 
filing  of  a  petition  for  adjudication  of  bankruptcy,  a 
verdict  of  1000/.  was  obtained  against  a  trader  in  an 
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1856.       action  of  tort,  subject  to  a  reference  as  to  the  amount 
^JJTT      of  damages  to  be  paid ;  subsequently  the  petition  was 

App..        61ed  and  the  adjudication  was   made:    the   arbitrator 
Prppbb* 

Retp.        afterwards  made  his  award,  fixing  the  amount  of  dam- 
ages, the  assignees  taking  no  part  in  the  proceedings: 
the  plaintiff  in  the  action  signed  final  judgment,  and 
applied  to  prove  under  the  bankruptcy  for  the  amount 
of  certified  damages  and  costs :  and  it  was  held  by  the 
Lords  Justices, — overruling  the  commissioner's  deri- 
sion,— that  this  claim  was  not  a  '*  liability  to  pay  money 
upon  a  contingency,*'  within  s.  178,  and  that  proof  could 
not  be  admitted.    And  Lord  Justice  Turner  said :  ^We 
must  consider  what  the  implied  contract  was.    It  was,  to 
pay  such  sum  as  the  arbitrator  should  award.     There  is 
no  contingency  in  the  contract,  except  the  contingency 
of  the  arbitrator  not  making  an  award.    I  cannot  say 
that  it  appears  to  me  that  the  act  has  reference  to  a 
contingency  of  that  description.**    Then,  the  agreement 
to  reinstate  the  premises  clearly  was  not  a  condition  or 
covenant  within  the  meaning  of  the  145th  section«     It 
was  collateral  to  the  demise :  it  was  no  part  of  the  agree- 
ment under  which  the  defendant  occupied  the  premises: 
jt  was  a  subsequent  independent  bai^n,  not  incor- 
porated in  the  original  terms  of  the  holding.     Though 
the  words  of  the  section  would  seem  to  shew  that  the 
jegislature  contemplated  the  case  of  an  agreement  which 
could  be   ''delivered  up,"  it  cannot,  after  the  case  of 
Slack  V.  Sharpen  followed,  as  it  has  been,  by  subsequent 
decisions,  be  contended  that  it  does  not  apply  to  an  oral 
agreement.    But  it  is  submitted  that  this  is  not  the  case 
of  a  condition,  covenant,  or  agreement  at  all,  seeing  that 
it  was  different  as  well  in  point  of  time  as  of  subject- 
matter  firom  the  contract  under  which   the  defendant 
became  tenant  of  the  premises. 

MerewetheTy   in  reply.     This  might  be  considered  to 
be  a  tenancy  renewed  every  year;  and  the  agreement  to 
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restore  the  premises  to  their  original  state  would  be        1856. 
incorporated  in  the  renewed  contract  of  tenancy  for  the      ^^^ 
^ear  in  which  it  was  made.      {Cresswell,  J.     If  each         App., 
^ear  constituted  a  new  tenancy,  how  would  you  make         Resp. ' 
the  defendant  responsible  to  restore  the  premises  in 
<x)nsideration  of  that  re-letting?]     It  would,  it  is  sub- 
emitted,  be  a  continuing  liability  year  by  year. 

Jbbyis^  C.  J.     I  am  of  opinion  that  the  respondent, 
the  plaintiff  below,  is  entitled  to  succeed.     The  first 
question  is^  whether  the  agreement  to  restore  the  pre- 
snises  to  their  original  state  at  the  determination  of  the 
tenancy,  was  a  condition  or  agreement  within  the  145th 
section  of  the  12  &  13  Vict  c.  106.     It  seems  to  me 
that  that  question  is  answered  by  the  &cts  pointed  out 
l)y  Mr.  James.     There  was  a  subsisting  tenancy.    Then 
the  parties  entered  into  a  new  and  independent  agree- 
ment which  forms  the  subject  of  this  action.     Without 
-stopping  to  consider  whether  or  not  the  case  of  Slack  ▼• 
Sharpe  was  rightly  decided,  I  think  it  is  quite  clear  that 
the  condition   or  agreement  mentioned  in  the   145th 
section  must  be  a  contemporaneous  agreement, — part  of 
the  terms  of  the  demise :  and  there  was  none  such  here. 
Mr.  Mere  wether  contends  that  there  was  a  new  tenancy 
created  year  by  year,  and  that  the  condition  or  agreer 
ment  to  restore  might  be  considered  as  engrafted  upon 
the   agreement   so    made    in    the   year   in  which    the 
alterations  were   made.     But,    if  that  were  so,  there 
would  be  a  subsequent  new  taking  of  the  premises  in 
their  altered  state. 

As  to  the  other  question,  I  am  clearly  of  opinion  that 
the  agreement  to  restore  the  premises  did  not  give  rise 
to  a  liability  to  pay  money  upon  a  contingency  within 
the  178th  section  of  the  statute,  but  to  a  liability  to 
restore  the  premises,  or  to  give  the  plaintiff  a  compen- 
sation  in  damages,  such  as  a  jury  might  think  him 
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1856.       entitled  to^  for  a  failure  to  perform  the  condition  at  the 

'~^^2vLE        ^^^  ^^  ^^®  tenancy.     I  think  we  cannot  do  better  than 

^pp..        follow   the   decisions   of  this   court  and  the  court  of 

Resp.         Queen's  Bench,  in   Vounff  v.   Winter  and  Warburg  v. 

Tucker. 


Cresbwell,  J.  I  am  of  the  same  opinion  upon  both 
points.  The  contract  to  restore  the  premises  to  their 
original  state  formed  no  part  of  the  agreement  of 
letting,  nor  was  it  ''a  condition,  covenant,  or  agree* 
ment  in  any  lease  or  agreement  for  a  lease,*'  which 
would  pass  to  the  assignees  if  they  had  elected  to  take 
to  the  premises.  It  cannot,  therefore,  &11  within  the 
145th  section  of  the  12  &  13  Vict.  c.  106.  With 
regard  to  the  other  question,  this  clearly  was  not  a 
liability  to  pay  money  upon  a  contingency  which  had 
not  happened  before  the  bankruptcy^  Within  the  178th 
section.  It  was  merely  a  liability  to  be  called  upon  to 
repair  the  premises  when  the  tenancy  should  be  deter- 
mined. I  think,  therefore,  the  plaintiff  is  entitled  to 
retain  his  verdict. 

Chowder,  J.  I  also  am  of  opinion  that  the  condition 
or  agreement  in  question  is  not  such  a  one  as  was  con- 
templated by  the  145th  section,  because,  assuming  that 
it  may  be  by  parol,  the  agreement  must  at  all  events 
come  within  the  words  **  in  any  such  lease  or  agreement 
for  a  lease."  But  for  the  case  of  Slack  v.  Sharpe,  and 
those  cases  which  have  followed  it,  I  must  own  I  should 
have  thought  the  condition,  to  satisfy  that  section,  must 
be  in  some  written  document :  but,  at  all  events,  it  must 
be  in  the  lease  or  agreement  I  also  think  this  is  not 
a  case  of  liability  for  the  payment  of  money  upon  a 
contingency  within  the  178th  section. 

WiLLES,  J.     I  am  of  the  same  opinion.     In  order  to 
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bring  the  case  within  the  178th  section  of  the  statute,       ]866. 
the  bankrupt  must  have  contracted  a  liability  to  pay      maples, 
money  upon  a  contingency  which  has  not  happened  at        App., 
the  time  of  the  issuing  the  fiat  or  filing  the  petition.        Knp, 
Now,  the  liability  here  is,  to  restore  the  premises,  at  the 
determination  of  the  tenancy,  to  their  original  state,— 
to  reinstate  a  building  in  a  certain  form.     It  is  true  that 
the  defendant,  if  he  foiled  to  perform  his  agreement, 
might  be  liable  to  pay  money  in  the  shape  of  damages. 
But,  is  that  a  liability  to  pay  money  upon  a  contingency  ? 
Certdnly  not.    It  is  not  a  liability  to  pay  money  until  it 
results  in  damages ;  and  then  it  is  a  liability  to  pay  money 
absolutely,  and  not  upon  any  contingency.     Then,   is 
the  case  within  s.  145  ?   It  is  not ;  because  the  condition 
in  question  is  not,  within  the  language  of  that  section, 
one  of  the  conditions,  covenants,  or  agreements  in  the 
letue  or  agreement     Assuming,  as  we  are  bound  to  do, 
that  Slack  v.  Sharpe  was  rightly  decided,  the  question 
is,  whether  this  agreement  to  restore  the  premises  to 
their  original  state  was  one  of  the  terms  under  which  the 
tenant  entered.     It  clearly  was  no  part  of  the  original 
contract  of  hiring.     It  was  a  contract  under  which  the 
tenant  was  to  do  something  which,  if  not  permitted  by 
the  landlord,  would  amount  to  commissive  waste.     It  is 
unnecessfiry  to  say  more  than  that  this  was  a  collateral 
agreement   which   did  not  at  all  affect   the  terms   of 
the  holding.     It  somewhat  resembles  the  agreement  in 
Zhnellan  v.  Read,  3  B.  &  Ad.  899,  where  a  landlord 
who  had  demised  premises  for  a  term  of  years  at  50L 
a   year,   agreed   with  his   tenant    to    lay   out   50L   in 
making  certain  improvements  upon  them,  the  tenant 
undertaking  to   pay   him    an  increased  rent  of  5/.  a 
year    during   the   remainder    of   the   term    (of  which 
several    years    were    unexpired),    to    commence    from 
the  quarter    preceding    the   completion  of  the    work, 
— and    it   was    held    that   the    landlord,   having   done 
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1856.  the  work,  might  recover  arrears  of  the  6t  a  year  against 
'mavlrbT^  ^^^  tenant,  though  the  agreement  had  not  been  signed 
App..  by  either  party;  for,  that  it  was  not  a  contract  for  any 
Reap.  any  interest  in  or  concerning  lands  within  the  statute  of 
frauds.  There  is  a  similar  case  of  Harries  v.  TThomaSj 
2  M.  &  W.  32.  So,  here,  the  agreement  as  to  the 
restoration  of  the  premises  formed  no  part  of  the  terms 
of  the  tenancy.  But  Mr.  Merewether  ingeniously  sug- 
gested, that,  as  the  tenant  continued  to  hold  the  premises 
after  that  agreement  was  come  to,  the  law  might  imply 
a  new  contract  of  tenancy,  with  the  additional  term 
introduced, — by  analogy  to  the  case  of  Buckwarth  y. 
SimpsoHy  1  C.  M.  &  R.  834.  That,  however,  is 
assuming  a  term  in  the  contract  which  has  no  exist* 
ence,  viz.  that  the  holding  on  was  a  part  of  the  con- 
sideration for  the  agreement  that  the  tenant  might  alter 
the  premises.  No  such  contract  can  be  implied.  Tlie 
whole  consideration  consisted  in  the  assent  of  the 
landlord  to  the  making  of  the  alterations.  For  these 
reasons,  I  am  of  opinion  that  neither  the  145th  nor  the 
178th  section  of  the  12  &  13  Vict  c  106  has  any 
application  to  this  case. 

Judgment  accordingly,  (a) 

(a)  As  to  oostg,  vide  ant^  p.  161. 
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1856. 


T 


Koch  and  Gooel  v.  Shepherd.  ^    ^ 

May  6. 


HIS  was  an  action  upon  a  bill  of  exchange  for  SSI,  A.  and  B., 
drawn  by  the  plaintifis,  who  were  bankers  at  Frankfort,  Frankfort, 
npon  and  accepted  by  the  defendant.     The  declaration,  *"^.^  ^^^^ 
besides  a  count  upon  the  bill,  contained  the  common  exchange 

^  which  became 

money  counts.  due  on  the  2nd 

The  defendant  pleaded  the  statute  of  limitations,  to  1343,    xhe  ' 

which  the  plaintiffs  replied,  that,  at  the  time  of  the  ^f^fjli,o 

accruing  of  the  causes  of  action,  they  were  beyond  the  statute  of  limi- 

seas,  and  that  they  did   not,  nor  did  either  of  them,  which  the  plun« 

come  to  this  country  until  within  six  years  next  before  ^tjlt  the' 

the  commencement  of  the  suit     Issue  thereon.  time  of  the! 

accruing  of  the 

The  cause  was  tried  before  Williams,  J.,  at  the  second  causes  of  ac- 
sitting  in  London  in  the  present  term.     The  facts  were  beyond^Sie*'^^ 
as  follows:— The  plaintiffs  in   1848  advanced  moneys  J^Jf/^Jf' 
to  the  defendant  at  Frankfort,  for  which  he  gave  them  nor  did  either 
the  bill  declared  on,  which  became  due  on  the  2nd  of  come  to' this 
December  in  that  year.     The  action  was  commenced  ^^J^^in^i^^ 

on  the  1st  of  July,  1856.  years  before 

T  1  .1  1.       .  1        1   •     'iv  T^     L    the  commence- 

In  ordgr  to  sustain  the  rephcation,  the  plamtitt  Koch  ment  of  the 

was  called.     He  stated  that  he  was  not  in  England  at  **^in°support 
any  time  during  the  years  1848,  1849,  or  1850,  nor  of  the  replica- 

tion^  xk*  was 

until  the  year  1851,  when  he  came  to  the  great  exhi-  called.    He 
bition.      He  also  stated  that  his   partner,  Gogol,  had  ^^^  ^ot  in 
never  been  in  England :  and,  when  asked  how  he  could  ^^^^^^^^^^ 
know  that,  he  said  he  was  in  the  habit  of  seeins  him  il»©  maturity 

°  of  the  bill  and 

almost  daily,  and  he  was  certain,  that,  if  he  tiad  been  the  year  I85i; 

and  that  his 
partner,  B. , 

bad  never  been  in  England.   Upon  cross-ciamination,  he  admitted  that  B.  was  occasionally 

absent  from  Frankfort  for  three  or  four  days,  and  sometimes  for  a  week  or  a  month 

toffethcr: — 

Held,  that  this  was  evidence  to  go  to  the  jury ;  and  that  it  was  not  necessary  to  call  B. 

bimself  to  negatife  his  having  been  in  England. 

O  2 
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1856.        in  Eoglandy  he  (the  witness)  must  have  heard  of  it. 

^^^j[        Upon  cross-examinationy  he  admitted  that  his  partner 

»•  was  occasionally  absent  from  Frankfort  for  three  or  four 

days,  and  sometimes  for  a  week  or  a  month  at  a  time ; 

but  still  he  had  a  moral  conviction  that  he  had  never 

visited  this  country. 

One  Grainger,  the  London  correspondent  of  the 
plaintiffs,  who  was  also  called,  stated  that  he  had  not  seen 
either  of  the  plaintiffs  in  England  between  the  2nd  of 
December,  1848,  and  the  year  1851;  and  that,  if  they 
or  either  of  them  had  been  here,  he  must  have  known  it. 
On  the  part  of  the  defendant,  it  was  submitted  that 
there  was  no  evidence  to  negative  Gogel's  having  been 
in  England  between  the  maturity  of  the  bill  and  the 
time  of  commencing  the  action. 

The  learned  judge,  however,  thought  otherwise,  and 
the  jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  bill  and  interest, — leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  there  was  no  evidence  to  go 
to  the  jury. 

Keane  now  moved  accordingly.  Upon  this  evidence, 
there  was  nothing  to  justify  the  jury  in  finding  that 
Gogel  had  not  been  in  England.  \Jervisy  C.  J.  Why 
not?  M.  Gogel  is  a  native  of  and  resident  in  a  foreign 
country.  Why  should  it  be  presumed  that  he  came  to 
England?  Cresswett^  J.  How  would  the  case  have 
stood  before  the  statute  14  &  15  Vict  c.  99,  which 
first  allowed  the  parties  to  the  cause  to  be  examined  ? 
Suppose  a  man  were  wandering  about  alone,  without  an 
attendant,  he  never  could,  according  to  your  ai^ument, 
have  negatived  the  fact  of  his  having  been  in  England.} 
It  is  difficult  to  conceive  the  case  of  a  man  so  entirely 
isolated  from  society  as  to  be  unabk  to  prove  his  where- 
abouts.    Here,  the  defendant  was   entitled  to  the  best 
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evidence.      [JerviSy    C.  J.     What   would   be   the   best        1856. 

evidence  in  such  a  case?]     The  man  himself.     [Jervis^        ^^ 

(>.  J.     One  man  is  as  good  as  another.     The  rule  as  to 

the  best  evidence  has  nothing  whatever  to  do  with  the 

case.]     The  evidence  which  was  given  really  amounts 

to  nothing.     Koch  admitted  that  his  partner  was  in  the 

babit  of  absenting  himself  for  three  or  four  days,  and 

sometimes  for  a  week  or  a  month.     For  anything  that 

appears,  he  might   upon   one  of  those  occasions  have 

come  over  to  England.     [Jervis,  C.  J.     Suppose  three 

actions  were  pending,  one  in  England,  one  in  Scotland, 

and  one  in  Ireland,  and  the  same  plea  and  replication 

in  each  as  here, — would  the  absent  partner  be  presumed 

to  be  in  England,  in  Scotland,  or  in  Ireland  ?]     So  far 

as  concerns  Gogel,  it  is  submitted,  the   statement  of 

Koch  amounted  to  mere  hearsay  evidence.     If  Gogel 

had  been  called,  he  might  have  been  cross-examined: 

or,  he  might  have  been  examined  under  a  commission. 

{JerviSf  C.  J.     You  say  the  man  himself  must  always 

be  called   in   support    of   such  a   replication   as   this. 

Suppose  he  were  dead,  would  such  evidence  as  this  be 

sufficient  to  go  to  a  jury?]     In  that  case  possibly  it 

would  be. 

Per  Curiam.  There  is  no  pretence  for  a  rule  in  this 
case.  There  was  abundant  evidence  to  go  to  the  jury 
in  support  of  the  replication. 

Rule  refused,  (a) 

(a)  See  Lafond  v.  Ruddock^  ante,  Vol.  XIII,  p.  8l3,  and  Towns 
V.  Mead,  ant^  Vol.  XVI,  p.  123. 
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The  first  count 
of  tbe  declara- 
tion stated, 
that  a  certain 
song  of  which 
the  plaintiffs 
were  the  pro- 
prietors had 
been  sung 
by  a  certain 
eminent 
singer  at 
certain  public 
concerts, 
and  had 
acquired 
f^reat  popu- 
larity, and 
became  in  great 
demand;  that 


Chappell  and  Others  v.  Davidson. 

X  HE  first  count  of  the  declaration  stated,  that, 
whereas  a  song  named  "  Minnie/'  of  which  the  plaintifis 
were  the  proprietors,  had  been  sung  at  certain  public 
concerts  in  London,  called  Jullien's  Concerts,  by  a 
certain  eminent  singer  named  Madame  Anna  Thillon, 
and  had  acquired  great  popularity,  and  became  in  great 
demand  with  the  public ;  that  thereupon  the  plaintifls, 
in  the  course  of  their  trade  and  business  as  music-selleiB 
and  music  publishers,  carried  on  by  them  under  the 
name  and  style  of  "  Jullien  &  Co.,*'  so  being  the  pro- 
prietors of  the  said  song,  printed  and  published  copies  of 
the  same,  on  the  outside  leaf  of  which  they  caused  to  be 

the  plaintifis 

published  it  with  a  likeness  of  the  singer  on  the  outside  leaf;  and  that  the  defendantt  after 
such  publication  thereof  by  the  plaintiffs,  deceitfully  and  fitmdulently,  and  without  ihm 
consent,  caused  to  be  printed  another  song,  the  music,  melody,  and  words  whereof  doaely 
resembled  the  music,  melody,  and  words  of  the  plaintifis*  song,  and  with  an  outside  leu 
bearing  the  likeness  of  the  same  singer,  and  similar  words  to  Uiose  of  the  plaintHb'  tong, 
with  the  fraudulent  intention  of  representing  and  inducing  a  belief  that  it  was  the  wong  of  toe 
plaintiffs,  and  deceitfully  and  fraudulently,  and  without  the  plaintifis*  consent,  oflered  for 
sale  and  sold  great  numbers  thereof,  under  the  false  colour  and  pretence  that  it  was  the  tong 
so  published  by  the  plaintifis ;  whereby  the  plainUfis  were  injured  in  the  sale  of  their  urn 
song. 

The  second  count  was  substantially  the  same,  but  limited  to  the  piratical  use  of  the  title- 
page  and  devices  on  the  outside  leaf  of  the  plaintifis*  song. 

The  third  count  stated  that  the  plaintifis  were  the  proprietors  of  the  coprright  in  a  oertaii 
book,  and  that  the  defendant,  witnout  their  consent  in  writing,  wrongfiufy  and  injoriouli 
printed  for  sale  divers  copies  of  the  said  work,  contrary  to  the  form  of  the  statute  in  anal 
case  made  and  provided,  whereby  the  plaintifis*  profits  were  lessened. 

The  fourth  count  charged  the  defendant  with  ''having  in  his  possession  for  8ale,«iid 
selling,**  divers  copies  of  the  work  so  unlawfully  and  without  the  consent  of  the  plabitiff 
printed. 

The  defendant  pleaded, — ^to  the  whole  declaration, — that  the  song  in  question  was  prialw 
and  published  without  the  name  and  place  of  abode  of  the  printer  upon  the  first  or  Isui 
leaves  thereof,  in  violation  of  the  statute  2  &  3  Vict.  c.  12 : — 

Held,  that  the  plea  disclosed  no  defence  as  to  the  charges  in  the  third  and  fourth  counts 
and  umblt  that  it  could  not  be  taken  distributively. 

Qiitfre,  whether  the  third  and  fourth  counts  were  bad  for  not  shewing  that  the  allcgei 
infringement  of  copyright  took  place  in  England  ? 

Qiupre,  whether  * 
had  been  rc^ 
answer  to  the  action  ? 

Semble,  that  the  non-rcgistrutiun  should  at  all  events  have  been  pleaded. 


bother  the  want  of  an  allegation  m  the  third  and  fourth  counts,  that  the  copyrigfa 
jgistored  at  Stationers*  Hall,  pursuant  to  the  5  &  6  Vict.  c.  45,  a.  24,  was  ai 
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printed  the  said  name  **  Minnie/'  and  below  the  said       1866. 
name  to  be  engraved  a  likeness  of  the  said  Madame     chappell 
-Anna  Thillon,  and  the  words  ^^  Sung  by  Madame  Anna 
IThillon  at  JuIIien's  Concerts''  to  be  printed  at  the  foot 
of  the  said  likeness,  so  as  to  denote,  and  by  which  said 
outside  leaf  so  printed  and  engraved  it  was  denoted  to, 
and    understood  by,  the  public,  that  the  said  song  so 
printed  and  published  by  the  plaintiffs  was  the  same 
song  which  had  been  so  sung  by  the  said  Madame  Anna 
Thillon  at  the  said  concerts :  that  the  plaintiffi,  in  the 
oourse   of  their  said   trade  and    business,  sold  great 
numbers  of  copies  of  the  said  song  so  printed  and  pub- 
lished by  them  with  such  outside  leaf  as  aforesaid :  Yet 
that  the  defendant,  well  knowing  the  premises,  after  the 
said  publication  by  the  plaintifis  of  the  said  copies  of  the 
sud  song^  deceitfully  and  fraudulently,  and  without  the 
consent  of  the  plaintifis,  caused  to  be  printed  a  certain 
other    song,  the  music,  melody,  and  words  whereof 
closely  resembled  and  imitated  the  music,  melody,  and 
words  of  the  said  song  so  published  and  sold  by  the 
plaintifis,  and  on  the  outside  leaf  whereof  the  words 
*V  Minnie,  dear  Minnie,"  were  printed  by  the  defendant 
as  the  name  of  the  said  song,  and  below  the  said  words 
a    likeness  of  the  said    Madame   Anna  Thillon   was 
engraved,  and  also  the  words  ^^  Madame  Anna  Thillon" 
printed  by   the  defendant  on    the  said   outside  leaf, 
beneath  the  said  likeness;  the  said  song  and  the  said 
outside  leaf  thereof  being  so  printed  and  engraved  by 
the  defendant,  with  the  fraudulent  intention  that  the 
said  outside  leaf  thereof  should  be  similar  in  appearance 
to,  and  represent,  and  should  be  understood  and  supposed 
by  the  public  to  be,  the  said  outside  leaf  of  the  said  song 
of  the  plaintiffs,  and  that  the  said  song  itself  should 
represent,  and  be   understood    and   supposed   by   the 
public  to  be,  the  said  song  of  the  plaintiffs:  and  the 
defendant  deceitfully  and  fraudulently,  and  without  the 
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1856.  plaintifis*  consent,  offered  for  sale  and  sold  great  numbers 
of  the  said  song  so  printed  by  bim,  and  with  snch  out- 
side leaf  so  printed  and  engraved  as  aforesaid^  the  said 
outside  leaf  and  song  being  so  calculated  and  likely  so 
to  mislead,  and  in  fact  misleading,  the  public  as  afore- 
said, under  the  false  colour  and  pretence  that  the  same 
was  the  said  song  so  printed,  published,  and  sold  by  the 
plaintiffs  as  aforesaid ;  the  said  outside  leaf  of  the  said 
song  of  the  defendant,  and  the  said  song  itself,  being  in 
fact  calculated  and  likely  to  mislead,  and  in  fiict  mis- 
leading, the  public  to  suppose  and  believe  that  the  said 
outside  leaf  and  the  said  song  were  the  outside  leaf  of 
the  said  song  of  the  plaintifls,  and  the  said  song  itself  of 
the  plaintifls ;  by  reason  whereof  the  plaintifls  had  been 
hindered  and  prevented  from  selling  many  copies  of  their 
said  song  which  they  would  otherwise  have  sold,  and 
had  lost  great  profits  thereby,  and  many  persons 
believed  that  the  said  song  so  published  by  the 
defendant  was  and  is  the  song  so  published  by  the 
plaintiffs. 
Second  count  The  second  count  stated  that  the  plaintifls,  being  such 
musicHsellers  and  music-publishers  as  in  the  first  count 
mentioned,  and  being  proprietors  of  the  said  song,  and 
so  sung  by  the  said  Madame  Anna  Thillon  as  therein 
also  mentioned,  caused  the  same  to  be  printed  with  the 
outside  leaf  thereof  containing  the  said  word  **  Minnie,** 
the  said  engraving,  and  the  said  words  at  the  foot  of  the 
said  engraving,  as  in  the  first  count  was  more  particularly 
described;  that  the  plaintifls,  in  the  way  of  their  said 
trade  and  business,  published  and  sold  great  numbers  of 
copies  of  the  said  song  so  printed  by  them,  with  such 
outside  leaf  as  aforesaid,  and  acquired  great  profits  by 
the  sale  thereof:  Yet  that  the  defendant,  well  knowing 
the  premises,  after  the  publication  of  the  said  song  by  the 
plaintiffs,  deceitfully  and  fraudulently,  and  without  the 
consent  of  the  plaintiffs,  caused  a  certain  other  song  to  be 
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printed  with  an  outside  leaf  containing  the  words  '*  Minnie,        }  355^ 

ciear  Minnie^*"  at  the  top  thereof,  and  a  likeness  of  the  said  — 

Itfadame  Anna  Thillon  engraved  on  the  siud  outside  leaf  v. 

imnoediately  beneath  the  said  words,  and  also  the  words 

^Madame  Anna  Thillon"  printed  at  the  foot  of  the 

said  likeness,  the  said  outside  leaf  being  so  printed  and 

engraved  by  the  defendant  with  the  fraudulent  intention 

that  the  same  should  be  similar  in  appearance  to,  and 

re[H«sent,  and  should  be  understood  and  supposed  by 

the  public  to  be,  the  said  outside  leaf  of  the  said  song 

of  the  plaintifis,  and  that  the  said  song  so  printed  by 

the  defendant  should  be  understood  by  the  public  to  be 

the  said  song  of  the  plaintiffs,  the  said  outside  leaf  of 

the  said  song  of  the  defendant  being  in  fact  calculated 

and  likely  to  mislead  and  in  fact  misleading  the  public 

to  suppose  and  believe  that  the  said  outside  leaf  and  the 

said  song  were  the  outside  leaf  of  the  said  song  of  the 

plaintifis,  and  the  said  song  itself  of  the  plaintiffs;  and 

the  defendant,  deceitfully  and  fraudulently,  and  without 

the  plaintiffs'  consent,  offered  for  sale  and  sold  great 

numbers  of  copies  of  the  said  song  so  printed  by  him 

with  such  outside  leaf  as  aforesaid,  and  so  calculated  and 

likely  to  mislead  and  in  fact  misleading  the  public  as 

aforesaid,  under  the  false  colour  and  pretence  that  the  same 

was  the  said  song  so  printed,  published,  and  sold  by  the 

plaintifis  as  aforesaid :  by  reason  whereof  the  plaintiffs 

had  been  hindered  and  prevented  from  selling  many 

copies  of  their  said  song,  which  they  would  otherwise 

have  sold,  and  had  lost  great  profits  thereby,  and  many 

persons  believed  that  the  said  song  so  published  by  the 

defendant  was  and  is  the  said  song  so  published  by  the 

plaintiffs. 

The  third  count  stated  that  also  before  and  at  the  Third  count. 
time  of  committing  the  grievances   thereinafter  men- 
tioned, the  plaintiffs  were  and  still  are  the  proprietors 
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1856.  of  a  then  and  still  subsisting  copyright  in  a  ceitain  book 
intituled  << Minnie;"  yet  the  defendant,  well  knowing 
the  premises,  wrongfully  and  injuriously,  and  without 
the  consent  in  writing  of  the  plaintifis,  so  being  such 
[proprietors  as  aforesaid,  printed  for  sale  divers  copies  of 
the  said  book,  and  of  portions  of  the  eaid  book,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  whereby  the  profits  of  the  plaintifis  in  their  said 
copyright  therein  had  been  and  were  greatly  lessened. 
Fourth  count  The  fourth  count  stated  that  also,  before  the  com* 
mitting  of  the  grievances  thereinafter  mentioned,  divers 
copies  of  the  said  book,  and  of  portions  of  the  said 
book,  had  been  unlawfully,  and  without  the  consent  in 
writing  of  the  plaintiffs,  so  being  such  proprietors  as 
last  aforesaid,  printed  for  sale  by  some  person  to  the 
pliuntiffs  unknown ;  yet  the  defendant,  well  knowing  the 
premises,  without  the  consent  in  writing  of  the  plaintiffi, 
so  being  such  proprietors  as  aforesaid,  had  in  his  posses- 
sion for  sale,  and  sold,  divers  copies  of  the  said  book, 
and  of  the  said  portions  of  the  said  book,  which  had 
been  so  unlawfully  printed  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided: 
whereby  the  profits  of  the  plaintifis  in  their  said  copy- 
right had  been  greatly  lessened  And  the  plainti£b 
claimed  500L 

The  defendant  pleaded  to  the  whole  of  the  declaration 
(tentbly),  that  all  the  copies  of  the  said  book  or  song 
intituled  ^^  Minnie,^'  in  the  declaration  mentioned,  when 
printed  by  the  plaintifis,  as  in  the  declaration  mentioned, 
were  meant  and  intended  by  the  plaintifis  to  be  pub- 
lished and  dispersed,  and  were  printed,  publbhed,  and 
sold  by  the  plaintiffs,  as  in  the  declaration  mentioned, 
after  the  making  and  passing  of  a  certain  act  of  parlia- 
ment ma^e  and  passed  in  a  session  of  parliament  holden 
in  the  second  year  of  the  reign  of  her  present  Majesty, 


Tenth  plea. 
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for  amendiog  an  Act  of  the  thirty-ninth  year  of  King       1856. 
Geoige  the  Third,  for  the  more  effectual  suppression  of    chappbll 

societies  established  for  seditious  and  treasonable  pur-    _    <*• 

,  \  Dayumon. 

po8es»ftnd  for  better  preTenting  treasonable  and  seditious 
practices,  and  to  put  an  end  to  certain  proceedings  then 
pendiDg  under  the  said  act;  that  each  and  every  of  the 
said  copies  of  the  said  book  or  song  was  a  printed  paper 
or  book  within  the  true  intent  and  meaning  of  the  said 
tot  of  the  second  year  of  the  reign  of  her  said  Majesty, 
and  that  each  and  every  of  the  said  copies  of  the  said 
sdDg  coDttsted  of  more  than  one  leaf,  and  was  printed 
OD  more  than  one  aide;  that  there  never  was  printed 
opoD  the  first  or  last  leaves  of  the  said  copies  of  the 
said  aong,  or  of  any  or  either  of  them,  in  l^ble 
characters,  the  name  of  the  printer  of  the  said  copies 
of  the  said  song,  or  of  any  or  either  of  them,  or  the 
usual  place  of  abode  or  business  of  the  printer  of  the 
said  copies  of  the  said  song,  or  any  or  either  of  them ; 
that  none  of  the  copies  of  the  siud  song  were  printed  at 
^  umyersity  press  of  Oxford,  or  the  Pitt  Press  of 
Cambridge;  and  that  the  plaintifis  published  and  sold 
^  said  copies  of  the  said  song  as  in  the  declaration 
''^QtioDed,  without  the  name  or  usual  place  of  abode 
^  business  of  the  person   printing  the  same    being 

I^ted  thereon  as  aforesaid,  and  with  full  notice  and 

biowledge  of  the  premises  in  that  plea  mentioned. 
Vhe  plaintifis  demurred  to  the  tenth  pica;  the  ground  Demurrer. 

of  demurrer  being,  **  that  the  plea  discloses  no  defence 

to  this  action,  and,  at  all  events,  not  to  the  third  and 

fourth  counts  of  the  declaration/*    Joinder. 

•*^5waywe  Smith  (with  whom  was  iJ.  E.  Tumer\  in 
^Port  of  the  demurrer,  (a)    The  third  a^d  fourth 

^^^  Xhe  points  marked  for  ^M.  That  the  plea  is  no  an. 
^^''^etit  on  the  part  of  the  swcr  to  the  third  and  fourth 
r  Mntin^jj^  were  as  follows, —  counts,  as  no  printing  is  alleged 
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1856.        counts  do  not,  and   need  not,  aver  any  printing;  the 
Chappell     P'®^  therefore,  as  addressed  to  those  counts,  is  clearly 

^    ^  repuimant  on  the  face  of  it     [Jervis,  C.  J.     As  to  those 

Davidson.         *    ^  ^ 

counts,  the  plea  clearly  will  not  do.]  The  first  and 
second  counts  are  good,  and  the  plea  is  no  answer  to 
them.  {JerviSf  C.  J.  The  plea  must  be  good  for  the 
whole,  or  it  is  bad  altogether.  Bavill  intimated  that  he 
did  not  mean  to  object  to  the  first  and  second  counts, 
but  to  contend  that  the  plea  was  a  sufficient  answer  to 
those  counts,  and  that  the  third  and  fourth  counts  were 
bad,  for  not  averring  that  the  alleged  infiingement  took 
place  in  England.]  The  15th  section  of  the  5  &  6 
Vict  c.  45.  enacts,  *^  that,  if  any  person  shall,  in 
any  part  of  the  British  dominions,  after  the  passing 
of  this  act,  print  or  cause  to  be  printed,  either  for 
sale  or  exportation,  any  book  in  which  there  shall  be 
subsisting  copyright,  without  the  consent  in  writing 
of  the  proprietor  thereof,  or  shall  import  for  sale  or 
hire  any  such  book,  so  having  been  unlawfully  printed, 
from  parts  beyond  the  sea,  or,  knowing  such  book  to 
have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hu^e,  or  shall 
have  in  his  possession  for  sale  or  hire,  any  such  book  so 
unlawfully  printed  or  imported,  without  such  consent  as 
aforesaid,  such  offender  shall  be  liable  to  a  special  action 
on  the  case  at  the  suit  of  the  proprietor  of  such  copy- 

or  implied  in  those  counts ;  or,  declaration,  is  not  a  paper  or 

if  it  is,  it  is  quite  consistent  book  within  the  meaning  of  the 

with  those  counts,  and  with  the  2  &  3  Vict  c.  12. 

plea,  that  the    piracies   com-  ^*  3.  That,  supposing  it  to  be 

plained  of  were  committed  bj  a  paper  or  book   within    the 

the  defendant  before  such  print-  meaning   of  the    statute,  the 

ing  bj  the  plaintiffs ;  and  that  neglect  of  the  plaintiffs  to  com- 

the  plea,  being  bad  in  part,  is  ply  with  the  provisions  of  the 

whollj  bad.  statute,  affords  no  defence  to 

"2.    That  the  *8ong'  men-  thb  action." 
tioned   and   described  in    the 
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right,  to  be  brought  in  any  court  of  record  in  that  part        1836. 

of  the  British  dominions  in  which  the  offence  shall  be     Chappbll 

committed:  provided  always,  that,   in    Scotland,  such     Davidson 

ofiender  shall  be   liable  to  an    action  in  the  court  of 

session  in  Scotland,  which  shall  and  may  be  brought 

and  prosecuted  in  the  same  manner  in  which  any  other 

action  of  damages  to  the  like  amount  may  be  brought  and 

prosecuted  there.*'     It  is  enough  to  aver,  as  is  averred 

here,  that  the  defendant  wrongfully  and  injuriously,  and 

without  the  consent  in  writing  of  the  plaintiffs,  so  being 

proprietors,  printed  the  book,  contrary  to  the  form  of 

the  statute  in  such  case  made  and  provided.     It  is  the 

common  form  of  declaring.     It  was  not  necessary  to 

allege  that  the  infringement  took  place  in  England.     It 

is  only  in  the  case  of  an  action  in  an  inferior  court  that 

it  need  be  alleged  that  every  material  fact  took  place 

within  the  jurisdiction.     The  court  will  not  assume  that 

the  infringement  took  place  out  of  England.     [Bomll 

here   intimated  that  he  meant  also  to  object  that  the 

third  and  fourth  counts  omitted  to  aver  that  the  plaintifis' 

copyright  was  registered  pursuant  to  s.  24,  which  enacts 

"that  no  proprietor  of  copyright  in  any  book  which 

shall  be  first  published  after  the  passing  of  this  act,  shall 

maintain  any  action  or  suit  at  law  or  in  equity,  or  any 

summary  proceeding,  in  respect  of  any  infringement  of 

such  copyright,  unless  he  shall,  before  commencing  such 

action,  suit,  or  proceeding,  have  caused  an  entry  to  be 

made  in  the  book  of  registry  of  the  stationers'  company, 

of  such  book,  pursuant  to  this  act:  provided  always,  that 

the  omission   to  make  such   entry  shall  not  affect  the 

copyright  in  any  book,  but  only  the  right  to  site  or  proceed 

in  respect  of  the  infringement  thereof  as  aforesaid.^^     It 

clearly  was  not  necessary  for  the  plaintiffs  to  aver  in 

their  declaration  that  the  copyright  was  registered  under 

that  section.     If  the  plaintiffs  had  omitted  to  comply 

with  the  statute  in  that  respect^  the  defendant  might 
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1856.        have  shewn  that  by  his  plea.     [CresswelU  J*     You 
Chappbll     it  to  the   case  of  a  plea   of  the  non-delivery 
Datioson.     attorney's  bill  ?]    Yes,    The  last  two  counts  being 
the  plea,  being  addressed  to  the  whole  declaration 
not  being  in  its  nature  distributive,  is  a  bad 
Gabriel  v.  Dresser,  ante,  Vol.  XV,  p.  622. 

Bamll  (with  whom  was  Tapping\  contriL  (a) 
defendant  does  not  contend  that  the  first  two  c 
are  bad  And  it  is  not  pretended  on  the  other  sid 
the  plea  is  not  a  perfectly  good  answer  to  those  o 
They  are  founded,  not  on  a  claim  of  copyright,  I 
trade-mark,  or  trade-title.  The  answer  set  up  1 
plea  is,  that  the  plaintiffs  have  printed  the  work 
illegal  form,— -a  form  prohibited  by  a  general  act  of 
ament,  and  upon  grounds  of  public  policy.  The  39 
c.  79,  which  first  required  the  printer's  name  to  be  a 
to  books,  &C.,  recites  the  object  of  the  act  to  I 
suppression  of  seditions  and  treasonable  societies 
by  ss.  23  et  seq.  enacts  some  very  stringent  regul 

(a)  The  points  marked  for  forinfringementofanyBU 

argument  on  the  part  of  the  property  in  or  rights  r 

defendant,  were, —  to  the  said  song. 

«*  1 .  That  the  plea  discloses  a         **  2.  That  the  first  and 

good  defence   to  the  several  counts  are  bad  in  snbstt 

counts  of  the  declaration,  in-  not  shewing  any  copyri 

asmuch  as  it  ^ews  that  the  song  the  said   song,  nor  any 

the  infiringement  of  the  supposed  rights  therein  or  relating  \ 

property  in  and  alleged  rights  which  the  acts  of  the  def 

relating  to  which  the  several  complained  of  in  those 

counts  complain  of,  was  unlaw-  could  have  infiringed ;  ai 

fully   printed,  published,    and  all  the  acts  complained 

sold,  in  violation  of  the  pro-  those  counts  were  acts 

visions  of  the  39  G.  3,  c.  79,  he  the  defendant  migh 

51  G.  3,  c.  65,  and  2  &  3  Vict  fully  do,  and    for  whii 

c.  12;  and  that  the  plaintifis  plaintiffs    could    maints 

were  privy  and  parties  to  that  action,  even  though  the 

illegality,  and  are  consequently  have  been  damaged  then 
unable  to  maintain  any  action 
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as  to  printers,  and  amongst  them  the  27th  section  pro-       1866. 
videsy  "  that  any  person  who  shall  print  any  paper  or  '^^T^ 
book  whatsoever  which  shall  be  meant  or  intended  to  be  v. 

published  or  dispersed,  whether  the  same  shall  be  sold 
or  given  away,  shall  print  upon  the  front  of  every  such 
paper  if  the  same  shall  be  printed  on  one  side  only, 
and  upon  the  first  and  last  leaves  of  every  paper  or  book 
which  shall  consist  of  more  than  one  leaf,  in  legible 
characters,  his  or  her  name,  and  the  name  of  the  city, 
town,  parish,  or  place,  and  also  the  name  (if  any)  of  the 
square,  street,  lane,*  court,  or  place  in  which  his  or  her 
dwelling-house  or  usual  place  of  abode  shall  be ;  and 
every  person  who  shall  omit  so  to  print  his  name  and 
place  of  abode  on  every  such  paper  or  book  printed  by 
him,  and  also  every  person  who  shall  publish  or  dis- 
perse, or  assist  in  publishing  or  dispersing,  cither  gratis 
or  for  money,  any  printed  paper  or  book  which  shall 
have  been  printed  afler  the  expiration  of  forty  days  from 
the  passing  of  this  act,  and  on  which  the  name  and 
place  of  abode  of  the  person  printing  the  same  shall  not 
be  printed  as  aforesaid,  shall,  for  every  copy  of  such 
paper  so  published  or  dispersed  by  him,  forfeit  and  pay 
the  sum  cf  20/."  The  51  G.  3,  c.  65,  limits  the  liability 
of  the  oflFender  to  twenty-five  penalties  or  forfeitures  in 
respect  of  the  same  paper  or  book.  The  27th  section  of 
the  first-mentioned  act  was  repealed  by  the  2  &  3  Vict, 
c  i^,  which,  however,  by  s.  2,  imposed  a  penalty  of  5/. 
per  copy  for  every  omission  to  print  the  name  and  place 
of  abode  of  the  printer  on  the  first  or  the  last  leaf  of 
every  paper  or  book.  In  Bensley  v.  Bignold^  5  B.  &  Aid. 
335,  it  was  held  that  a  printer  could  not  recover  for 
labour  or  materials  used  in  printing  any  work,  unless  he 
afiixed  his  name  to  it  pursuant  to  the  39  G.  3,  c.  79,  s.  27. 
Bayley,  J.,  there  says:  "The  39  G.  3,  c.  79,  establishes 
several  regulations  for  public  purposes.     It  requires  that 
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1856.       certain  acts  shall  be  done,  and  makes  it  penal  for  any 
Chappell      person  to  neglect  to  do  those  acts.     The  oniisnon  to  do 

-     ^'  them   is  a  direct  violation   of  the  law:  and  a   party 

Davidson.  ^  "^      •' 

cannot  be  permitted  in  a  court  of  law  to  recover  for 
work  and  labour  done  in  direct  violation  of  the  law. 
Where  a  provision  is  enacted  for  public  purposes,  I  think 
it  makes  no  difference  whether  the  thing  be  prohibited 
absolutely  or  only  under  a  penalty.  The  public  have  an 
interest  that  the  thing  shall  not  be  done;  and  the  objec- 
tion in  this  case  must  prevail,  not  for  the  sake  of  the 
defendant,  but  for  that  of  the  public."  There  are 
numerous  authorities  to  shew  that  a  thing  the  doing 
of  which  is  prohibited  by  an  act  of  parliament,  on 
grounds  of  public  policy,  though  the  prohibition  is  only 
enforced  by  means  of  a  penalty,  cannot  be  made  the 
subject  of  an  action  in  a  court  of  law.  The  law  is 
clearly  and  distinctly  stated  by  Parke,  B.,  in  delivering 
the  judgment  of  the  court  of  Exchequer  in  Cope  ▼• 
Rowlands^  2  M.  &  W.  157,  where  he  says, — '*  It  is  per- 
fectly settled,  that,  where  the  contract  which  the  plain- 
tiff seeks  to  enforce,  be  it  express  or  implied,  is,  expressly 
or  by  implication,  forbidden  by  the  common  or  statute 
law,  no  court  will  lend  its  assistance  to  give  it  effect 
It  is  equally  clear,  that  a  contract  is  void  if  protected 
by  a  statute,  though  the  statute  inflicts  a  penalty  only; 
because  such  a  penalty  implies  a  prohibition :  per  Lord 
Holt,  BartleU  v.  Finer,  Carth.  252,  Skinn.  322.  Affd  it 
may  be  safely  laid  down,  notwithstanding  some  dicta 
apparently  to  the  contrary,  that,  if  the  contract  be  ren- 
dered illegal,  it  can  make  no  difference,  in  point  of 
law,  whether  the  statute  which  makes  it  so  has  in 
view  the  protection  of  the  revenue,  or  any  other 
object.  The  only  question  is,  whether  the  statote 
means  to  prohibit  the  contract^  This  principle  was 
acted   upon  by   this   court   in   Ritchie  v.  Smith,    antd 
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VoL  VI,  p.  462  (a),  where  an  agreement,  the  object  of        1856. 
which  was  to  enable  an  unlicensed  person  to  sell  excise^     Chappell 
able  liqaors,  contrary  to  the  9  G.  4,  c.  61,  was  held     D^^JJig^K. 
illegal,  on  the  ground  of  its  being  an  agreement  entered 
into  for  the  purpose  of  enabling  one  of  the  parties  to  it 
to  contravene  a  statute  passed  for  the  protection  of  public 
morals.     In   Taylor  v.   The    Crowland  Gas  and   Coke 
dampamf,  10  Exch.  29d»  it  was  held  that  the  44  G.  3, 
c  99,  s.  14,  which  imposes  a  penalty  on  any  unqualified 
person  who  acts  as  a  conveyancer,  is  a  prohibitory  act, 
and  therefore  such  person  cannot  recover  for  convey* 
ances  drawn  by  him :  and  Parke,  B.,  said :  **  The  true 
principle  is  laid  down  in  Cope  v.  Rowlands,  2  M.  &  W. 
149,  and  Smith  v.  Mawhood,  14  M.  &  W.  452 ;  and  the 
question  in  all  these  cases,  is,  whether,  looking  at  the 
statute,   the   object   of  the   legislature   in   imposing   a 
penalty,  was,  to  prohibit  the  particular  act,  or  whether 
it  was  for  a  different  purpose.     Therefore,  the  simple 
point  which  we  have  now  to  decide,  is,  whether  the 
legislature  intended  to  prohibit   this  act  being  done, 
under  a  penalty,  and  thus  render  it  illegal,  for,  if  so,  the 
plaintiff  cannot  recover."     [Jervis,  C.  J.     If  the  third 
and  fourth  counts  are  good,  it  is  unnecessary  to  discuss 
this  point.]     Assuming,  then,  that  the  plea  is  a  good 
plea  as  to  the  first  and  second  counts,  the  question  will 
be  whether  the  third  and  fourth  counts  can  be  sustained. 
These  counts  are  founded  on  proprietorship  of  copy- 
right*    The   plaintiffs   rely   on    the  statutable   remedy 
given  by  the  5  &  6  Vict,  c  45,  s.  15,  which  remedy  is 
given  subject  to  certain  qualifications.     To  entitle  them 
to  enforce  that  remedy,  the  plaintiffs  must  bring  them- 
selves strictly  within  that  clause.     Now,  one  essential  is, 
that  the  action  should  be  brought  in  that  part  of  the 

• 

British  dominions  where  the  offence  is  alleged  to  have 

(a)  And  see  Abbot  v.  Rogers^  ante,  Vol.  XVI,  p.  277. 
VOL.    XVIII. — C.    B.  P 
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1856.  been  committed;  and  no  offence  is  committed  unless 
CnAPP«i.L  ^^^  ^^^  publication  takes  place  in  England.  The  alle- 
^'  gation  here  is  general,  and  would  be  satisfied  by  proof 
of  printing  and  publication  any  where.  [JerviSf  C.  J. 
Modem  pleadings  refer  all  the  allegations  to  the  yenoe 
in  the  margin.  WilKams,  J.,  referred  to  Steavensan  v. 
Oliver,  8  M.  &  W.  234.  There,  to  debt  for  work  done 
as  an  apothecary,  the  defendant  pleaded  that  the  plaintiff 
was  not  an  apothecary  prior  to  the  1st  of  August,  1815, 
nor  had  at  any  time  obtained  a  certificate  to  practise  as 
an  apothecary,  from  the  master,  wardens,  and  society 
of  the  art  and  mystery  of  apothecaries:  the  plaiatiff 
replied,  that,  before  the  work  was  done,  and  before  the 
1st  of  August,  1826,  to  wit,  on  &c,  he,  the  plaintiff,  held 
a  warrant  as  assistant-surgeon  in  the  navy,  bearing  date, 
&c.,  and  that  the  work  was  done  after  the  passing  of  the 
6  G.  4,  c.  133:  it  was  held,  on  special  demurrer,  that 
the  replication  was  good.]  In  that  case  it  might  have 
been  enough  for  the  plaintiff  to  bring  himself  within  the 
21st  section  of  the  Apothecaries'  Act,  65  G.  3,  c.  194. 
The  4th  rule  of  Hilary  Term,  1853,  directs  that  ''the 
name  of  a  county  shall  in  all  cases  be  stated  in  the 
margin  of  a  declaration,  and  shall  be  taken  to  be  the 
venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subse- 
quent pleading:'*  it  also  contains  this  proviso, — ^''Pro* 
vided,  that,  in  cases  where  local  description  is  now 
required,  such  local  description  shall  be  given."  [HWcMf 
J.  To  that  rule  the  following  note  is  appended  in 
Chitty's  Statutes,  2nd  edit.  Vol.  Ill,  p.  560  e,— ''  The 
meaning  of  this  rule  is,  that  the  county  named  in  the 
margin  shall  be  the  place  where  the  plaintiff  intended  to 
allege  in  his  declaration  that  the  matters  of  fact  took 
place.  If  it  is  immaterial  to  prove  that  those  facts  took 
place  in  the  place  named  as  the  venue,  they  need  not  be 
proved;  but,   if  material,   they  must  (per   Maule,  J., 
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Bmfdell  v.  Hackness,  3  C.  B.  168,  4  D.  &  L.  178.)    A        1856. 
declaration  for  a  peDalty,  which  is  local,  need  not  aver     chappell" 

that  the  penal  act  was  done  within  the  county :  Cook  v.     _    «• 
_  *^  "^  Davidson. 

Swift,  14  M.  &  W.  235.''  Smith  referred  to  Wilkinson 
?.  Kirby,  ante,  Vol  XV,  p.  430.]  Assuming,  then,  that 
the  plea  is  a  good  answer  as  to  the  first  two  counts, 
and  admitting  it  to  be  bad  as  to  the  last  two,  it  does 
not  follow  that  the  whole  plea  is  gone.  Gabriel  v. 
Dresser,  ante,  VoL  XV,  p.  622,  is  relied  on  by  the 
other  side  to  shew  that  this  plea  is  not  divisible.  The 
nature  of  the  case,  however,  shewed  that  the  plea  could 
not  be  construed  distributively  there.  The  plaintiff 
declared  upon  a  contract  for  the  delivery  of  600  loads 
of  timber  at  Dantzic ;  and  the  plea  was,  that,  after  the 
accruing  of  the  causes  of  action,  and  before  suit,  it  was 
agreed  between  the  plaintifis  and  the  defendant,  that 
the  defendant  should  deliver  to  the  plaintiffs  in  London 
certain  other  timber,  and  that  such  other  timber  should 
be  accepted  and  received  by  the  plaintiffs  in  full  satis- 
faction and  dischaige  of  all  causes  of  action  upon  the 
contract  in  the  declaration  mentioned,— that  the  defend- 
ant, in  part  performance  of  such  agreement,  delivered 
to  the  plaintifis,  and  they  accepted  and  received  of  him, 
143  loads,  on  the  terms  aforesaid,  in  full  satisfaction  and 
discharge  of  the  causes  of  action  in  the  declaration 
mentioned,  so  far  as  they  related  to  143  loads  of  timber 
in  the  contract  mentioned, — and  that  the  defendant, 
within  a  reasonable  time,  tendered  the  plaintifis  the 
residue  of  the  timber  to  complete  the  contract  To 
which  part  of  the  600  loads  could  the  delivery  of  the 
143  loads  be  applied  ?  There  could  be  no  distributive 
accord.  Then,  how  does  the  matter  stand  independently 
of  authority  ?  The  76th  section  of  the  Common  Law 
Procedure  Act,  1862,  16  &  16  Vict.  c.  76,  provides 
that  '*  pleas  of  payment  and  set-off,  and  all  other  pleadings 
capable  of  being  construed  distribtUively,  shall  be  taken 
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1856.        distributivelyy   and^  if  issue  is  taken   thereoDi  and  so 
Chappkll     n^uch  thereof  as  shall  be  sufficient  answer  to  part  of  the 
causes  of  action  proved  shall  be  found  true  by  the  jury, 
a  verdict  shall  pass  for  the  defendant  in  respect  of  so 
much  of  the  causes  of  action  as  shall  be  answered,  and 
for  the  plaintiff  in  respect  of  so  much  of  the  causes  of 
action  as  shall  not  be  answered."    What  difficulty  can 
there  be  in  distributing  (he  plea  here?     [WUHamSs  J. 
The  75th  section  only  applies  to  a  good  plea.     In  the 
case  last  referred  to,  my  Brother  Maule  says, — "The 
Common  Law  Procedure  Act  did  not  mean  to  make  a 
plea  good  which  was  bad  before,  but  to  give  particular 
pleas  a  partial  efficacy.     This  plea  should  have  been 
confined  to  part  of  the  causes  of  action.**]     The  60th 
section  of  the  15  &  16  Vict.  c.  76  provides  that  "either 
party  may  object  by  demurrer  to  the  pleading  of  the 
opposite  party,  on  the  ground  that  such  pleading  does 
not  set  forth  sufficient  ground  of  action,  defence,  or 
reply,  as  the  case  may  be ;  and,  where  issue  is  joined  on 
such  demurrer,  the  court  shall  proceed  and  give  judg- 
ment according  as  the  very  right  of  the  cause   and 
matter  in  law  shall  appear  unto  them,  without  regarding 
any  imperfection,  omission^  defect  in  or  lack  of  form; 
and  no  judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  defect  in  or  lack  of 
form."    If  a  plea  may  be  dealt  with  distributively  by 
the  jury,  there  can  be  no  reason  why  it  should  not  by 
the  court  also.     [Jervis,  C.  J.     We  must  give  judgment 
upon  the  whole  record.]     The  point  incidentally  arose 
in  Parr  v.  Jewell,  antS,  Vol.  XVI,  p.  703,  where  Parke, 
B.,  observes  that  "  the  effect  of  the  75th  section  is,  to 
extend  the  doctrine  of  Cousins  v.  Paddon,  2  C.  M.  &  R. 
547,  5  Tyrwh.  535,  4  Dowl.  P.  C.  488,  to  every  sort  of 
pleading."     \Jervis,  C.  J.     The  difficulty  that  presses 
you,  is,  that  the  plea  professes  to  be  an  answer  to  the 
whole  four  counts;  whereas  it  is  confessedly  a  bad  plea 
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as  to  two  of  them].     The  divisibility  of  the  plea  cannot        1866. 
depend  upon  whether  it  is  a  good  plea  or  a  bad  one.     ohappell 
VHij  should  any  such  limited  construction  be  put  upon 
the  statute  ?    The  obvious  meaning  of  it,  is,  that,  if  the 
defendant  establishes  a  defence  as  to  one  cause  of  action, 
he  shall  have  judgment  accordingly. 

Smith  was  about  to  reply,  when 

Bomll    prayed    and    obtained    leave   to   amend,    by 
coDfining  the  plea  to  the  first  two  counts. 

Rule  accordingly. 


T 


PfiNNELL  aud  Others,  Assignees  of  Simpson,  a 

Bankrupt,  v.  Butler. 


April  16. 


HE  93rd  section  of  the  12  &  13  Vict.  c.  106,  enacted  By  the  20th 

^  that  any  trader  liable  to  become  bankrupt  may  petition  17  ^  \s  yict. 

for  adjudication  of  bankruptcy  against  himself:  provided  ^jJcted'that  a 

always,  that,  unless  such  trader  shall  forthwith  after  the  t«^<Jer  petition- 

....  ...  ing  for  an  ad- 

filing  of  his  petition,  and  before  adjudication  of  bank-  iudication  of 

ruptcy  thereunder,  make  it  appear  to  the  satisfaction  of  ghaliforthwiih 
the  court  that  his  available  estate  is  sufficient  to  pay  his  *ftcr  filing  hi« 

*    •'  petition,  and 

creditors  at  least  5s.  in  the  pound,  clear  of  all  charges  before  adjudi. 
(to  be  estimated  by  the  court)  of  prosecuting  the  bank-  it  appear  to  tho 
niptcy,  such  petition  shall  be  dismissed,  and  no  further  Jheeou*rtthat 
petition  shall  be  filed  by  such  trader  in  the  same  district  *«*  available 

n  i»i/»i  estate  m  suffix 

Without  the  leave  of  the  court  first  obtained  for  that  dent  to  produce 
purpose,  and  the  adjudication  on  any  further  petition  uatt .^HvieU, 
shall  be  subject  to  the  like  condition  as  aforesaid  as  to  *!***  *^e/Jec»- 

^  sion  of  the  court 

the  available  estate  of  the  trader.**  of  bankruptcy 

That  section  is- repealed  by  the  20th  section  of  the  conclusire. 
17  &  18  Vict.  c.  119,  which  enacts  that   "any  trader 
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1856.  liable  to  become  banknipt  may  petition  for  adjudication 
P^MNBLL  ^f  bankruptcy  against  himself^  but,  unless  he  shall  forth- 
EuniB.  ^'^^  ^^^^^  filing  his  petition,  and  before  adjudication  ol 
bankruptcy  thereunder,  make  it  appear  to  the  satisfaction 
of  the  court  that  his  available  estate  is  sufficieni  to  pro- 
duce the  sum  of  150/.  at  the  leasts  his  petition  shall  be 
dismissed,  and  no  further  petition  shall  be  filed  by  him 
in  the  same  district  without  the  leave  of  the  court  first 
obtained,  and  the  adjudication  on  any  further  petition 
shall  be  subject  to  the  like  condition  as  aforesaid  as  to 
his  available  estate.*^ 

On  the  14th  of  November,  1855,  Simpson  filed  a 
petition  under  the  last-mentioned  provision,  whereupon 
he  was  on  the  19th  adjudged  bankrupt  On  the  16th  ol 
November,  a  fi.  fa.  for  47/.  18^.  Gcf.  was  issued  by  Butler 
upon  a  judgment  obtained  by  him  against  Simpson, 
under  which  certain  goods  of  Simpson,  consisting  ol 
the  plant  of  a  brewery  and  of  certain  household  furniture, 
were  seized  on  the  17th,  and  sold  on  the  19th  to  the 
extent  of  6221  10«.,  other  goods  being  left  upon  the  pre- 
mises, to  the  value  (according  to  the  defendant's  evi- 
dence) of  65/.  The  landlord  claimed  30iL  for  a  year's 
rent 

This  action  was  brought  by  the  assignees  of  Simpson 
to  recover  the  value  of  the  goods  so  taken.  At  the  trial 
before  Crowder,  J.,  at  the  last  Assizes  at  Winchester,  the 
plaintiffs  put  in  a  valuation  by  an  auctioneer,  in  which 
the  plant  and  furniture  were  valued  at  165iL,  and  the 
stock  in  trade  at  40/1,  and  also  an  affidavit  which  had 
been  produced  before  the  commissioner  in  support  of 
the  adjudication* 

On  the  part  of  the  defendant,  it  was  submitted,  that, 
in  order  to  give  the  assignees  title,  they  were  bound  to 
shew  that  the  bankrupt's  available  assets  at  the  time  of 
filing  his  petition  were  worth  150iL  independently  of  the 
costs  of  prosecuting  iheJiaL 
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The  learned  judge  intimated  an   opinion^   that,  in        1856. 
ascertaining  the  value,  the  expenses  of  the  proceedings      pjj^nell 
in  bankruptcy  were  not  to  be  deducted;  and  he  told  the  »• 

jury  that  they  might  assume  the  auctioneer's  valuation 
Xo  be  the  true  value,  and  not  the  value  under  a  forced 
sale :  but  he  added,  that,  in  his  opinion,  the  question  of 
^alae  was  for  the  court  of  bankruptcy  to  determine. 

The  jury  thereupon,  under  the  direction  of  his  lord- 
ship, returned  a  verdict  for  the  plaintifis. 

Slack  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.     The  language  of  the  two  sections  taken 
together  clearly  shews  the  intention  of  the  legislature, 
that  a  trader  petitioning  for  an  adjudication  of  bank- 
ruptcy against  himself,  must  shew  that  his  *^  available 
estate"  is  sufficient  to  produce  150/.  at  least,  clear  of  all 
expenses   or    deductions  of  any   kind, — by   parity    of 
reasoning  to  what  was  required  under  the  old  bankrupt 
law    to   constitute  a  good    petitioning-creditor's  debt 
The  intention  was,  that  that  sum  should  be  available 
for  distribution  amongst  the  creditors.     It  never  could 
have  been  contemplated  that  the  creditors  should  find 
the  funds  to  pass  an  insolvent  debtor  through  the  court. 
[Croivder,  J,     Is  not  the  question  whether  the  estate  is 
available  to  the  extent  of  150/.,  a  question  for  the  court 
of  bankruptcy  ?]     It  cannot  be  that  the  judgment  of  the 
court  of  bankruptcy  is  conclusive.  It  would  be  monstrous 
if  it  were  so,  seeing  that  the  execution-creditor,  who  has 
no  notice  of  the  act  of  bankruptcy,  has  no  means  of 
disputing  the  fact  of  value  before  that  court.     Unless, 
therefore,  it  may  be  disputed  in  this  way,  the  validity 
of  the  decision  cannot  be  questioned  at  all. 

Jervis,  C.  J.  We  need  not  discuss  in  this  case  the 
principle  on  which  the  account  of  the  bankrupt's  estate 
is  to  be  taken,  whether  with  or  without  deduction  for 
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1856.  the  expenses  of  the  proceedings  under  the  fiat;  for,  I 
PfNNKLL  think  that  Mr.  Slade's  motion  fails  upon  the  first  point, 
_   *'  and  that  it  is  not  competent  to  the  execution-creditor  to 

BUTLEB.  ^ 

contest  at  the  trial  whether  or  not  the  whole  1502.  was 
aTailable  for  distribution  amongst  the  creditors  of  the 
bankrupt  What  is  to  be  done  ?  The  bankrupt  is  to 
make  it  appear  to  the  satisfaction  of  the  court  that  his 
available  estate  is  sufficient  to  produce  the  sum  of  150L 
at  the  least ;  and  this  is  to  be  done  before  aJ^udieaikm. 
Mr.  Slade  contends  that  the  adjudication  having  taken 
place,  there  could  be  no  opportunity  to  contest  the  pro- 
priety of  the  decision,  unless  it  may  be  questioned  at 
the  triaL  I  quite  understand  and  approve  of  the  coarse 
which  my  Brother  Crowder  took.  He  at  first  thought 
there  was  something  in  the  point  But,  in  order  to 
avoid  all  contest,  he  decided  that  the  question  of  value 
was  to  be  definitively  determined  by  the  court  of  bank- 
ruptcy. I  think  my  Brother  Crowder^s  more  mature 
opinion  was  correct,  and  that  the  question  of  value  was 
concluded  by  the  decision  of  that  court,  and  closed  fen* 
ever,  and  could  not  be  called  in  question  on  the  trial 
before  him. 

Cre88well,  J.,  and  Williams,  J.,  concurred. 

Crowdeb,  J.  I  continue  of  the  opinion  I  ultimately 
came  to  at  the  trial.  I  think  the  Lord  Chief  Justice 
has  stated  the  correct  view,  and  that  Mr.  Slade  ought 
not  to  have  been  allowed  to  go  into  the  question  of  value 
at  all. 

Rule  refiised. 
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T 


HiJDSON  and  Others  t;.  Clemektson  and 

Another. 

Mayl. 

HIS  was  an  action  against  the  charterers  of  a  ship,  Tbe  defend- 
Ibr  not  loading  her  with  coke,  pursuant  to  the  terms  of  "hip from^*^ 
the  charterparty.  San^land  to 

*'  Carthagena. 

The   first  count  of  the  declaration   stated   that  the  angaffingthat 

plaintifis  and   the  defendants  agreed   by  charterparty  «.  ^ith  all  pos- 

made  the  3rd  of  July,  1855,  that  the  plaintiffs'  vessel,  J^^d  ^J^X^*"** 

called  the  "Forerunner,"  then  at  Sunderland,  should  south  dock, 

with  all  possible  despatch  load  in  the  south  dock,  to  wit,  numner,  from 

at  Sunderland  aforesaid,  in  the  customary  manner^  from  Lgn^^J  f„"|** 

the  aeents  of  the  said  merchants,  a  full  and  complete  *"^  complete 

.         cargo  of  coke, 

caigo  of  coke,  to  be  loaded  in  regular  tum^  and,  being  to  be  loaded  in 
80  loaded,  should  therewith  proceed  to  Carthagena  or  i^j^lct^' 
Escombrera,  or  as  near  thereto  as  she  might  safely  get,  Jje  shl^^n*^ 
and  there  deliver  the  same  on  being  paid  freight  at  and  regular  turn," 

,      *  ^  punaant  to  the 

after  the  rate  of  22/.  sterling  per  keel  of  eleven  tons  of  charterparty,^. 
20  cwt.  delivered  of  coke ;  and  the  defendants  thereby  efidence^was 
ensaired   and   acrreed   that    the   said   vessel  should  be  notadmiwible 

^^     ^  ®  ^     ^        to  shew,  that, 

loaded  in   regular  turn:  Averment,   that  the  plaintiffs  accotdingto 

did  all  things  necessary  on  their  part  to  enable  them  to  the  port  of 

have  the  said  vessel  loaded  in  regular  turn  according  to  unJer  such  a 

the  terms  of  the  said  charterparty,  and  that,  on  the  5th  contract,  the 

.      .       ,       •***?  owner  was 

of  July,  1855,  the  said  vessel  was  ready,  to  wit,  m  the  bound  to  wait 
south  dock  at  Shields  aforesaid,  to  be  loaded  in  regular  ingtoalist^  ' 
turn, — of  all   which   the  defendants  then  had  notice:  ^eptbyacoke- 

'  manufacturer 

Breach,  that,  although  the  said  vessel  might  and  could,  »ot  named  in 
within  a  reasonable  time  after  the  making  of  the  said  but  mentioned 
charterparty,   have   been   loaded,    they   the  defendants  ^ntract'was* 
neizlectcd  so  to  load  the  said  vessel,  and,  on  the  con-  entered  into, 

°  ^  ^       provided 

trary  thereof,  the  defendants  delayed  loading  the  said  reasonable 

•       desDatch  was 

vessel,  and  kept  and  detained  the  said  vessel,  to  wit,  m  yj^^^d. 
the  south  dock  at  Suu<lcrland  aforesaid,  for  a  long  and 
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1856.  unreasonable  time  over  and  above  the  time  within  which 
the  said  vessel  might  and  could  have  been  loaded  in 
regular  turn  as  by  the  said  charterparty  agreed,  whereby 
the  said  vessel  was  greatly  delayed,  to  wit,  thirty-five 

Breach.  days,  in  proceeding  on  her  said  voyage  to  Carthagena 

or  Escombrera ;  and  the  plaintifis  were  thereby  put  to 
great  charges  and  expenses  in  maintaining  the  master 
and  mariners  of  the  said  vessel  during  the  said  thirty- 
five  days,  and  were  also  then  obliged  to  pay,  and  did 
pay,  a  large  sum  of  money  for  extra  dock  dues,  to  wit, 
at  Sunderland  aforesaid,  on  account  of  the  said  vessel, 
and  also  during  all  that  time  lost  and  were  deprived  of 
the  use  of  the  said  vessel,  and  of  all  the  profits  thereo£ 

Second  count  The  second  count  stated,  that  the  plaintiffs  and  the 
defendants  by  the  said  charterparty  in  the  first  count 
mentioned  agreed  as  in  that  count  mentioned  and  set 
forth,  and  that  the  plaintiffs  did  all  things  necessary  to 
entide  them  to  have  the  said  vessel  in  the  charterparty 
mentioned  loaded  according  to  the  terms  thereof,  yet 
the  said  vessel  was  not  loaded  in  regular  turn,  but  the 
defendants  neglected  and  refused  so  to  load  the  said 
vessel,  whereby  the  said  vessel  was  greatly  delayed, 
to  wit,  for  Ihirty-five  days,  in  proceeding  on  her  said 
voyage  to  Carthagena  or  Escombrera,  and  the  plaintifis 
were  thereby  put  to  great  charges,  &c. 

Pleat.  Pleas,  first,  to  the  whole  declaration,  that  the  defend- 

ants did  not  agree  by  the  said  charterparty  as  alleged. 
To  the  first  count, — a  denial  of  the  alleged  breach,— 
that  the  vessel  was  not  ready  to  be  loaded  in  regular  turn, 
as  alleged, — that  the  defendants  did  not  have  notice, 
as  alleged, — that,  before  the  alleged  breach  by  them  of 
the  charterparty,  the  plaintiffs  exonerated  and  discharged 
the  defendants  firom  performing  their  said  engagement 
and  agreement  that  the  said  vessel  should  be  loaded  in 
regular  turn, — and  leave  and  license.  To  the  second 
count, — that  the  vessel  was  not  ready  to  be  loaded  in 
regular  turn  according  to  the  said  charterparty, — that 
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the  said  vessel  was  loaded  in  regular  turn,  and  a  denial       1856. 
of  the  alleged  breach, — that,  before  the  alleged  breach      humon 
by  the  defendants  of  the  charterparty,  the  plaintiffs  ^      *- 
exonerated  and  discharged  the  defendants  from  per- 
forming the  sfud  charterparty  in  respect  of  the  de- 
fendants' loading  the  said  vessel  in  regular  turn, — and 
leave  and  licence. 

The  plaintiffs  joined  issue  on  the  first,  second,  third.  Replication. 
fourth,  seventh,  and  eighth  pleas,  and  took  issue  on  the 
fifth,  sixth,  ninth,  and  tenth. 

The  cause  was  tried  before  Martin,  B.,  at  the  last 
Spring  Assizes  at  Liverpool.  The  facts  were  as 
follows : — 

The  plaintifiis  are  the  owners  of  a  ship  called  the 
Forerunner,  and  the  defendants  are  coke-merchants  at 
Newcastle-upon-Tyne.  On  the  3rd  of  July,  1855,  the 
following  charterparty  was  entered  into  between  them  : — 

''It  is  this  day  mutually  agreed  between  Mr.  R.  Charterptrtj. 
M.  Hudson,  on  behalf  of  owners  of  the  good  ship  or 
vessel  called  the  Forerunner, ,  master,  of  the  bur- 
then of  558  tons  register,  or  thereabouts,  now  at  Sun- 
derland, and  Charles  Clementson  &  Co.,  agents  for 
the  freighters,  that  the  ship,  being  tight,  staunch,  and 
every  way  fitted  for  the  voyage,  shall,  with  all  possible 
despatch  load  in  the  south  dock,  in  the  customary  manner^ 
from  the  agents  of  the  said  merchants,  a  full  and  complete 
cargo  of  coke,  to  be  loaded  in  regular  turn,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture ;  and,  being 
so  loaded,  shall  therewith  proceed  to  Carthagena  or 
Escombrera,  or  so  near  thereunto  as  she  may  safely  get, 
and  there  deliver  the  same,  on  being  paid  freight  at  and 
after  the  rate  of  22L  sterling  per  keel  of  eleven  tons  of 
20  cwt.  delivered  of  coke,  in  full  of  all  portcharges  and 
pilotage,  Ramsgate  and  Dover  dues,  any  extra  export 
and  import  duty  in  consequence  of  ship  not  being 
British,  to  be  borne  by  the  ship  (the  act  of  God,  the 
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1856.       Queen's  eDetnies,  fire,  and  all  and  every  other  dangers 

J^^^^^J      and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 

^-  ever  nature  and  kind  soever  during  the  said  voyage 

Olementson*  •r    «-y 

always  excepted).  The  caigo  to  be  delivered  from 
alongside,  free  of  expense  and  risk  to  the  ship, 
according  to  the  custom  and  laws  of  dischai]ge  at 
the  port  of  destination;  and  no  part  of  the  cargo 
to  be  used  diuing  the  voyage,  or  to  be  retained 
after  discharging.  Coke  to  be  stowed  fore  and  aft,  and 
bulk-heads  or  mats,  if  necessary,  to  be  provided  by  the 
master,  who  is  to  sign  bills  of  lading  for  quantity  of 
coke  or  coals  put  on  board,  without  qualification.  The 
freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,  in  cash  for  ship's  use,  and  the  remainder  by  an 
approved  bill  on  London  at  usance.  Ship  to  be  ad- 
dressed to  charterers*  agents  at  the  port  or  ports  of 
dischaige,  paying  the  usual  commission  of  2  per  cent 
One  working  day  per  keel  and  a  half,  weather  per- 
mitting, to  be  allowed  the  said  merchants  (if  the  ship 
is  not  sooner  dispatched)  for  unloading  the  said  vessel 
at  the  port  of  discharge  (Sundays  excepted),  and  ten 
days  on  demurrage,  over  and  above  the  said  laying  days, 
at  5L  per  day.  The  ship  is  to  lie,  if  so  directed  by  the 
freighters'  agents,  alongside  any  vessel,  or  at  any  wharf 
where  she  may  safely  deliver ;  and  the  master  to  take 
on  board  sufficient  coals  for  ship's  use,  and  have  same 
indorsed  on  bill  of  lading.  A  brokerage  of  5  per  cent 
on  the  amount  of  freight  and  primage  is  due  by  the  ship 
to  Charles  Clementson  &  Co.  on  assignment  of  this 
agreement,  and  the  vessel  is  to  be  cleared  by  them  at 
the  Custom  House,  the  captain  or  owner  paying  all 
charges  on  receiving  his  dispatches,  including  one  guinea 
Foy.  Penalty  for  non-performance  of  this  agreement, 
estimated  amount  of  freight  The  owners  having  liberty 
to  take  a  small  portion  of  the  coke  into  the  roads  at 
their  cost,  if  required." 

On  the  part  of  the  plaintiffs,  evidence  was  given  that 
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the  Forerunner  was  ready  to  take  in  cargo  on  the  6th  of        1856. 
July,  and  that  notice  of  that  fact  was  then  giTen  to      bvdbos 
the  defendants.     On  the  14th,  the  foUowincr  letter  was  ^       v* 
addressed  by  the  defendants  to  the  plaintifis: — 

«  Sunderland,  14  July,  1855. 

^*  Gentlemen, — On  the  3rd  instant,  when  the  Fore-  Letter  of  July 
runner  was  chartered,  your  Mr.  Hunter  distinctly  stated  ^*'  *®^^' 
and  promised  that  the  turn  should  be  immediate.  In 
fact,  the  charter  stipulates  that  the  ship  shall  be  loaded 
with  all  possible  dispatch.  She  has  now  been  waiting 
for  her  cargo  since  the  6th ;  and,  from  inquiry,  we  learn 
that  It  will  be  some  days  before  she  comes  in  turn.  We 
have  now  to  give  you  notice  that  we  shall  hold  you 
answerable  for  the  delay,  and  that  we  now  consider  the 
ship  is  on  demurrage,  and  shall  act  accordingly." 

To  this  letter  the  defendants  replied  on  the  16th,  as 
follows: — 

**We  are  in  receipt  of  your  favour  of  14th  instant,  Aniwer. 
and  have  to-day  seen  Mr.  Morrison,  who  is  making 
arrangements  to  load  the  Forerunner  without  any  un- 
necessary delay.  This  is  the  first  notice  we  have  had 
of  the  vessel  being  ready :  she  was  still  lying  at  the 
quay  on  the  opposite  side  of  the  dock  on  the  11th,  not 
then  ready.  The  last  paragraph  of  your  letter  is  quite 
uncalled  for.  We  do  not  acknowledge  your  claim  for 
demurrage." 

The   plaintiffs,    on   the    17th,    again    wrote    to   the 
defendants,  as  follows: — 

"We  have  your  favor  of  1 6th.  The  Forerunner  is  letter  of 
Still  lying  at  the  East  Quay,  where  she  remains  until  "^ 
she  comes  in  turn ;  there  being  still  one  or  two  ships 
before  her;  so  we  are  advised.  Whatever  you  may  be 
pleased  to  assert  to  the  contrary,  we  are  in  a  position  to 
prove  that  the  vessel  has  been  ready  and  waiting  for  the 
cargo  from  the  time  as  advised ;  and,  of  course,  we  hold 
you  liable  under  the  terms  of  charter." 
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1856.  On    the    23rd,    the    plaintifis    wrote   again   to   the 

jjyjjg^^      defendants,  as  follows: — 

0.  «  That  you  may  take  measures  to  avoid  as  much  as 

Clementbon.  . 

possible  the  amount  of  damage  due  to  the  owners  of  the 

Letter  of  Forerunner  for  demurrage,  we  think  it  right  to  advise 

you  that  to-day  we  have  applied  to  the  Sunderland 

Dock,  and  find  that  no  coke  has  been  sent  down  from 

Mr.  Morrison  since  the  19th,  and  that  the  ships  as  under 

are  the  order  in  which  Mr.  Morrison  has  instructed  the 

off-putter  to  load,  viz. 

*^  Minerva  wants  yet    50  waggons. 

^^  Lucia  will  take    .     120  waggons. 

"  Robert      .     .     .     .120  waggons. 

"  Forerunner  .     .     .     250  waggons." 

**  You  will  thus  see  that  the  Lucia  is  still  ordered  to 
load,  although  your  Mr.  Bowden  advised  the  writer  to  the 
contrary.  We  write  you  this  without  prejudice  to  any 
course  the  owners  may  be  advised  to  pursue  as  to  their 
claims  for  demurrage." 

To  this  the  defendants  on  the  following  day  replied, 
that  '*  the  Forerunner  would  commence  loading  on 
Monday  next,  and  would  be  finished  without  any 
stoppage." 

The  Forerunner  began  to  take  in  cargo  on  the  31st 
of  July,  and  completed  her  loading  (244  waggons  of 
38  cwt  each)  on  the  14th  of  August, — six  days  being, 
according  to  the  plaintifis'  evidence,  ample  time  for 
taking  on  board  that  quantity,  if  the  coke  had  been 
ready  to  load. 

For  the  purpose  of  proving  the  custom  of  the  port  of 
Sunderland  as  to  the  loading  of  coke,  a  book  called 
the  ^^Dock  Turn-Book,"  which  was  kept  by  the  staitb- 
master,  was  produced,  and  the  staith-master  was  called. 
He  stated  that  he  entered  the  Forerunner  by  the  direc- 
tion of  Mr.  Morrison,  the  merchant  who  was  to  supply 
the  coke  for  her  loading;   that,  though  ready  on  the 
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6tb  of  July^  she  did  not  commence  loading  until  the        1856. 
Slst,  and  was  not  finished  till  the  14th  of  August;  and       homon 
that,  if  the  coke  had  been  at  hand,  she  could  have  been  «• 

.         .  1         CLKMKNT80N. 

ioaaed  m  twelve  hours.  On  cross-examination^  be 
stated,  that,  when  a  vessel  is  loaded,  she  loads  from  a 
particular  coke-owner;  that  the  merchant  puts  down 
the  name  of  the  ship  in  a  book  kept  by  the  coke- 
manufacturer  at  the  coke-merchant*s  or  coal-owner's 
office ;  that  the  merchant  requests  the  manufacturer  or 
coal-owner  to  lay  the  ship  on ;  that  he  loads  the  ships 
according  to  their  turn  in  his  book  ;  that  the  Forerunner 
was  loaded  in  her  usual  turn,  according  (o  the  directions 
received  from  Mr.  Morrison,  and  in  a  reasonable  time. 

The  plaintiffs  claimed  thirty-three  days'  demurrage,  at 
5L  per  day. 

The  learned  judge  then  asked  the  defendants'  counsel 
what  defence  he  proposed  to  set  up ;  and,  on  its  being 
stated,  he  made  a  note  of  it,  and  shewed  it  to  the  de- 
fendants' counsel,  who,  after  suggesting  some  alteration, 
assented  to  it     The  note  was  as  follows: — 

*'  Mr.  Temple  (for  the  defendants)  proposed  to  prove.  Evidence 
that,  according  to  the  custom  of  the  port  of  Sunderland  "^®^  * 
under  such  a  contract  as  this,  the  ship-owner  is  bound 
to  wait  until  a  manfacturer  of  coke,  who  is  not  named 
in  the  contract,  has  supplied  all  ships  whose  names  are 
put  down  in  a  turn-book  kept  by  the  manufacturer, 
which  he  has  previously  contracted  to  load  with  coke 
in  the  port,  provided  he  uses  reasonable  despatch  to 
provide  coke  for  all  such  ships,  and  provided  the  manu- 
facturer's name  is  mentioned  at  the  time  when  the 
contract  is  entered  into." 

The  learned  judge  refused  to  admit  this  evidence  for 
the  purpose  of  putting  a  construction  upon  the  charter- 
party  :  and  he  then,  without  putting  any  question  to  the 
jury,  directed  them  to  find  a  verdict  for  the  plaintiff  on 
all  the  issues:  and  thereupon  it  was  agreed,  at  his  sug- 
gestion, that  the  damages  should  be  taken  at  100/. 
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1856.  S.  Tempky  on  a  former  day  in  this  term,  obtained  a 

Hudson  rule  nisi  for  a  new  trial,  on  the  grounds, — "  First,  that 
Clembntson.  ^^®  j*^^g®  misdirected  the  jury  in  directing  a  verdict  to 
be  entered  for  the  plaintiffs  upon  the  evidence,  there 
being  no  sufficient  evidence  in  support  of  the  breaches 
assigned  by  the  plaintiffs  in  the  declaration, — secondly, 
that  the  judge  improperly  rejected  evidence  on  the  part 
of  the  defendants,  of  the  custom  of  the  port  of  Sunder- 
land, and  of  the  conversation  and  circumstances  attend- 
ing the  making  the  charterparty  in  the  declaration 
mentioned, — thirdly,  that  the  construction  put  by  the 
judge  upon  the  charterparty  was  not  the  correct  con- 
struction in  point  of  law."  Robertson  v.  Jackson,  ante. 
Vol.  II,  p.  412,  Leidemanny  App.,  Sehultz,  Resp.,  ante. 
Vol.  XIV,  p.  38,  and  Harrison  v.  Dreesman,  23  Law 
Joum.  Exch.  210,  were  referred  ta 

Watson,  Hugh  Hill,  and  MUwardy  shewed  cause.  The 
evidence  proposed  to  be  given  on  the  part  of  the  defend- 
ants was  properly  rejected ;  its  object  being,  as  reported 
by  the  learned  judge,  to  put  a  construction  upon  the 
charterparty  different  from  that  which  its  words  import. 
The  contract  was,  to  load  ^a  full  and  complete  cai]go  of 
coke,  to  be  loaded  in  regular  turn," — not  any  particular 
sort  of  coke.  It  will  be  contended,  that,  because 
Morrison's  Bum  Moor  coke  was  mentioned  at  or  about 
the  time  of  the  contract,  the  contract  is  to  be  read  as  if 
it  were  for  the  loading  of  a  cargo  of  coke  of  that  descrip* 
tion,  and  no  other;  and  that  the  coke  was  to  be  put  on 
board,  not  according  to  the  regular  turn  of  the  vessel  in 
the  dock,  but  according  to  her  turn  of  entry  in  MorrisoD's 
book.  This,  it  is  submitted,  would  be  giving  the  contract 
a  totally  different  aspecu  At  Newcasde^  the  loading  of 
coal  is  regulated  by  an  act  of  8  &  9  VicL  c.  Ixxiii,  and 
by  the  usage  of  the  locality  the  course  of  proceeding 
with  regard  to  the  loading  of  coke,  though  not  the 
subject  of  statutory  regulatioDs,  b  substantially  the  same: 
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but  there  is  no  turn-act  as  applicable  to  the  Wear.  It  1856. 
appeared,  however,  at  the  trial,  that  there  is  a  turn-book  Hudson 
kept  at  the  south  dock  at  Sunderland  according  to  which  clkmentson. 
the  Forerunner  should  have  been  loaded.  [Cresswell,  J. 
The  aigument  on  the  part  of  the  defendants  will  be, 
that  the  phrase  '^  regular  turn"  is  ambiguous :  they  con- 
tend that  it  means  ''turn  in  the  coke-manufacturer's 
book ;"  whereas  you  insist  that  it  means  "  turn  at  the 
dock.*']  It  is  submitted  that  there  is  no  ambiguity  on 
the  &ce  of  the  charterparty.  Is  it  open  to  the  defendants 
to  shew,  when  the  contract  uses  the  term  "  coke," 
generally,  by  parol  evidence,  that  a  particular  description 
of  coke  was  intended?  [Cresstoell^  J,  If  "turn"  in 
this  charterparty  means  turn  in  the  coke-manufacturer's 
turn-book,  and  that^book  shews  the  particular  descrip- 
tion of  coke  which^wasjneant,  that,"!  apprehend,  would 
let  in  the  explanation.]  Evidence  of  the  general  custom 
of  the  port  no  doubt  would  be  admissible.  But  here  it 
is  not  sought  to  apply  a  fixed,  invariable  custom,  but 
something^that  is  to  vary  according  to  the^caprice  of  the 
contracting  parties.  It  is  unnecessary  to  refer  to  the 
cases  which  shew  that  particular  usages  or  understandings 
of  a  given  trade  or  place  are  to  be  considered  as  incor- 
porated into  contracts  made  in  reference  thereto.  That 
which  is  here  sought,  is,  to  explain  the  contract  by  some 
book  which  is  kept,  not  at  the  place  of  loading,  but  else- 
where. By  what  authority  is  the  particular  description 
of  coke  entered  in  the  book?  [Cresswelly  J.  By  what 
authority  is  the  '*  turn"  entered  in  the  dock  turn-book  ? 
What  does  **  regular  turn^'  mean  ?]  It  is  in  truth 
insensible.  [CressweU,  J.  The  contract  then  becomes 
a  contract  to  load  in  a  reasonable  time.  What  is  a 
reasonable  time?]  That  must  depend  on  circumstances. 
The  construction  contended  for  on  the  other  side  is 
most  unreasonable:  the  ship-owner  has  no  means  of 
VOL,  xviu.— c.  B.  Q 
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1856.       knowing  what  contracts    the  coke-manu&ctiirer  may 
have  entered  into. 


Hudson 

r. 

Clxmentson. 


S.  Temple  and  Udall^  in  support  of  the  nile.  The 
evidence  which  was  tendered,  and  rejected  by  the 
learned  judge,  was  tendered  for  the  purpose  of  shewing 
that  the  Forerunner  had  been  loaded  within  a  reasonable 
time,  and  in  her  regular  turn  according  to  the  custom  of 
the  port  [Cresswells  J.  Were  you  not  seeking  to  add 
by  parol  to  the  written  contract  something  which  was 
said  at  the  time  the  contract  was  made  ?]  In  Leidemcam^ 
App.,  Schukz,  Resp.,  ante,  VoL  XIV,  p.  38,  by  a  charter- 
party,  the  ship  was  to  proceed  to  Newcastle,  and,  on 
arrival  there,  '*be  ready  forthwith,  in  regular  turns  of 
loddingy  to  take  on  board  a  full  and  complete  cargo  of 
four  keels  of  coals,  and  the  remainder  coke:''  and  it  was 
held,  that,  though  there  is  no  statutory  regulation  as  to 
the  loading  of  coke  at  Newcastle,  evidence  which  was 
offered  to  shew  that  the  usage  or  practice  there  was,  to 
load  coke  *'  in  turn,"  in  the  same  manner  as  coal  was 
loaded  under  the  act  of  parliament,  was  improperly 
rejected.  Jervis,  C.  J.,  there  says :  "  When  it  is  known 
that  there  is  an  act  of  parliament  which  regulates  the 
loading  of  coal  at  Newcastle,  and  that  the  Tyne  is  full 
of  ships  waiting  to  receive  coke  as  well  as  coal,  one 
would  expect  to  find  some  local  usage  to  regulate  the 
loading  of  coke :  therefore  I  think  that  a  charterparty 
providing  for  the  reception  of  a  cargo  of  coals  and  coke 
'  in  regular  turns  of  loading,'  presents  such  an  ambiguity 
as  to  let  in  evidence  to  shew  that  the  parties  meant,  as 
to  the  coal,  the  turn  of  loading  provided  for  by  the  act 
of  parliament,  and,  as  to  the  coke,  the  turn  of  loading 
established  by  the  practice  of  the  port  I  therefore 
think  the  evidence  was  improperly  rejected.  The  case 
is  very  similar  in  principle  to  that  of  Robertson  v,  Jackson^ 
ante,  Vol.  II,  p.  412,  where  this  court  had  to  put  a  con- 
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struction  upon  the  expression  *in  turn  to  deliver/  in        1856. 
a  charterparty^  and  also  to  those  other  cases  of  contracts       Hudson 

containing  terms  which  import  somethinc:  not  expressed  _       *'- 

*=*  ^  ?  '^  Clkmentson. 

on  the  face  of  them."     [Cresnoell,  J.     You  want  some- 
thing more  than  Leidemann  v.  Schultz  to  help  your 
ailguroenL]     The   defendants   were  prepared  to  shew 
that  freights  were  always  regulated  by  the  knowledge 
of  the  description  of  coal  or  coke  intended  to  be  shipped ; 
and  that  the  plaintiffs^  at  the  time  this  contract  was 
entered  into,  availed  themselves  of  the  opportunity  of 
going  to  Morrison's  office  to  ascertain  if  it  would  be  a 
long  or  a  short  turn.     What  was  there  to  prevent  them 
irom  giving  evidence  that  this  was  part  of  the  bargain  ? 
The  letter  of  the  14th  of  July  shews  that  the  plaintiffs 
perfectly  well  understood  what  was  meant  by  "turn." 
It  clearly  was  competent  to  the  defendants  to  shew,  that, 
according  to  the  understanding  and   meaning  of  the 
parties,  "  regular  turn  to  load"  referred  to  the  course  of 
the  manufacturer  who  was  to  supply  the  article, — the 
turn  in  which  the  ship  could  be  loaded  with  the  descrip- 
tion of  coke  contemplated.     No  turn  could  be  obtained 
without  having  the   name   of  the   coke-manufacturer. 
The  case  of  Robertson  v.  Jackson  is  very  much  in  point. 
There,  by  a  charterparty.  A.,  the  owner,  agreed  that  the 
ship  should  proceed  to  the  Tyne,  and  there  load  a  cargo 
of  coals,  and  proceed  therewith  to  Algiers,  and  deliver 
the  same  there,  on  payment  of  certain  freight.     B.,  the 
charterer,  engaged  that  the  vessel  should  be  unloaded 
at  a  certain  average  rate  per  day,  and  that,  if  detained 
for  a  longer  period,  he  would  "  pay  for  such  detention 
at  the  rate  of  5/.  per  day,  to  reckon  from  the  time  of 
the  vessel  being  ready  to  unload,  and  in  turn  to  deliver,^ 
According  to  the  general   regulations   of  the  port  of 
Algiers,  vessels  may  commence  unloading  as  soon  as 
they  enter  within  the  mole:  but,  by  a  special  regulation 
of  the  French  government,  coals  destined  for  the  use  of 

Q  2 
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1866.  the  marine  department  are  required  to  be  unloaded  at  a 
Hudson  particular  spot^  and  in  a  given  order.  It  was  held,  that 
Clsmuitson.  ^vi<lei^ce  was  admissible  to  shew  that  the  words  ''in 
turn  to  deliver"  had  by  the  usage  of  the  particular  trade 
acquired  a  known  meaning  in  reference  to  this  special 
regulation  with  respect  to  coals  for  the  use  of  the  French 
marine  department,  although  A.  was  not  cognisant  of  the 
fact  that  the  coals  had  been  shipped  under  a  contract  with 
the  French  government ;  and  that  the  special  regulation 
as  to  the  unloading  of  coals  for  the  French  marine 
department,  was  to  be  considered  one  of  the  regulations 
of  the  port,  binding  upon  all  vessels  entering  the  port 
It  is  not  sought  to  import  any  term  or  condition  which 
is  not  in  reality  expressed  in  the  charterparty.  Tlie 
provision  is,  that  the  ship  shall  be  loaded  ''  in  the  cus- 
tomary manner,  in  regular  turn.'*  Whatever,  therefore, 
is  the  customary  manner,  in  regular  turn,  is  in  truth  a 
part  of  the  express  terms  of  the  contract  Then,  what 
is  to  prevent  the  defendants  from  shewing  that  it  is  a 
part  of  the  customary  manner  of  loading  in  regular  turn, 
to  load  according  to  the  turn-book  of  some  manufacturer 
named  at  the  time  of  the  contract  ? 

Jervis,  C.  J.  This  case  is  not  entirely  free  from 
difficulty :  but,  upon  the  whole,  I  am  of  opinion  that 
there  should  be  a  new  trial.  We  all  concur  in  thinking 
that  the  point  made  by  Mr.  Temple  at  the  trial,  in  the 
precise  terms  of  the  judge's  note,  cannot  be  supported; 
that  the  construction  of  the  charterparty  does  not  de- 
pend upon  the  mentioning  the  name  of  the  coke -manu- 
facturer at  the  time  of  the  contract :  and  we  are  disposed 
to  construe  the  note  made  by  the  learned  judge  with  all 
the  strictness  of  a  bill  of  exceptions,  as  it  was  corrected 
and  assented  to  by  the  defendants*  counsel  at  the  trial. 
Dealing  with  it,  therefore,  exactly  as  if  we  were  adjudi- 
cating upon   the  strict  and  literal   terms  of  a  bill  of 
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exceptions^  ^e  are  of  opinion  that  the  contract  cannot        1856. 

be  qualified  in  the  manner  suggested.     But  the  question      H^^^^^Ji 

is,  what  is  the  meaning  of  the  expression  **  to  be  loaded  _      ^• 

°  ^  ,  Clementson. 

in  regular  turn,"  with  reference  to  the  breaches  assigned 
in  the  declaration.  I  must  confess  I  do  not  see  any 
▼ery  sufficient  evidence  of  the  breach  that  the  Forerunner 
^as  not  loaded  in  regular  turn  according  to  the  terms  of 
the  charterparty.  The  defendants  might,  if  they  had 
1)een  allowed  to  go  into  evidence  upon  the  subject, 
Iiave  shewn  that  the  ship  was  loaded  in  regular  turn 
according  to  the  custom  or  usage  of  the  port.  It  seems 
to  me  that  the  justice  of  the  case  will  be  best  answered 
by  making  the  rule  absolute  for  a  new  trial,  on  payment 
^  casts, 

Cresswell,  J.  I  am  of  the  same  opinion.  With 
x^egard  to  the  ruling  of  Mr.  Baron  Martin,  I  think  it 
ought  to  be  looked  at  as  if  we  were  dealing  with  a  bill 
of  exceptions.  It  is  impossible  to  say  that  the  evidence 
proposed  to  be  given  by  Mr.  Temple  would  not  be 
introducing  into  the  written  contract  something  that 
'Was  inconsistent  with  it,— that  is  to  say,  the  mentioning 
the  name  of  the  coke-manufacturer, — which  passed  by 
parol  between  the  parties  at  the  time  the  contract  was 
entered  into.  I  think  the  learned  Baron  was  quite 
right  in  refusing  to  admit  evidence  to  control  or  vary 
the  contract,  such  as  that  which  was  tendered.  As  to 
the  other  point, — and  I  dare  say  it  was  the  main  point 
the  parties  intended  to  fight, — I  think  the  verdict  was 
not  quite  satisfactory  upon  the  question  whether  or  not 
the  vessel  was  loaded  in  a  reasonable  time.  I  therefore 
think  there  ought  to  be  a  new  trial,  on  payment  of  costs. 

Crowder,  J.     Seeing  the  manner  in  which  the  ob- 
jection was  taken,  I  think  it  must  be  looked  at  strictly : 
and  so  looking  at  it  I  am  of  opinion  that  the  ruling  of 
the  learned  judge  was  quite  correct.     But  I  also  agree 
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with  my  Lord  and  ray  Brother  Cresswell,  that  the  plain- 
tiffs failed  to  establish  the  case  which  they  were  bound 
to  make  out,  to  entitle  them  to  succeed,  viz.  that  the 
defendants  broke  their  contract  to  load  a  cai^o  of  coke 
in  the  customary  manner,  in  regular  turn.  Now,  "  in 
regular  turn**  must  mean  something:  the  expression 
cannot  have  been  introduced,  as  the  plaintifis'  counsel 
contend,  for  no  purpose.  I  am  not  satisfied  that  the 
verdict  is  right,  and  therefore  I  agree  that  there  should 
be  a  new  trial. 

WiLLES,  J,  I  am  of  the  same  opinion.  I  wish  merely 
to  add  that  by  the  mention  of  the  name  of  the  coke* 
manufacturer  at  the  time  it  is  entered  into,  does  not 
influence  my  decision. 

Rule  absolute,  on  payment  of  costs. 


May  6. 


Louis,  Count  Pianciani  v.  The  London  and  South 
Western  Railway  Company. 

X  HIS  was  an  action  against  the  London  and  South 
Western  Railway  Company  for  the  loss  of  a  passenger's 
luggage. 


To  ft  count 
charg- 
ing the 
defendants, 
common 

carriers  by  railway  from  London  to  Southampton,  and  thence  to  Jersey  by  steam* 
vessels,  charging  them  with  the  loss  of  a  passenger*s  portmanteaa, — the  defendants 
pleaded,  that  the  goods  contained  in  the  portmanteau  were  writings,  silks,  furs,  and  lace, 
within  the  meaning  of  the  Carriers*  Act,  116.  4  &  1  W.  4,  c.  68,  and  exceeded 
the  value  of  10/.,  and  were  delivered  by  the  plaintiff  to  the  defendants,  "then  being 
common  carriers  by  land  for  hire,  to  be  carried  by  them,  as  such  carriers  by  land 
over  their  said  railway  ;*'  that  such  delivery  was  made  to  the  servants  of  the  defend- 
ants ;  that,  at  the  time  of  such  delivery,  the  value  and  nature  of  the  said  goods  were 
not  declared  by  the  plaintiff;  and  that  the  non-delivery  of  the  said  goods  to  the  plaintiff  in 
the  count  complained  of  was  by  reason  of  the  same  being  lost  by  the  defendants  out  of  their 
possession  while  the  same  were  upon  the  railway  of  the  defendants,  and  in  their  potsetnon 
and  under  their  care  a«  such  carriers  by  land  as  aforesaid  : — Held,  a  good  plea. 

To  a  count  alleging  that  the  plaintiff  became  a  passenger  by  the  defendants'  railway  and 
steam-vessel  from  London  to  Jersey,  and  charging  that  the  defendants  refused  to  carry  hii 
portmanteau,  containing  articles  of  wearing  apparel,  paper  writings,  and  documents, — the 
defendants  pleaded  a  similar  plea  to  the  above  :•— Held,  bad  on  demurrer,  the  coimt  nol 
alleging  a  losi  of  the  package. 

Where  two  pleas  are  demurred  to,  and  the  demurrer  fails  as  to  one,  and  Ae  defendant 
elects  to  amend  the  other,  the  only  rule  the  court  can  pronounce,  is,  a  rule  for  th«  dcfendaat 
to  be  at  liberty  to  amend. 
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The  first  count  of  the  declaration   stated,  that  the       1856. 
defendants  were  the  owners  and  proprietors  of  a  railway     p,^nciani 
bom  a  place  or  railway  station   called   the    Waterloo  »• 

Station,  in  the  county  of  Surrey,  to  the  port  of  South-  London 
ampton,  and  also  were  possessed  of  certain  steam-vessels  Western 
for  navigating  between  the  port  of  Southampton  afore-  Railway  Co. 
said,  and  one  of  the  channel  islands,  called  Jersey,  and, 
at  the  time  of  the  committing  the  grievances  therein- 
after mentioned,  the  defendants  were  common  carriers 
for  hire  in  and  upon  the  said  railway,  and  in  and  by  the 
said  steam-vessels,  from  the  said  Waterloo  Station  afore- 
said to  Jersey  aforesaid;  that  the  plaintiff,  on  the  8th  of 
June,  1855,  became  a  passenger,  at  the  said  Waterloo 
Station,  to  be  carried  and  conveyed,  together  with  his 
luggage,  from  thence  to  Jersey  aforesaid  ;  that  the 
defendants,  as  such  common  carriers  as  aforesaid, 
received  the  plaintiff  and  his  luggage,  consisting, 
amongst  other  things,  of  two  portmanteaux  and  a  hat- 
box,  to  be  safely  and  securely  kept  and  carried  by  the 
defendants,  as  such  carriers,  from  the  Waterloo  Station 
aforesaid  along  their  railway,  and  by  their  said  steam- 
vessels,  to  Jersey  aforesaid,  and,  on  the  arrival  of  the 
plaintiff  at  Jersey  aforesaid,  to  be  forthwith  delivered  to 
him ;  that  thereupon  it  became  and  was  the  duty  of  the 
defendants  to  use  due  and  proper  care  that  the  plaintiff 
and  his  said  luggage  should  be  safely  and  securely 
carried  and  conveyed  from  the  said  Waterloo  Station  to 
Jersey  aforesaid,  and  that  the  plaintiff's  luggage  should 
be  delivered  to  him  as  aforesaid:  and,  although  the 
defendants,  as  such  carriers,  then  had  and  received  the 
said  luggage  for  the  purpose  aforesaid,  and  although  the 
defendants  conveyed  the  plaintiff  to,  and  he  arrived 
at,  Jersey  aforesaid,  on  the  9th  June,  1855  ;  yet  the 
defendants,  not  regarding  their  duty  in  that  behalf,  did 
not  use  due  and  proper  care  in  and  about  the  carriage, 
conveyance,  and  delivering  of  the  plaintifTs  luggage. 
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Second  count. 


but  SO  negligeatly  conducted  themselves  with  respec 

thereto^  that^  by  and  through  the  negligence,  careleas 

ness,  and  de&ult  of  the  defendants  in  the  premisea,  th< 

luggage  of  the  plaintiff  was  not  safely  and   secarelj 

carried  and  conveyed  to  and  delivered  by  the  defendants 

to  the  plaintiff  at  Jersey  on  his  arrival  there  as  aforesaid 

according  to  the  duty  of  the  defendants  in  that  behalf 

but,  on  the  contrary,  by  and  through  the  carelessness. 

negligence,  and  default  of  the  defendants,  a  part  of  hif 

said  luggage,  to  wit,  one  of  the  said  portmanteaux,  and 

the  said  hat-box,  and  the  goods  therein  contained,  being 

of  the  value  of  100/.,  were  for  a  long  space  of  time,  to 

wit,  from  the  said  9th  of  June,  to  the  15th  of  June, 

then  next,  wholly  lost  to  the  plaintiff,  and  the  plaintifl 

was  deprived  of  the  use,  enjoyment,  and  possession  of 

the  same  during  the  time  aforesaid,  and  another  part  of 

the  said  luggage,  to  wit,  the  other  of  the  said  portman* 

teaux,  and  the  goods   therein  contained,  being  of  the 

value  of  2500/.,  were,  on  the  said  9th  of  June,  and  from 

thence  hitherto   had    been,   also   wholly   lost    to   the 

plaintiff,  &c.  &c. 

The  second  count  stated  that  the  defendants  were 
common  carriers  of  passengers  and  their  luggage  from 
&C.  to  &c.,  for  hire  and  regard  to  them  in  that  behalf; 
that  the  plaintiff  was  desirous  of  becoming  a  passenger, 
and  of  being  carried  and  conveyed,  together  with  his 
luggage,  in  and  by  the  said  railway  carriages  and  steam- 
vessels  from  Waterloo  Station  aforesaid  to  Jersey  afore- 
said ;  that  the  plaintiff  paid  the  passage-money  requisite 
to  entitle  him  to  be  so  carried  and  conveyed,  and  to 
have  his  luggage  carried  and  conveyed  with  him,  from 
Waterloo  Station  aforesaid  to  Jersey  aforesaid ;  that  the 
defendants  received  him  and  his  luggage,  amongst  other 
things,  a  certain  portmanteau  containing,  &c,  and  it 
became  their  duty  to  carry  the  said  portmanteau,  to- 
gether with  him  the  plaintiff,  from  &c.  to  &c. ;  and  the 
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plaintiff  did  all  things  necessary,  and  every  thing  hap-        1856. 
pened^   to  entitle   him  the   plaintiff  to   have  the  said     pianciani 
portmanteau  so  carried  with  him  as  aforesaid:  yet  the         j'* 
defendants  did   not    nor  would   carry   the   same,   but      hosoos 
wholly    neglected     so     to     do,     and     therein    made     Western 
default  Railway  Co, 

The  third  count  was  in  detinue  for  one  portmanteau^  Third  count, 
containing  wearing  apparel,  &c. 

The  defendants  pleaded, — fourthly,  as  to  so  much  of  Founb  pici,  to 
the  first  count  as  relates  to  the  goods  contained  in  the  count, 
portmanteau  in  that  count  secondly  mentioned,  that  the 
said  goods  were  writings,  silks,  furs,  and  lace  within  the 
meaning  of  the  act  thereinafter  mentioned,  and  were 
contained  in  one  package  or  parcel,  viz.  the  said  port- 
manteau, and  exceeded  in  value  lOl;  that  the  said  goods 
in  the  said  package  were,  after  the  coming  into  effect  of 
the  7  G.  4  &  1  W.  4,  c.  68,  commonly  called  the  Car- 
riers' Act,  delivered  by  the  plaintiff  to  the  defendants, 
then  being  common  carriers  by  land  for  hire,  to  be 
carried  by  them,  as  such  carriers  by  land,  over  their 
said  railway  in  the  first  count  mentioned,  and  that  the 
receipt  thereof  by  the  defendants,  as  in  the  first  count 
mentioned,  was,  by  reason  of  such  delivery,  and  not 
otherwise ;  that  such  delivery  was  made  to  the  servants 
of  the  defendants;  and  that,  at  the  time  of  such  delivery, 
the  value  and  nature  of  the  said  goods  were  not  declared 
by  the  plaintiff,  then  being  the  person  delivering  the 
same,  and  that  the  non-delivery  of  the  said  goods  to  the 
plaintiff  in  the  said  first  count  complained  of,  was  by 
reason  of  the  same  being  lost  by  the  defendants  out 
of  their  possession  while  the  same  were  upon  the 
said  railway  of  the  defendants,  and  in  their  posses- 
sion and  under  their  care  as  such  carriers  by  land  as 
aforesaid. 

Sixthly,  as  to  so  much  of  the  second  count  as  related  to  Sixth  plea,  to 
the  said  articles  of  wearing  apparel,  and  the  said  papers,  second  count, 
writings,  and  documents  in  that  count  mentioned,  that 
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1856.       the  said  articles  of  wearing  apparel  were  silk,  furs,  and 

PiANciANi     ^®>  ^^^  ^^  ^^®  ^'^  papers,  writings,  and  documentSi 

"-  were  writings  within  the  meaning  respectively  of  the 

TENDON      act  thereinbefore  mentioned,  and  were  contained  in  one 

WEgTERN     package  or  parcel,  viz.  the  said  portmanteao,  and  ex^ 

Railway  Co.  needed  in  value  10/.;  that  the  same  were,  after  the 
coming  into  operation  of  the  act  in  the  fourth  plea 
mentioned,  delivered  by  the  plaintiff  to  the  defendants, 
then  being  common  carriers  by  land,  for  hire,  to  be 
carried  by  them  as  such  carriers  by  land  upon  a  certain 
railway,  and  that  the  receipt  thereof  by  the  defendants 
in  the  said  second  count  mentioned,  was,  by  reason  of 
such  delivery,  and  not  otherwise  ;  that  such  delivery  was 
made  to  the  servants  of  the  defendants;  and  that,  at  the 
time  of  such  delivery,  the  value  and  nature  of  the 
articles  aforesaid  were  not  declared  by  the  plaintiff,  then 
being  the  person  delivering  the  same ;  and  that  the  non- 
delivery of  the  said  articles  to  the  plaintiff  in  the  said 
second  count  complained  of,  was,  by  reason  of  the  same 
being  lost  by  the  defendants  out  of  their  possession 
while  the  same  were  upon  the  said  railway  of  the  de- 
fendants, and  in  their  possession,  and  under  their  care, 
as  such  carriers  by  land  as  aforesaid. 

Demurrers.  The  plaintiff  demurred  to  the  fourth  and  sixth  pleas 

on  the  ground  that  *^the  carriers*  act  does  not  exempt 
carriers  from  liability,  unless  a  notice  be  affixed  in  their 
receiving-house,  of  the  rate  of  charge  at  which  the 
excepted  articles  mentioned  in  the  act  are  to  be  carried; 
and  that  no  such  notice  is  alleged  in  the  plea  to  have 
been  affixed  in  the  present  case." 

Lushf  in  support  of  the  demurrer,  (a)    In  Baxendak 

(a)  The  points  marked  for  &   1  W.  4,  c.    6S,    does    not 

argument  on  the  part  of  the  exempt  a  carrier  from  liabilitj, 

plaintiff,  were, —  unless  a  notice  be  affixed  In  his 

As  to  the  fourth  plea, — '*  1.  receiving-house  of  the  rate  of 

That  the  carriers*  act,  11  G.  4  charge  at  which  the  excepted 
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V.  Bartf  6  Exch.  769,  the  Exchequer  Chamber  held 
that  a  person  who  delivers  to  a  carrier  goods  of  the 
description  mentioned  in  the  1 1  G.  4  &  1  W.  4,  c.  68, 
8.  1  (a),  must,  in  order  to  fix  the  carrier  with  respon- 


1856. 


articles  mentioned  in  the  act  are 
to  be  carried ;  and  that  no  such 
notice  is  alleged  in  the  plea  to 
haye  been  affixed  in  the  present 
case.  2.  That  the  contract 
stated  in  the  first  count  was 
an  entire  indivisible  contract; 
and  that  the  exception  in  the 
carriers*  act  does  not  apply  to 
such  contract.  3.  That  the  de- 
fault of  the  defendants  com* 
plained  of  in  that  part  of  the 
first  count  to  which  the  fourth 
plea  is  pleaded,  was  a  loss  to 
the  plaintiff  of  the  goods  men- 
tioned in  the  introductory  part 
of  the  fourth  plea,  and  not  a 
loss  or  non-delivery  by  the  de- 
fendants ;  and  that  the  fourth 
plea  shews  no  ground  of  justi- 
fication for  such  loss  to  the 
plaintiff." 

As  to  the  sixth  plea, — "  1.  2. 
(the  same  as  above).  3.  That 
the  default  of  the  defendants 
complained  of  in  that  part  of 
the  second  count  to  which  the 
sixth  plea  is  pleaded,  was  the 
not  carrying  goods  received  by 
them  as  common  carriers  for  the 
purpose  of  being  carried;  and 
that  the  justification  pleaded  is 
no  answer  to  such  violation 
of  their  duty  as  common  car- 
riers, nor  is  it  pleaded  as  such 
answer,  but  to  a  supposed  non- 
delivery of  which  the  plaintiff 
does  not  complain  in  the  second 
count,  to  which  the  sixth  plea 
is  pleaded.    4.  That  the  carri- 
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ers'  act  does  not  exempt  the    Railway  Co. 

defendants  from  their  obligation 

to  carry  the  plaintiff's  goods, 

even   though   it   may  exempt 

them  from  liability  for  the  loss 

of  such  goods,  where  their  value 

has  not  been  declared.** 

(a)  The  first  section, — after 
reciting  that,  "  by  reason  of 
the  frequent  practice  of  bankers 
and  others  of  sending  by  the 
public  mails,  stage-coaches, 
waggons,  vans,  and  other  pub- 
lic conveyances  by  land  for 
hire,  parcels  and  packages  con- 
taining money,  bills,  notes,  jew- 
ellery, and  other  articles  of 
great  value,  in  small  compass, 
much  valuable  property  is  ren- 
dered liable  to  depredation, 
and  the  responsibility  of  mail- 
contractors,  stage-coach  pro- 
prietors, and  common  carriers 
for  hire  is  greatly  increased; 
and  that,  through  the  frequent 
omissions  by  persons  sending 
such  parcels  and  packages  to 
notify  th^  value  and  nature  of 
the  contents  thereof,  so  as  to 
enable  such  mail-contractors, 
stage-coach  proprietors,  and 
other  common  carriers,  by  due 
diligence,  to  protect  themselves 
against  losses  arising  from  their 
legal  res|)onsibility,  and  the 
difficulty  of  fixing  parties  with 
knowledge  of  notices  published 
by  such  mail-contractors,  stage- 
coach proprietors,  and  other 
common  carriers,  with  the  in- 
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sibility  for  their  loss,  declare  to  him  the  nature  and 
value  of  the  goods  at  the  time  of  their  delivery,  whether 
it  takes  place  at  his  office,  or  on  the  road,  or  elsewhere ; 
and  that,  if  no  such  declaration  be  made,  the  omission 
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Railway  Co.  ^^^  ^  limit  such  responsibilitj, 
thej  have  become  exposed  to 
great  and  unayoidable  risks, 
and  have  thereby  sustained 
heayy  losses,** — enacts,  **  that, 
from  and  after  the  passing  of 
this  act,  no  mail-contractor, 
stage-coach  proprietor,  or  other 
common  carrier  by  land  for 
hire,  shall  be  liable  for  the  loss 
of  or  injury  to  any  article  or 
articles  or  property  of  the 
descriptions  following,  that  is 
to  say,  gold  or  silver  coin  of 
this  r^alm  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a 
manufactured  or  unmanufactur- 
ed state,  or  any  precious  stones, 
jewellery,  watches,  clocks,  or 
time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the 
governor  and  company  of  the 
Bank  of  England,  Scotland,  and 
Ireland,  respectively,  or  of  any 
other  bank  in  Great  Britain  or 
Ireland,  orders,  notes,  or  secu- 
rities for  payment  of  money, 
English  or  foreign,  stamps, 
maps,  writings,  title-deeds, 
paintings,  engravings,  pictures, 
gold  or  silver  plate,  or  plated 
articles,  glass,  china,  silks  in  a 
manufactured  or  unmanufactu- 
red state,  and  whether  wrought 
up  or  not  wrought  up  with 
other  materials,  furs,  or  lace,  or 
any  of  them,  contained  in  any 
parcel  or  package  which  shall 
have  been  delivered  either  to 
be  carried  for  hire  or  to  accom- 


pany the  person  of  any  passen- 
ger in  any  mail  or  stage-coach 
or  other  public  conveyance, 
when  the  value  of  such  article 
or  articles  or  property  aforesaid 
contained  in  such  parcel  or 
package  shall  exceed  the  sum 
of  10/.,  unless  at  the  time  of  the 
delivery  thereof  at  the  office, 
warehouse,  or  receiving-house 
of  such  mail-contractor,  stage- 
coach proprietor,  or  other  com- 
mon carrier,  or  to  his,  her,  or 
their  book-keeper,  coachman, 
or  other  servant,  for  the  pur- 
pose of  being  carried,  or  of 
accompanying  the  person  of  any 
passenger  as  aforesaid  the  value 
and  nature  of  such  article  or 
articles  or  property  shall  have 
been  declared  by  the  person  or 
persons  sending  or  delivering 
the  same,  and  such  increased 
charge  as  hereinafter  (s.  2.) 
mentioned,  or  an  engagement  to 
pay  the  same,  be  accepted  by 
the  person  receiving  such  parcel 
or  package.** 

The  2nd  section  impowers  the 
carrier  to  demand  an  increased 
rate  of  charge  for  the  convey- 
ance of  parcels  containing  any 
of  the  articles  above  specified, 
notice  thereof  being  affixed  in 
his  office  or  warehouse ;  ^and 
all  persons  sending  or  delivering 
parcels  or  packages  containing 
such  valuable  articles  as  afore- 
said at  such  office  shall  be 
bound  by  such  notice,  without 
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of  the  carrier  to  affix  in  his  office  the  notice  required 
by  that  statute,  will  not  render  him  responsible.  The 
plea  therefore  cannot  be  said  to  be  bad  on  the  first 
ground.  But  the  real  question  is,  whether  the  carriers' 
act  protects  the  carrier  where  he  makes  a  contract  to 


1856. 


PlANCIANI 
O. 

The 

London 

AND  South 

Western 

carry  both  by  land  and  by  water.  It  is  submitted  that  Railway  Co. 
the  statute  applies  only  to  cases  where  the  termini  from 
and  to  which  the  carrier  professes  to  carry  are  both  in 
land.  The  statute  addresses  itself  entirely  and  exclu- 
sively to  carriers  by  land ;  and  the  carrier  has  no  right 
to  split  the  contract^  and  say  that  he  makes  a  different 
contract  for  that  portion  of  the  journey  which  is  by 
water  from  that  which  is  to  be  performed  on  land. 
[Jerois^  C.  J.  The  question  was  raised^  but  not  decided, 
in  this  court,  in  Benett  v.  Tlie  Peninsular  and  Oriental 
Steam-Boat  Compant/y  ante,  Vol.  VI,  p.  775.]  All  the 
provisions  of  the  act  are  referable  to  contract  for  land 
carriage  within  the  realm.  [^Cresswell^  J.  Would  not 
a  mail-contractor  or  carrier  between  London  and  Dublin 
be  within  the  protection  of  the  act?]  Suppose  a  pack- 
age is  delivered  to  the  company  at  Jersey,  where  they 
have  no  receiving-house.  [^Cresswell,  J.  Why  should 
we  assume  that  the  company  have  no  receiving-house  in 
Jersey  ?]  Then,  the  defendants  should  have  negatived 
by  their  plea  anything  like  gross  negligence :  in  short, 


farther  proof  of  the  same  hav- 
ing come  to  their  knowledge." 

Section  4.  "Provided  al- 
ways, and  be  it  enacted,  that, 
from,  &c.,  no  public  notice  or 
declaration  heretofore  made  or 
hereafter  to  be  made,  shall  be 
deemed  or  construed  to  limit 
or  in  anjwise  afiect  the  liability 
at  common  law  of  any  mail- 
contractors,  stage-coach  pro- 
prietors, or  other  public  com- 
mon carriers  as  aforesaid,  for 
or  in  respect  of  any  aiticlcs  or 


goods  to  be  carried  and  conveyed 
by  them  ;  but  that  all  and  every 
such  mail -contractors,  &c.,  shall, 
from,  &c.,  be  liable  as  at  the 
common  law  to  answer  for  the 
loss  of  any  [or]  injury  to  any 
articles  and  goods  in  respect 
whereof  they  may  not  be  en- 
titled to  the  benefit  of  this  act, 
any  public  notice  or  declaration 
by  them  made  and  given  con- 
trary thereto,  or  in  anywise 
limiting  such  liability,  notwith- 


standing. 


If 
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they  should  have  incorporated  therein  the  proviso 
taincd  in  the  8th  section,  (a)  [Jervis^  C.  J.  Tl 
never  done.]  The  sixth  plea  is  clearly  no  answ 
the  second  count  That  count  complains,  not  o 
non-delivery  of  the  portmanteau,  but  that  the  defen 
Railway  Co.   declined  to  carry  it,  which  they  had  no  right  to  do. 

H,  J.  Mills  (with  whom  were  the  Attomey^Gi 
and  Byles,  Serjt.),  contrd.  (i)     [Jervts,  C.  J.     We 
the  defendants  are  entitled  to  succeed  on  the  fi 
plea :  but,  as  to  the  sixth,  they  had  better  amend.] 

Mills  accepted  the  leave  to  amend  the  sixth  pies 
submitted  that  the  defendants  were  entided  to  judg 
on  the  demurrer  to  the  fourth  plea. 

Cresswell,  J.  There  can  be  no  judgment  i 
where  the  case  stands  over  for  amendment 

Rule  to  amei 


(a)  Wbich  enacts  as  follows  : 
— "Provided  also,  and  be  it 
further  enacted,  that  nothing 
in  this  act  shall  be  deemed  to 
protect  anj  mail-contractor, 
stage-coach  proprietor,  or  other 
common  carrier  for  hire,  from 
liability  to  answer  for  loss  or 
injury  to  any  goods  or  articles 
whatsoever,  arising  from  the 
felonious  acts  of  any  coachman, 
guard,  book-keeper,  porter,  or 
other  servant  in  his  or  their 
employ,  nor  to  protect  any  such 
coachman,  guard,  book-keeper, 
or  other  servant  from  liability 
for  any  loss  or  injury  occasioned 
by  his  or  their  own  personal 
neglect  or  misconduct." 

(b)  The  points  marked  for 
argument  on  the  part  of  the 


defendants  were, — '•  Tha 
pleas  are  good  in  subs 
and  a  complete  answer 
much  of  the  first  and  s 
counts  respectively  as  th( 
respectively  pleaded  to; 
the  facts  pleaded  in  eacl 
bring  the  case  within  the 
4  &  1  W.  4,  c.  68,  and  e: 
the  carrier  from  liability 
it  is  not  necessary  thai 
carrier  should  have  affize 
notice  in  his  office, — Box 
V.  Hart,  6  Exch.  769 ;  an 
the  loss  is  shewn  by  the 
respectively  to  have  beei 
a  loss  as  is  meant  by 
statute, — Heam  v.  The  L 
jr  South  Western  BaUwajf 
pany,  10  Exch.  798." 
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Henry  Houghton  v.  E(enig. 

Apra  18. 

J.  HE  first  count  of  the  declaration  stated  that  the  in  an  action 
plaintiff,  on  the  11th  of  December,  1854,  by  deed  let  ^"'.^J'^'JP^"^^ 
to  the  defendant  a  bouse  and  premises  situate  No.  90,  Icmc.  the 

.  '^  defendant 

Grand  Junction  Terrace,   Edgeware  Road,  for  three  pleaded  nonde- 
years,  to  bold  from  Christmas  Day,  1854,  at  the  yearly  ^n'nterpart* 
rent  of  200i,  payable  in  twelve  equal  payments,  being  ^"  j^eltdln^ 
16/.  13«.  4cf.  on  the  25th  day  of  each  month  in  each  of  the  demise. 

_      .  ,  The  defendant 

year  during  the  said  term ;  and  that  the  defendant  by  further  plead, 
the  said  deed  covenanted  with  the  plaintiff  to  pay  to  ruptcy  ofVe 
him  the  said  rent,  at  the  times  and  in  manner  aforesaid,  Pl*!°^i£'  ^^ 

^  plaintiff  re- 

of  which  rent  301,  I6s.  Sd,y  being  parcel  of  two  months*  plied,  that  he 

.     «  ,  ,  <,         .  .  .,  let  the  premises 

rent,  had  become  and  was  due,  m  arrear,  and  unpaid.       to  the  defend- 
There  was  also  a  count  "for  money  payable  by  the  for  "sTlmd 
defendant  to  the  plaintiff  for  the  defendant's  use,  by  the  Jl»*^  ^®  H*?  "® 

,     ,  beneficial  in- 

plaintiff's  permission,  of  a  house  and  premises  of  the  terest  therein, 
plaintiff,"  and  a  count  upon  an  account  stated.  as  such^irus"^ 

The  defendant  pleaded,— first  (to  the  first  count),  that  {^/'^g^eb 
the  plaintiff  did  not  let  to  the  defendant  as  alleged, —  trustee  was  not 

material  as  he 

secondly  (as  to  the  residue  of  the  declaration),  never  bad  shewn  by 
mdebted,— thirdly,  that  the  plaintiff,  being  a  trader  f^*^I,^*^^„^/fi. 
within  and  subject  to  the  statutes  in  force  concernine  ^}^^  interest  in 

•'     ^         ^  ,     the  premises. 

bankrupts,  and  being  indebted  to  Stephen  Stratton  in 
50/.  and  upwards,  became  and  was  a  bankrupt,  and 
thereupon,  afterwards,  and  before  action,  the  said 
Stephen  Stratton,  being  such  creditor  of  the  plaintiff, 
duly  and  according  to  the  statute  in  such  case  made, 
petitioned  the  court  of  bankruptcy,  London,  being  the 
proper  court  in  that  behalf,  for  an  adjudication  in  bank- 
niptcy  against  the  plaintiff,  upon  which  petition  the 
plaintiff  was  afterwards  duly  adjudged  bankrupt  by  the 
said  court;  that  such  proceedings  were  thereupon  had. 
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1856.  and  all  conditions  precedent,  necessary  matters  and 
things  in  that  behalf  were  done,  that  J.  K,  T.  W.  £., 
and  J.  P.  F.y  were  duly  appointed,  chosen,  and  became 
assignees  of  the  estate  and  effects  of  the  plaintiff  under 
his  said  bankruptcy;  and  that  the  contracts  in  the 
declaration  mentioned  were  made  by  and  with,  and  the 
supposed  debts  therein  mentioned  became  due  to  the 
plaintiff  before  he  became  bankrupt  as  alleged, — 
fourthly,  payment, — fifthly,  set-off, — sixthly,  as  to  the  first 
count,  that,  before  any  part  of  the  alleged  rent  accrued 
due,  the  defendant  was  evicted  from  the  said  house  and 
premises  by  John  Bradley,  who  was  then  entitled  to  the 
same  by  title  paramount  to  the  title  of  the  plaintiff. 
Replications.  The  plaintiff  joined  issue  on  the  first,  second,  fourth, 
fifth,  and  sixth  pleas,  and  replied  to  the  third,  that  he 
let  the  house  and  premises  in  the  first  count  mentioned, 
and  permitted  the  defendant  to  use  the  house  and  pre- 
mises in  the  second  count,  he  the  plaintiff  then  being, 
and  as,  trustee  of  J.  S.  Taylor,  and  that  the  accounts  in 
the  declaration  mentioned  were  stated  with  the  plaintiff* 
as  such  trustee,  and  that  the  several  moneys  in  the 
declaration  became  and  were  due  from  the  defendant  to 
the  plaintiff  as  such  trustee,  and  that  the  plaintiff  was 
before  and  at  the  time  of  the  bankruptcy  entitled  to  the 
whole  of  the  money  claimed  as  such  trustee,  and  not  in 
his  own  right,  and  that  he  had  not  at  the  time  of  his 
bankruptcy  any  beneficial  interest  whatever  in  the  said 
money,  or  in  any  part  thereof,  whereof  the  defendant 
had  notice  before  and  at  the  time  of  the  bankruptcy  of 
the  plaintiff,  and  that  the  plaintiff  now  sued  for  the 
said  money  as  such  trustee,  and  not  otherwise.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 
at  Westminster  after  the  last  term.  It  appeared  that  the 
defendant  held  the  premises  in  question  under  a  lease 
executed  by  the  plaintiff  under  a  power  of  attorney  from 
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»iie  Tajlor^  and  that  rent  had  been  from  time  to  time        1856. 
^aid  (on  one  occasion  after  a  distress)  to  the  plaintiff,     Houghton 
nd  by  him  handed  over  to  Taylor,  who  had  the  bene-       _  •• 
icial  interest 

In  order  to  prove  the  demise,  Byles^  Serjt,  for  the 
plaintiff,  put  in  the  counterpart  lease  signed  by  the 
>fendant,  and  called  upon  Atkinson^  Serjt,  for  the 
Lefendaut,  to  produce  the  lease.  The  lease  was  pro^ 
Lttced,  but  the  plaintiff  was  unable  to  prove  it,  for  want 
»f  sufficient  evidence  of  authority. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
plaintiff  was  bound  to  prove  that  he  demised,  and  had 
ailed  to  do  so;  and  that  the  replication  to  the  third 
»lea  was  not  proved,  inasmuch  as  there  was  no  declara* 
ion  of  trust  as  required  by  the  7th  section  of  the  statute 
^f  frauds,  29  Car.  2,  c.  3. 

The  Lord  Chief  Justice  was  of  opinion  (theVords  fry 
teed  being  struck  out)  that  there  was  sufficient  evidence 
*i  the  demise,  and  that  there  was  ample  proof  of  the 
Plaintiff's  fiduciary  character  to  negative  the  right  of 
^18 assignees;  and  he  directed  a  verdict  for  the  plaintiff 
i)r  30/.  16*.  8rf.,  reserving  leave  to  the  defendant  to 
^ove  to  enter  a  nonsuit 

Atkinsons  Serjt.,  now  moved  accordingly.  The  plain- 
tiff failed  to  prove  the  demise  as  alleged.  Supposing 
-le  first  count  amended,  by  striking  out  the  words  by 
^ieed,  the  whole  contract,  consisting  of  lease  and  counter- 
part, must  be  put  in.  [Cresswell,  J.,  referred  to  Roe  d. 
^est  v.  Davis,  7  East,  363.]  That  was  not  an  action 
Ebr  rent,  but  an  ejectment :  and,  if  not  distinguishable 
on  that  ground,  it  is  submitted  it  is  not  good  law ;  for, 
the  distinction  in  this  respect  between  leases  and  ordi- 
nary indentures  is  clearly  established :  Pitman  v.  fFood- 
hury,  3  Exch.  4 ;  Swatman  v.  Ambler^  8  Exch.  7 ;  Morgan 
V.  Fike^  ante.  Vol.  XIV,  \\  473.     ITien,  there  was  no 

VOL,.    XVIII. C.    B.  E 
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1856.        evidence  that  the  plaintiff  was  trustee  for  Taylor.     It  is 


Houghton  "^^  every  confidence  that  constitutes  a  trust:  a  trust 
KcENio  roeans  something  the  performance  of  which  can  only  be 
enforced  in  a  court  of  equity.  And,  to  make  a  man  a 
trustee  of  chattels  real,  the  statute  of  frauds  requires  a 
declaration  of  trust.  Here,  the  moment  the  plaintiff  bad 
received  this  rent,  Taylor  might  have  brought  an  action 
for  money  had  and  received.  The  meaning  of  the  repli- 
cation is,  not  that  the  plaintiff  has  no  beneficial  interest, 
but  that  he  is  trustee  for  Taylor.  The  latter  part  is 
material  and  traversable.  [CVotrder,  J.  That  would  be 
holding  that  the  assignees  take  something  in  which  the 
bankrupt  has  no  beneficial  interest]  The  pleadings 
should  have  been  differently  framed. 

Jervis,  C.  J.  The  third  plea  means,  that  the  bank- 
rupt had  no  beneficial  interest  in  the  premises;  and  this 
was  proved.  Roe  d.  West  v.  Davis,  7  East,  363,  is  in 
point  on  the  other  part  of  the  case.  It  was  there  held, 
that,  in  ejectment  upon  a  clause  of  re-entry  in  a  lease 
on  non-payment  of  rent,  against  the  assignee  of  the 
lease,  proof  by  the  lessor  of  the  counterpart  of  the 
lease,  by  the  subscribing  witness,  is  suflScient  proof  of 
the  holding  upon  the  condition  of  re-entry  in  case  of 
non-payment  of  rent  Lord  Ellenborough  there  says: 
''The  acknowledgment  of  the  original  lessee  (from 
whom  the  defendant  claims)  under  his  seal,  that  he  held 
these  premises  under  his  landlord,  upon  the  conditions 
and  covenants  therein  expressed,  was  sufficient  evidence 
of  the  holding  upon  such  terms,  against  one  holding 
under  the  lease."  Besides,  if  the  words  by  deed  are 
struck  out,  the  first  count  is  substantially  one  for  use 
and  occupation,  and  there  was  ample  evidence  of  pay- 
ment of  rent  by  the  defendant  to  the  plaintiff.  I  think 
there  is  no  ground  for  disturbing  the  verdict. 

The  rest  of  the  court  concurring. 

Rule  refused. 
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Chester  v,  Wortley  and  Cole.  MayB. 

N  the  30th  of  January  last,  the  plaintiff  obtained  Sembie,ih9tihe 

answers  to 
intcrroffatories 


0 

a  rule  to  deliver  to  the  defendant  Susannah  Wortley  f"'"^®"  *^ 

interrogatories  in  writing,  pursuant  to  the  5l8t  section  under  tbeOmi. 

or  mon  I^aw  Pro- 


Offl 

tb< 


of  the  Common  Law  Procedure  Act,  1854,   17  &  18  cedure  Act, 

XT'  s,  io<  1854,  17  &  18 

Vict  C  125.  Vict.  c.  126,  s. 

The  interrogatories  delivered  under  that  rule  were  ^^if^^jjjgrid 
as  follows : —  but  should 

„-  1  ^  ^       ^  ^  J  n    trt  aDSWCf,  Of  aS- 

^1.  Was  not  a  lease  dated  the  9th  of  oeptember,  sign  reasons  for 
1824,  or  when,  made  by  one  John  Lyne  to  one  George  J^gvo°^each 
Cumick,  of  or  includinir  the  premises  whereof  in  the  interrogatory 

"  *  specifically. 

present  action  you  seek  to  defend  the  possession  ?  Where  a 

**2.  Have  you  not  been,  and,  if  yea,  during  what  [he  sufficiency 

period,  and  when  first  were  you,  and  are  you  not,  the  anJ[^j|^™7o"' 

assignee  of  the  estate,  right,  title,  or  interest  of  the  said  have  a  viva  voce 

-^  ^        .  ,  ,    ,  ,     ,  .  -  examination 

George  Cornick,  created  by  such  lease,  m  respect  of  under  s.  53,  he 
the  premises  whereof  in  the  present  action  you  seek  to  promptw/ 
defend  the  possession  ? 

**  3.  Is  not  the  above-named  John  Lyne  dead  ?  And, 
if  yea,  when  did  he  die  ?  State  about  when,  if  you 
cannot  say  exactly  when. 

"  4.  Were  you,  and,  if  yea,  during  what  period,  and 
to  what  extent  were  you  acquainted  with  him  ? 

"  5.  In  case  you  have  answered  the  first  interrogatory 
in  the  affirmative,  did  he  not  receive  rent  under  the 
lease  in  the  first  interrogatory  mentioned  ?  And,  if 
yea,  from  whom  ? 

*'  6.  Did  he  not  make  a  will  devising  the  premises  in 
question  ?  And,  if  yea,  to  whom  ?  And,  did  not  such 
devisees,  or  which  of  them,  and,  if  yea,  when,  enter 
into  the  receipt  of  the  rent  of  the  premises  in  question 
under  such  will  ?  If  yea,  when,  or  during  when,  and 
by  whom  was  such  rent  paid  ? 

R  2 


240 


IN   TUE   COMMON   PLEAS, 


1856.  "  7.  Had  you  anything  to  do,  and,  if  yea,  what,  with 

CiiFSTER      ^^^  payment  of  such  rent  ? 

y^^  "•  **  8.  Are  you  not  related,  and,  if  yea,  how,  to  George 

Curnick  above  mentioned  ? 

"9.  Look  hi  the  paper  now  at  your  examination 
produced  to  you,  marked  A.,  and  purporting  to  be  a 
counterpart  of  a  lease,  and  state  whether  or  not  the 
terms  contained  in  that  paper  are  the  same,  or  substan* 
tially  the  same,  as  those  contained  in  such  lease  as  is 
in  the  first  and  second  interrogatories  referred  to  ? 

'^  10.  In  case  you  have  answered  the  first  and  second 
interrogatories  in  the  negative,  state  whether  or  not  you 
claim  or  derive  any,  and  what,  title,  estate,  or  interest 
under  or  by  virtue  of  such  lease  ? 

^Ml.  Is  it  not  true  that  the  plaintiff  was,  at  the 
commencement  of  this  suit,  entitled  to  the  reversion 
expectant  on  such  lease,  or  how  otherwise  ? 

**  12.  Was  not  the  plaintiff,  at  the  commencement  of 
this  suit,  your  landlord  in  respect  of  the  premises 
whereof  you  defend  the  possession  in  this  action  ?  And, 
if  yea,  since  when  was  he  such  ? 

'^  13.  The  plaintiff  admitting  that  he  has  no  right 
against  you  in  respect  of  any  rent  payable  before 
Michaelmas  Day,  1853,  have  you  not  before  that  day, 
and,  if  yea,  when,  or  during  what  period,  paid  or  caused 
to  be  paid  to  him  rent  in  respect  of  the  premises 
whereof  you  defend  the  possession  in  this  action  ?  And 
what  caused  you  to  make  such  payment  or  payments  ? 

"  14.  Has  not  the  plaintiff  since  the  17th  of  February 
1846,  claimed  to  be  entitled  to  be  paid  rent  by  you,  or 
whom  else,  in  respect  of  the  premises  ?  And,  if  yea,  to 
what  rent  when  payable  did  he  make  such  claim,  and 
when  first  did  you  know  of  such  claim?  And  was 
such  claim,  if  yea,  by  whom,  and  when,  resisted  or 
repudiated  ? 

"  15.  Have  yon  ever,  and,  if  yea,  when,  paid  rent 
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in  respect  of  the  premises  to  the  plaintiff  as  agent  or        1856. 
bailiff  of  any  and  what  other  party  ?     If  yea,  what  led      Chester 
you  to  suppose  that  he  was  such  agent  or  bailiff  to  *'- 

receive  such  payment  or  payments  ? 

"  16.  Is  not  the  plaintiff  the  freeholder  of  the  pre- 
mises in  question,  or  how  otherwise  ? 

^^  17.  Has  not  the  land  in  question  been  enfranchised  or 
converted  from  copyhold  to  freehold  since  the  year  1824  ? 
**  18.  When  first,  and  from  whom,  did  you  acquire 
^our  right,  title,  or  interest  to  or  in  the  premises  in 
question?  And  by  what  form  of  conveyance,  if  any, 
of  what  date,  between  whom,  and  conveying  what 
interest  in  the  premises  to  you  ? 

"  19.  Have  you  ever,  and,  if  yea,  when,  before  Mid- 
summer Day,  1853,  or  during  what  period  before  then, 
^nd  to  whom,  paid  rent  in  respect  of  the  premises  in 
c|uestion,  or  any  and  what  part  thereof?  And  state 
^^hether  or  not  you  made  any  and  which  such  payments 
to  such  person  or  persons  as  being  entitled  to  or  claim- 
ing to  be  paid  the  same  by  virtue  of  his  or  their  interest 
in  the  reversion  expectant  on  the  above-mentioned 
lease. 

"  20.  Did  you  ever,  and,  if  yea,  when,  or  during 
x^hat  period,  pay  rent  in  respect  of  the  premises  in 
c]ue8tion  to  one  Eklward  Austin,  or  any  person  or  per- 
sons acting  or  professing  to  act  on  his  behalf  for  the 
^receipt  of  such  rent?  If  yea,  by  virtue  of  what  title 
ilid  he  claim  such  rent  ? 

"21.  Was  not  rent  paid  to  him  in  respect  of  the 
premises  in  question  ?  And,  if  yea,  when  and  by  whom, 
ns  cestui  que  trust,  or  entitled  thereto  under  such  devise 
as  in  the  sixth  interrogatory  mentioned  ? 

"  22.  Did  he  receive  rent  in  respect  of  the  premises 
in  question  after  the  year  1846?  And  how  long,  and 
until  when,  and  from  whom,  before  that  date,  did  he 
receive  such  rent  ? 

"  23.   Did  you  ever,  and,  if  yea,  when,  or  during 
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1856.        what  period,  before  Midsummer  Day,  1853,  and  when 

Chester      ^^^>  ^°^  when  last  before  that  day,  pay  rent  to  the 

^'  plaintiff  in  respect  of  the  premises  ?     And  in  respect  of 

WORTLEY. 

what  title,  right,  or  interest,  or  claim  of  his,  if  any,  did 
you  make  such  payment  or  payments  ?  If  you  made 
any  such  payment  or  payments  to  him  as  reversioner 
upon  the  term,  if  any,  created  by  the  above-mentioned 
lease,  state  so,  and  it  will  be  a  sufficient  answer  to  the 
present  interrogatory, 

'^  24.  State  whether  or  not  have  any,  and,  if  yea, 
what,  communications  or  ti*ansactions  taken  place  be- 
tween you  and  him  during  last  year,  in  the  course  of 
which  you  have  treated  him  as  your  landlord  in  respect 
of  the  premises  in  question ;  and  whether  or  not  you 
caused  to  be  tendered  (after  the  commencement  of  this 
action)  to  the  plaintiff,  as  being  your  landlord  of  the 
said  premises,  the  arrears  of  rent  thereof  due  at  Mid- 
summer last,  and  payable  under  the  said  lease :  if  yea, 
by  whom  such  tender  was  made. 

'^  25.  Look  at  the  paper  hereto  annexed,  marked  B., 
and  purporting  to  be  a  copy  of  a  form  of  receipt,  and 
state  whether  or  not  any  receipt  or  receipts  in  that  form 
were  given  to  you  by  the  plaintiff  for  rent  paid  to  him 
as  above-mentioned. 

**  26.  Was  there,  at  the  commencement  of  this  suit, 
a  ditch  or  drain,  about  230  feet  long,  running  along 
two  sides  of  the  premises  adjoining  those  in  question, 
occupied  by  Mr.  George  Wells  ? 

**  27.  Was  there,  at  the  commencement  of  this  suit, 
an  open  cesspool  or  bog-hole  at  the  Eastern  corner  of 
the  premises  in  question,  nearest  to  the  chapel  ground  ? 

**  28.  Did  that  cesspool  and  ditch,  or  either  of  them, 
and  which,  or  any  part  thereof,  and,  if  yea,  what  part, 
belong  to  you  ? 

'^  29.  Do  the  premises  whereof  you  defend  possession 
in  this  action  include  that  cesspool  and  ditch,  or  either 
of  them,  and  which  or  any  and  what  part  thereof? 
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**30.  Have  you  or  any  tenant  or  agent  of  yours,  or        1856. 
person  or  persons  under  whom  you  claim,  staling  whom,      Chester 
ever,  and  when,  and  every  time  when,  altered,  enlarged,  »• 

_  *T  ORTIaEY* 

or  narrowed,  or  heightened  or  lowered  the  bank  of  that 
ditch,  or  bridged  or  arched  it  over,  or  closed  it,  or  any 
part  of  it,  up,  or  done  anything  and  what  to  it  ?  State 
the  particulars  of  your  knowledge  herein. 

"31.  When  was  the  ditch  or  drain  made,  and  by 
whom  ?  And  state  whether  or  not  by  any  person  or 
persons  claiming  under  the  above-mentioned  lease. 

"  32.  What  is  the  length  fronting  the  Gipsy  House 
Road  of  the  premises  the  possession  of  which  you  defend 
in  this  action  ? 

^*  33.  What  is  the  length  of  the  South-Eastern  side  of 
tlie  premises  which  runs  at  right  angles  with  the  Gipsy 
flouse  Road,  and  forms  a  continuation  of  the  boundary 
line  between  Rose  Cottage  and  garden  and  the  chapel 
ground  ? 

**  34.  Is  there,  was  there,  and,  if  yea,  when  last  was 
t.here,  a  mound  and  hedge,  or  either  of  them,  adjoining 
^nd  running  parallel  with  the  cesspool  and  the  ditch  on 
t.lie  side  of  it,  which  is  included  by  the  premises  claimed 
by  you  ? 

"  35.  Have  you  or  your  tenants  been  in  the  habit  of 
using,  or  used,  the  ditch  or  drain  in  question  ? 

"  36.  Are  there  or  is  there  any  drains  or  drain  on 
^our  side  of  the  premises,  running  into  the  ditch  ? 

"  37.  Has  the  ditch  been  used  by  you  or  your  tenants 
in  common  with  the  party  occupying  the  land  occupied 
ty  Mr.  Wells  as  above-mentioned  ?  And,  if  yea,  when, 
liow,  and  to  what  extent  ? 

"  38.  Is  the  ground  or  soil  lying  beneath  the  ditch 
and  cesspool  in  any  and  what  way  yours  ? 

"  39.  Has  the  ditch  and  cesspool  been  used  or  enjoyed 
l>y  you  or  your  tenants  as  part  of  the  land  demised  ?  If 
yea,  when  and  during  what  period  ? 

"  40.  Look  at  the  paper  hereto  annexed,  marked  C, 
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WoRTI.tY. 


Answers 
thereto. 


and  purporting  to  be  a  copy  of  a  letter  from  the  plaintiff 
to  youy  dated  the  4th  of  September,  1845,  and  say 
whether  or  not  you  received  that  letter. 

^'41.  Look  at  the  paper  hereto  annexed,  marked  D., 
and  purporting  to  be  a  copy  of  a  letter  from  you  to  the 
plaintiff,  dated  the  16th  of  September,  1845,  and  say 
whether  or  not  you  sent  such  letter  to  the  plaintiff. 

^^42.  If  you  have  answered  the  two  last  preceding 
interrogatories  in  the  affirmative,  and  if  you  deny  that 
the  plaintiff  was  at  the  dates  of  such  letters  reversioner 
of  the  premises  in  question,  how  came  such  correspon- 
dence to  take  place  between  you  and  him,  and  not 
between  you  and  the  party,  if  any,  whom  you  suppose 
to  have  been,  or  who  was,  such  reversioner? 

"43.  Have  you  not  received  rent  in  respect  of  the 
premises  in  question,  or  any  part  thereof,  and,  if  yea, 
during  when,  from  the  defendant  Thomas  Cole  ? 

"44.  Was  not  such  rent  paid  to  you  as  assignee  of 
a  lease,  if  any,  made  by  the  above-named  Greorge 
Cumick  ? 

"45.  Was  not  such  lease,  if  any,  an  underlease  of 
part  of  the  estate,  title,  or  interest  granted  by  the  lease, 
if  any,  in  the  first  interrogatory  mentioned?" 

On  the  23rd  of  February,  Mrs.  Wortley  filed  her 
answer,  of  which  the  following  are  the  material 
paragraphs: — 

"  1.  I  am,  by  myself  and  my  tenants,  in  possession  of 
the  land  sought  to  be  recovered  in  this  action,  and  have 
been  so  for  many  years,  and  claim  to  have,  and  believe 
that  I  have,  a  good  right  and  title  to  such  possession  for 
a  certain  estate  and  interest. 

"  2.  The  plaintiff  in  this  action  seeks  to  eject  me  and 
my  tenants  from  the  possession  of  the  said  land,  because, 
as  he  alleges,  the  estate  and  interest  in  the  said  land 
under  which  I  possess  the  same  as  aforesaid,  has  become 
forfeited,  and  he  is  entitled  to  enter  thereon  by  reason 
of  such  alleged  forfeiture.     I  deny  that  any  forfeiture 
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has  been  incurred,  and  believe   that  no  forfeiture  has        1856. 
i^een  incurred. 


Chester 


€€ 


7.  The  particulars  of  breaches,  obtained  under  a     .„  ^• 

-         ,       ,  J  ^  „  .  11         .  1         WORTLEY. 

judges  order,  are  as  follows, — non-repair,  allowing  and 
causing  stagnant  filth  to  be  and  remain  in  an  open  ditch 
uid  other  parts  of  the  premises,  non-insurance,  per- 
mitting offensive  trades  to  be  carried  on  in  some  parts 
of  the  premises^  and  non-payment  of  rent. 

*'9.  I  am  advised  and  believe  that  the   plaintiff  is 

seeking  bj  the  said  interrogatories,  and  each  and  every 

of  them,  to  obtain  evidence  from  me  which  he  thinks 

"^^ill  assist  him  in  establishing  the  said  pretended  causes 

of  forfeiture,  or  some  or  one  of  them,  and  that  he  has 

'^o    other  object  in  exhibiting  the  said  interrogatories, 

^^d  that  he  cannot  otherwise  derive  material  or  any 

*^eoefit  in  this  cause  from  the  discovery  which  he  seeks ; 

^Acl  that  the  said  interrogatories,  and  each  and  every  of 

^oem,  are  either  wholly  immaterial  to  the  plaintiff's  case, 

tend  to  subject  me  to  a  forfeiture  of  my  estate  and 

^  tcrest  in  the  said  land. 

**  10.  I  am  also  advised,  and  believe,  that,  by  some  of 

said  interrogatories,  and  especially  by  those  respecting 

payment  of  rent,  the  plaintiff  is  seeking  to  «obtain 

issions  from  me,  which  will  prevent  the  necessity  of 


'^ivnself  being  a  witness  on  his  own  behalf  on  the  trial 
this  cause ;  and  I  believe  he  knows  more  about  the 
matters  than  I  do,  and  does  not  really  want  any 
cS^iscovery,  save  for  the  unfair  purpose  aforesaid. 

^'ll.  I  am  also  advised,  and  believe,  that  some  of  the 
^c^id  'interrogatories,  and  especially  those  numbered  1,  2, 
^9  10, 18,  43,  44,  and  45,  require  from  me  a  disclosure 
of  my  title  and  title-deeds  to  the  said  land. 

^12.  I  am  also  advised,  and  believe,  that  some  of  the 
said  interrogatories,  and  especially  those  numbered  1,  2, 
^>  10, 18,  25,  40,  41,  42,  44,  and  45,  relate  to  the  effect 
^^^  contents  of  written  documents,  which  ought  to  be 
proved  by  the  documents  themselves,  and  of  which  I 
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WOBTLEY. 


am  not  competent  to  speak ;  and  that  the  plaintiff  maj 
have  exhibited  them  because  the  supposed  documents 
therein  referred  to  are  inadmissible  in  evidence,  either 
from  being  unstamped,  or  otherwise. 

*^  13.  For  the  reasons  aforesaid,  I  humbly  and  respect- 
fully submit  to  this  honorable  coiurt  that  I  have  just 
cause  for  not  answering  the  said  interrogatories,  and  each 
and  every  of  them ;  and,  if  I  have  such  just  cause,  I 
wish  to  avail  myself  of  it,  and  to  decline  answering  the 
said  interrogatories,  and  each  and  every  of  them :  but, 
if  I  have  not  any  such  just  cause,  I  humbly  submit 
myself  to  the  judgment  of  this  honorable  court,  and 
will  answer  all  the  said  interrogatories,  or  such  of  them 
as  this  honorable  court  thinks  I  ought  to  and  am  bound 
to  answer." 


T.  JE,  Ckitty  now  moved  for  a  rule  to  shew  cause 
why  the  defendant  Susannah  Wortley  should  not  be 
examined  viva  voce  before  one  of  the  masters,  pursuant 
to  the  53rd  section  of  the  17  &  18  Vict.  c.  125  (a), 
upon  an  affidavit  of  the  plaintiff  stating  that  he  believed 
it  to  be  essential  and  necessary  to  his  case  that  such 
viva  voce  examination  should  be  had,  and  that  it  would 
be  unsafe  for  him  to  proceed  to  trial  without  such 
examination.     He  submitted  that  the  reasons  assigned 


(a)  Which  enacts,  that,  "in 
case  of  omission,  without  just 
cause,  to  answer  .sufficiently 
such  written  interrogatories,  it 
shall  be  lawful  for  the  court  or 
a  judge,  at  their  or  his  discre> 
tion,  to  direct  an  oral  examina- 
tion of  the  interrogated  party, 
as  to  such  points  as  thej  or  he 
may  direct,  before  a  judge  or 
master;  and  the  court  or  judge 
may  by  such  rule  or  order,  or 
any  subsequent  rule  or  order, 
command  the  attendance  of  such 


party  or  parties  before  the  per- 
son appointed  to  take  ^uch  ex- 
amination, for  the  purpose  of 
being  orally  examined  as  afore- 
said, or  the  production  of  any 
writings  or  other  documents  to 
be  mentioned  in  such  rule  or 
order,  and  may  impose  therein 
such  terms  as  to  such  examina- 
tion, and  the  costs  of  the  appli- 
cation, and  of  the  proceedings 
thereon,  and  otherwise,  as  to 
such  court  or  judge  shall  seem 
just." 


EASTKR   TERM,    19   VICTORIA.  247 

by  Mrs.  Wortley  for  refusing  to  answer  the  interroga-        1856. 
tories,  viz.  that  the  plaintiff  was  seeking  to  obtain  ad-      chestkr 
missions  for  the  purpose  of  enforcing  a  forfeiture,  that  •• 

some  of  the  matters  as  to  which  she  was  interrogated 
were  more  within  the  plaintifiTs  own  knowledge  than 
within  her^s,  and  that  the  answering  them  would  have 
the  effect  of  exposing  her  to  a  forfeiture  of  her  estate, 
were  insufficient;  that  the  interrogatories  were  framed 
simply  with  a  view  to  ascertain  whether  or  not  the 
defendant  was  tenant  to  the  plaintiff;  that  a  witness 
cannot  refuse  to  answer,  on  the  ground  that  his  answers 
may  expose  him  to  civil  forfeiture ;  that  a  witness  can 
only  refuse  to  answer  on  that  ground  as  to  acts  such  as 
would  justify  the  party  in  entering  as  for  a  forfeiture ; 
that  a  witness  refusing  to  answer  on  the  ground  that  his 
answers  would  expose  him  to  a  criminal  chaiige,  must 
swear  that  his  answers  will  tend  so  to  expose  him ;  that 
here  the  defendant's  grounds  of  refusal  to  answer  were 
bad  as  a  demurrer  to  a  bill  for  discovery  in  equity, 
inasmuch  as  the  interrogatories  did  not  tend  to  establish 
acts  of  forfeiture;  and  that  the  general  answers  pro- 
fessed to  be  given  by  the  11th  and  12th  paragraphs  of 
the  defendant's  affidavit  were  evasive  and  unsatisfactory. 
[JerviSf  C.  J.  It  certainly  is  a  very  inconvenient  mode 
of  answering.  The  only  proper  course  is,  to  answer 
each  interrogatory  categorically.  We  must  hear  what 
is  said  on  the  other  side.] 

Byksy  Serjt.,  and  Skinner^  shewed  cause,  upon  an 
affidavit  stating  that  the  writ  was  served  on  the  20th 
of  May,  1854  ;  that  the  defendant  appeared  and  ob« 
tained  an  order  for  particulars  of  breaches,  which  were 
delivered  by  the  plaintiff  on  the  27th  of  May;  that, 
with  the  exception  of  consenting  to  a  judge's  order 
that  the  cause  should  be  tried  in  Middlesex,  instead  of 
Surrey,  the  plaintiff  took  no  further  steps  in  the  action 
until  the  7th  of  January  last,  when  he  served  notice  of 
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1856.  trial  for  the  sittings  after  last  Hilary  Term,  which  was 
Chester  afterwards  countermanded;  that,  pursuant  to  the  ruU 
^  ■'*  of  the  31st  of  January  last,  the  plaintiff  delivered  the 

interrogatories  brought  before  the  court  upon  that  occa- 
sion, adding  thereto  fifteen  additional  ones;  that  the 
defendant  Susannah  Wortley  filed  her  answers  on  the 
23rd  of  February,  and  immediately  gave  notice  thereo^ 
to  the  plaintiff;  that,  for  nine  weeks,  the  plaintiff  tool 
no  steps  to  question  the  sufficiency  of  such  answers; 
that,  the  plaintiff  not  having  proceeded  to  the  trial  o1 
the  cause,  the  defendant's  attorney  served  him  on  the 
18th  of  April  with  notice,  under  the  101st  section  oi 
the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict, 
c.  76,  to  proceed  to  the  trial  of  the  cause  within  twent}* 
days,  and  that,  in  default  thereof  he  should  sign  judg- 
ment for  the  defendants;  and  that  the  plaintiff  had  only 
come  with  thb  motion  after  an  unsuccessful  attempt  tc 
obtain  an  enlargement  of  the  time  for  proceeding  tc 
trial  They  submitted,  that,  as  far  as  regarded  the 
alleged  non-repair  of  the  premises,  and  the  carrying  on 
of  offensive  trades  therein,  these  might  very  well  be 
proved  without  interrogatories,  and  that,  as  to  the  non- 
insurance,  it  was  not  reasonable  that  the  defendant 
should  be  compelled  to  fumbh  evidence  to  support  the 
plaintiff's  case.  And  they  insisted,  that,  at  all  events, 
the  plaintiff  was  bound  to  come  promptly  to  ask  for  the 
discretionary  interference  of  the  court,  and  was  entitled 
to  no  favour.  [Jervisy  C.  J.  Unless  Mr.  Chitty  can 
satisfactorily  explain  the  great  delay  that  has  taken 
place,  we  shall  certainly  decline  to  exercise  our  discretioc 
in  his  favour.] 

Chitty    admitted     that    his    affidavit    contained    m 
explanation  of  the  delay. 

Per  Curiam. 

Rule  refused. 
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AuLToN  and  Another  v.  Atkins. 

1^  May  6. 

HE  first  count  of  the  declaration  stated,  that,  before  Covenant 
and  at  the  time  of  the  making  of  the  indenture  there-  Jlegfruiauhe 
after  mentioned,   the  defendant  and  George  Leedham  dcfcndintand 

,       ,       .  /.  ,  one  L.  cirried 

were  co-partners,  and  carried  on  the  business  of  lace-  on  business  in 
manufacturers  in  such  co-partnership;   and  thereupon,  ^dTuiatrby'^* 
by  a  certain  indenture  made  between  the  defendant  and  ">^enturo 

•^         ^  between  the 

the  said  George  Leedham  of  the  first  part,  the  plaintiffs  defendant  and 
of  the  second  part,   and  certain  other  persons  therein  part,  the  plain, 
described  of  the  third  part,  and  sealed  with  the  respec-  g^j^ond  part, 
tive    seals    of   the    defendant    and    the    said   Geonre  *c.,  itwas 

°     witnessed  that 

Leedham,  it  was  and  is  witnessed,  that  they,  the  defen-  the  defendant 

ATA 

dant  and  George  Leedham,  did,  and  that  each  of  them  each  of  them, 
did,  grant,  bargain,  sell,  assign,  transfer,  and  set  over  ^™"^',^" 
unto  the  plaintifis,  all  and  singular  the  co-partnership  transferred  to 

^     '  ^         n  ,    ,  ,  n  ^^^  plaintifls 

slock  in  trade,  fixtures,  debts,  sum  and  sums  of  money,  all  the  co- 
and  all  other  the  personal  estate  and  effects  and  property  S^f  debu, 
Mrhatsoever  of  them  the  defendant  and  George  Leedham  wms  of  money, 

^  ^        and  all  other 

as  such  co-partners:  that,  at  the   time  of  the  making  the  personal 

estate  and 
effects  and  pro- 
perty of  them  the  defendant  and  L.  as  such  co-partners.  It  then  averred,  that,  at  the  time 
of  the  making  of  the  indenture,  the  defendant  was  indebted  to  the  co-partnership  in  240/., 
being  part  of  the  debts,  sums  of  money,  and  personal  estate  and  effects  and  property  of  the 
defendant  and  L  ,  as  such  copartners ;  and  it  assigned  for  a  first  breach,  non-payment  of 
the  240L 

There  was  a  second  breach,  alleging  that,  at  the  time  of  the  makincf  of  the  indenture,  a 
bill  of  exchange  for  120/.,  payable  to  the  order  of  the  defendant,  and  then  being  in  the 
possession  of  the  defendant,  was  part  of  the  personal  estate  and  effects  and  property  of  the 
defendant  and  L.  as  such  co-partners,  and  that  the  defendant  made  default  in  transferring 
the  said  bill  of  exchange,  and  the  right  to  the  money  therein  specified,  to  the  plaintifib,  and, 
after  the  making  of  the  indenture,  incapacitated  himself  from  so  doing,  and  from  conferring 
on  the  plaintiffs  any  right  or  title  to  receive  the  money  specified  in  the  said  bill,  by  then 
parting  with  the  possession  of  the  said  bill  in  such  manner  and  on  such  terms  as  so  to 
incapacitate  himself,  and  thereby  the  defendant  prevented  the  plaintiffs  from  acquiring  or 
having  any  right  or  title  as  aforesaid  to  the  said  money,  contrary  to  the  said  indenture:  — 

Held,  on  demurrer, — that  there  was  no  implied  covenant  on  the  part  of  the  defendant  to 
pay  to  the  plaintiffs  the  sum  due  from  him  to  the  co-partnership,  and  therefore  that  the 
defendant  was  entitled  to  judgment  on  the  first  breach,— but  that  there  was  an  implied 
covenant  on  his  part  not  to  do  anything  in  derogation  of  his  deed,  and  therefore  that  the 
plaintiffs  were  entitled  to  judgment  as  to  the  second  breach. 
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1856.        of  the  said  indenture,  the  defendant  was  indebted  and 
j^^j^jQ^      accountable  to  the  said  co-partnership  in  a  large  sum 
»•  of  money,  to  wit,  240/.,  being  part  of  the  said  debts, 

sum  and  sums  of  money,  and  of  the  personal  estate  and 
effects  and  property  of  the  defendant  and  George 
Leedham  as  such  co-partners  as  aforesaid,  which  were 
so  as  aforesaid  witnessed  to  be  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over;  which  sum  of  2401 
was  then  payable  by  the  defendant  to  the  co-partner- 
ship :  that  the  plaintiffs  did  all  things  necessary  to 
entitle  themselves  to  be  paid  the  said  money  which  the 
defendant  so  owed  and  was  accountable  for  to  the  said 
co-partnership  as  aforesaid,  and  that  a  reasonable  time 
for  the  defendant  to  pay  the  same  to  the  plaintifis 
elapsed  before  this  suit:  yet  that  the  defendant  made 
default  in  paying  the  same  to  the  plaintifis,  and  the 
same  was  still  in  arrear  and  unpaid  to  the  plaintifis, 
Second  breach,  contrary  to  the  said  indenture.  And  the  plaintifis 
further  said,  that,  at  the  time  of  the  making  of  the  said 
indenture^  a  certain  bill  of  exchange,  payable  to  the 
order  of  the  defendant,  for  the  sum  of  12021,  and  then 
being  in  the  possession  of  the  defendant,  was,  and  the 
right  to  the  money  therein  specified  also  was,  part  of 
the  said  personal  estate  and  effects  and  property  of  the 
defendant  and  George  Leedham,  as  such  co-partners, 
and  the  plaintiffs  did  all  things  necessary  to  entitle  them 
to  have  the  said  bill  of  exchange,  and  the  right  to  the 
money  therein  specified,  transferred  to  them  the  plain- 
tiffs by  the  defendant,  and  a  reasonable  time  for  the 
defendant  so  to  transfer  the  same  elapsed  before  this 
suit,  and  the  defendant  might  have  so  transferred  the 
same ;  yet  that  the  defendant  made  default  in  transfer- 
ring the  said  bill  of  exchange,  and  the  right  to  the  said 
money,  respectively,  to  the  plaintifis,  and,  afler  the 
making  of  the  said  indenture,  incapacitated  himself  from 
so   doing,   and   from   conferring  on   the  plaintifis  any 
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right  or  title  to  receive  the  money  specified  in  the  said        1856. 
bill,  by  then  parting  with  the  possession  of  the  said  bill       T 
in  such  manner  and  on  such  terms  as  so  to  incapacitate  »• 

himself,  and  thereby  the  defendant  prevented  the  plain- 
tiffs from  acquiring  or  having  any  right  or  title  as 
aforesaid  to  the  said  money,  contrary  to  the  said  in- 
denture* 

The  declaration  also  contained  a  count  for  money  Second  and 
payable  by  the  defendant  to  the  plaintiffs  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiffs ; 
and  a  count  for  the  conversion  by  the  defendant  to 
his  own  use,  or  wrongfully  depriving  the  plaintiffs 
of  the  use  and  possession  of  the  plaintiffs'  goods, 
that  is  to  say,  a  bill  of  exchange,  warping-mills,  and 
machines  and  machinery. 

The  defendant  pleaded, — first,  to  the  first  and  second  ^*®"- 
breaches  in  the  first  count,  that  the  supposed  indenture 
was  not  his  deed ;  secondly,  to  the  first  count,  that  is  to 
say,  the  non-payment  of  the  alleged  debt  of  the  defend- 
ant to  the  said  co-partnership,  that,  at  the  time  of  the 
making  of  the  said  indenture,  he,  the  defendant,  was  not 
indebted  or  accountable  to  the  said  co-partnership,  as 
alleged, — thirdly,  to  the  first  breach,  that  a  reasonable 
time  for  the  defendant  to  pay  the  alleged  money  had 
not  elapsed  before  this  suit,  as  alleged, — fourthly,  to  the 
second  count,  that  is  to  say,  the  alleged  default  in  trans- 
ferring the  alleged  bill,  and  the  supposed  cause  of  action 
relating  thereto,  that,  at  the  time  of  making  the  said 
indenture,  the  alleged  bill  of  exchange  was  not  part  of 
the  personal  estate  or  effects  and  property  of  the 
defendant  and  George  Leedham,  as  such  co-partners,  as 
alleged, — fifthly,  to  the  second  breach,  that  he  was  not 
guilty  of  the  supposed  breach  therein  complained  of, — 
sixthly,  to  the  second  count,  that  is  to  say,  the  claim 
for  money  payable  by  the  defendant,  never  indebted, — 
seventhly,  payment  before  action, — eighthly,  a  set-off; 
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And)  to  the  last  count,   he  pleaded,   not  guilty,  not 
possessed,  and  leave  and  licence. 

The  defendant  also  demurred  to  the  first  count,  the 
grounds  of  demurrer  stated  in  the  margin,  being, — *^that 
the  said  indenture  did  not  operate  as  a  legal  assignment 
of  the  debt  and  bill  of  exchange  mentioned  in  the  first 
and  second  breaches,  the  same  being  choses  in  action, 
and  the  debt  not  being  at  law  assignable,  and  the  bill 
onl;  being  at  law  assignable  by  indorsement;  and  that 
the  matters  sued  for  were  matters  of  partnership  account, 
which  could  not  be  investigated  at  law ;  and  that  the 
first  and  second  breaches  shewed  no  covenant  or  legal 
obligation  by  the  defendant  to  pay  the  alleged  sum,  or 
transfer  the  alleged  bill  to  the  plaintiffs*     Joinder* 


Raymond^  in  support  of  the  demurrer.  This  is  not  a 
deed  upon  which  any  action  at  all  will  lie.  It  purports 
on  the  fisM^e  of  it  to  be  a  conveyance  of  certain  property. 
There  is  nothing  in  it  to  enable  the  court  to  infer  that 
it  cannot  operate  :  and,  if  so,  no  action  lies.  The 
declaration  shews  that  the  deed  has  operated :  the 
parties  have  got  all  the  benefit  they  contemplated  under 
it.  It  is  not  a  deed  of  covenant.  In  Sheppard's  Touch- 
stone, c.  7,  p.  162,  it  is  said,  ^'  A  covenant  may  be  in 
the  afiirmative  or  in  the  negative.  And  it  may  be 
executed,  t.  e.  that  a  thing  is  done  already,  or  executory, 
u  €,  that  a  thing  shall  be  done  [and  either  at  one  time 
or  firom  time  to  time]  hereafter ;  and  these  are  all  good. 
But,  if  it  be  of  a  thing  present,  as,  if  I  covenant  that  my 
horse  is  yours,  this  is  void.  [This  covenant  amounts  to 
a  gift  of  the  horse:  Plowd.  Com.  308.  a.;  Com.  Dig. 
Covenant  (A.  1.).]"  In  Vin.  Abr.  Covenant  (G.  3),  it  is 
said, — *'  Covenant  is,  when  a  man  covenants  by  deed 
to  do  or  that  he  has  done  some  thing ;  as,  to  make  a 
feoffment,  &c.  But,  if  I  covenant  and  grant  with  you 
that  my  black  horse  shall  henceforward  be  your  horse. 
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you  shall  have  no  action  of  covenant  against  me,  though        1856. 
I  retain  the  horse;  for  I  have  not  covenanted  to  do       Z 

AULTON 

anything  in  futuro^  nor  that  anything  was  done  in  time        ^j>' 
past.**    It  will  be  said  that  this  indenture  contains  an 
implied  covenant^  like  the  covenant  for  quiet  enjoyment 
in  a  lease.     But  there  can  be  no  implied  covenants  as  to 
personalty.     In  Bac.  Abr.  Covenant  (B),  it  is  said,  that, 
**  if  a  man  leases  certain  goods  for  years,  by  indenture^ 
which  are  evicted  within  the  term,  yet  he  shall  not  have 
a  writ  of  covenant ;  for,  the  law  does  not  create  any 
covenant  upon  such  personal  thing:*'  and  in  the  note  in 
the  margin  the  learned  editor  adds, — "  And  therefore, 
in  case  of  a  lease  of  a  house,  together  with  the  goods,  it 
is  usual  to  make  a  schedule  thereof,  and  affix  it  to  the 
lease,  and  to  insert  a  covenant  from  the  lessee  to  re-deliver 
them  at  the  end  of  the  term;  for,  without  such  covenant, 
the  lessor  can  have  no  remedy  but  trover  or  detinue  fot 
them  after  the  lease  ended.**     So  here,  there  is  nothing 
to  which  the  deed  can  attach:  and    the  court   cannot 
make  a  contract  for  the  parties  different  from  that  which 
they  have  made  for  themselves.     The  debts  or  liabilities 
contemplated  by  the  deed,  were  not  debts  or  liabilities 
of  the  partners  inter  se,  but  debts  due  from  third  persons 
to  the  firm.     Faulkner  v.  Lmoe,  2  Exch.  595,  is  a  much 
stronger  case  than  this :  it  was  there  held,  that  no  action 
will  lie  on  a  covenant  by  C.  to  pay  a  sum  of  money  to 
A.,  B.,  and  himself  {C),  or  the  survivors  or  survivor  of 
them  on  their  joint  account     Alderson,  B.,  says:  "  This 
is  not  a  covenant  to  pay  A.,  B.,  or  C,  but  to  pay  A.,  B., 
and  C,  on  their  joint  account."     And  Pollock,  C.  B., 
adds :  ^^  The  covenant,  to  my  mind,  is  senseless.     I  do 
not  know  what  is  meant,  in  point  of  law,  by  a  man 
paying  himself."     [Williams^  J.     I  think  you  will   find 
it  more  difficult  to  sustain  that  case  than   the  case  in 
hand.*']     The  plaintiffs  do  not  shew  that  any  accounts 
were  taken  between  the  partners:  there  is  nothing  to 
VOL.  xvnL — c.  B.  s 
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1856.       shew  that  the  supposed  debt  was  anything  more  thi 

— : equitable  liability*     As  to  the  second  breach,  the  I 

V.  exchange  was  by  law  only  assignable  by  indorsemei 

Atkins. 

Hayes^  Serjt.,  contra,  {a)  The  argument  on  the 
side  amounts  to  this,  that  the  deed  in  question  ci 
operate  as  a  covenant  if  it  operates  a  conveyance. 
property  in  a  debt  (unlike  the  case  put  of  the  fa 
does  not  pass  by  assignment:  the  right  to  have  the 
only  passes.  The  plaintiffs  must  have  covenant  o 
deed,  or  no  remedy  at  all.  In  Deering  v.  Farrir, 
1  Mod.  113,  3  Keble,  304,  1  Freem.  368,  the  ph 
brought  an  action  of  covenant,  declaring  up< 
deed  by  which  the  defendant  assignavit  et  t 
posuit  all  the  money  that  should  be  allowec 
any  order  of  a  foreign  state  to  come  to  him  k 
of  his  share  in  a  ship.  Tompson  moved  that  an  a 
of  covenant  would  not  lie,  for  it  was  neither  an  est 
nor  an  implied  covenant:  Cheiny  8f  Lanyky^s  < 
1  Leon.  179  (Cro.  Eliz.  157,  per  nom.  Landyda 
Ckeyney).  Hale,  C.  J.  "  You  should  rather  hav€ 
plied  yourself  to  this,  viz.  whether  it  would  not 

(a)  The  points  marked  for  bj  the  defendant  to  the  ] 

argument  on  the  part  of  the  tiffs  of  the  debt,  and  tl: 

plaintiffs,  were, —  capacitating  himself  from  1 

**  1 .  That  the  deed  operated  ferring  the  bill  to  the  plai 

as  a  covenant  that  the  plaintifis  and  from  giving  the  pla 

should   have   the    monej  due  an  j  title  to  the  bill  or  the  n 

from  the  defendant  to  the  part-  therein  specified,  were  bre 

nership,  and  also  as  a  coven-  of  the  covenant : 
ant  that  thej  should  have  the  ''  3.  That  the   court    i 

bill  of  exchange, — according  to  attribute  the  proper  legal 

the  cases  of  Deering  y.  Farring-  ration  to  the  deed,  as  the  c 

Um^  1  Mod.  113,  3  Keble,  304,  ration  shewed  what  the 

1  Freem.  368,  Penson  v.  Jones,  witnessed ;  and  that,  whei 

Palmer,  388,  The  Parishes  of  form  of  declaring  is  adc 

Caister  and Ecclesy  I  Ld.  Rajm.  it  is  not  necessarj  to  ave 

683,  1  Salk.  68.  legal  operation." 

**2.  That  the  non-payment 
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good  covenant  against  the  party?      As,  if  a  man  doth       1856. 
iiemise,  that  is  an  implied  covenant ;  but,  if  there  be  a      aulton 
particular  express  covenant  that  he  shall  quietly  enjoy 
against  all  claiming  under  him,  that  restrains  the  general 
implied  covenant;   but  it  is   a  good  covenant  against 
the  party  himself     If  I  make  a  lease  for  years  reserving 
rent  to  a  stranger,  an  action  of  covenant  will  lie  by  the 
party  to  pay  the  rent  to  the  stranger."     It  was  further 
urged  *^  that  an  assignment  transferring  where  it  cannot 
transfer,  signifies  nothing."      Hale,  C.  J.     "But  it  is  a 
covenant,  and  then  it  is  all  one  as  if  he  had  covenanted 
that   he   should   have   all   the   money   that  he   should 
recover  for  his  loss  in  such  a  ship."    It  is  impossible  to 
distinguish  that  case  from  this.      No  express  form   of 
"words   is  required   to   make    a   covenant      "Demise" 
creates  an  implied  covenant :  so,  a  covenant  that  a  man 
shall  have  a  certain  way,  amounts  to  a  grant  of  the  way. 
•*  Any  words  in  a  deed,  which  shew  an  agreement  to  do 
a  thing,  make  a  covenant :  as,  if  it  be  agreed  by  articles 
between  A.  and  6.  that  stock  shall  be  in  the  hands 
of  B.  until  a  jointure  be  made,  B.  solvendo  proinde  the 
interest  to  A. ;  covenant  lies  against  B.  for  the  interest : 
Com.  Dig.  Covenant  (A.  2.)"     In   the  case  of  Caister 
and  EccleSy  1  Ld.  Raym.  683,  1  Salk.  68,  where  a  ques- 
tion arose  as  to  the  settlement  of  an   apprentice  who 
had  been   assigned, — whether  he  should  be  settled  in 
the  parish  where  his  second  master  lived, — the  justices 
at  the  sessions  held  that  he  should  not,   "because  the 
apprentice  is  not  assignable."     But,  per   Holt,  C.    J., 
"though  that  be  true,  yet  the  tirst  master  might  assign 
bis  apprentice;   and,    though  that  would  not  pass  his 
interest  in  the  apprentice,  yet  it  is  a  good  contract  that 
the  apprentice  should  serve  the  second  master  during 
the  time,  though  the  words  are  only  grant  and  assign ; 
like   the  case  of  assigning   a  bond,  though   it  be  not 
assignable  in  point  of  interest,  yet  it  is  a  covenant  that 

s  2 
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1866.       the  assignee  shall  receive  the  money  to  his  own  use. 
j^y^^jQ^      To  the  same  purpose  is  Deering  v.  Farrington.    So,  here, 
<*•  this  assignment  is  a  good  agreement  between  the  first 

and  the  second  roaster  that  the  apprentice  should  serve 
the  time  with  the  second.     And  so  it  is  a  service  as 
apprentice,  and  so  makes  a  good  settlement."     So,  in 
Seignorett  v.  NoguirCy  2  Ld.  Rajm.  1241,  Holt,  C.  J., 
says :  ^Mf  a  man  assigns  a  bond  to  J.  S.,  and  afterwards 
receives  the  money  of  the  obligor,  if  he  do  not  imme- 
diately pay  it  over  to  the  assignee,  the  assignee  may 
maintain  an  action  of  covenant  against  him  upon  the 
word  assignment:  and  that  was  the  case  of  Deering  v. 
Farrington.    So,  if  the  obligee  covenant  to  assign  a  bond 
to  J.  S.  tiel  jour,  and  will  not  assign  it,  or  before  the 
day  receives  the  money  of  the  obligor,  by  which  means 
he  has  disabled  himself  to  assign  it ;  in  either  of  these 
cases  it  is  a  breach  of  covenant ;  and  yet  in  strictness  a 
bond  is  not  assignable."    Parke,  B.,  in  the  course  of  the 
argument  in  Ward  v.  Audland,  16  M.  &  W.  862,  »72, 
says,  "  Deering  v.  Farrington  shews  that  an  assignment 
and  transfer  of  a  chattel  creates  an  implied  covenant 
against   the   assignor  and   all  who  claim   under  him, 
though  it  may  convey  no  title  to  the  grantee."     The 
same  principle  is  recognised  and  acted  upon  in  Seddon 
V.  Senate^  13  East,  63.     With  regard  to  the  bill  of  ex- 
change, the  same  law  applies.     The  bill  was  payable  to 
the   order  of  the  defendant:    the  deed  amounts   to  a 
covenant  to  indorse  it      ICresswelly  J.    And  so  make 
himself  liable  upon  it.]    The  second  breach  charj^  that 
the  defendant  has,  in  derogation  of  his  deed,  prevented 
the   plaintifis  from   obtaining  the  bill  or  the  proceeds 
thereof.     The  circumstance  of  the  240/.  being  a  debt 
due  from  one  member  of  a  firm  to  another,  makes  no 
difference.     The  argument  as  to  equity  would  equally 
apply  to  any  debt  that  is  assigned. 

Raymond,  in  reply.     The  cases  cited  are   all  dbtin- 
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guishable  from  the  present     They  seem  all  to  rest  upon        1866. 
Dtering  v.  Faningtoru     There,  however,  the  deed  could       AultoiT^ 
have  had  no  operation  at  all,  unless  it  operated  as  a  <^- 

Atkins 

covenant ;  it  did  not  appear  that  any  thing  did  or  could 
pass  by  it  Here,  the  plaintiffs  would  have  the  right  to 
use  the  name  of  the  defendant  to  recover  the  debts. 

A  discussion  arose  as  to  whether  the  whole  deed  was 
set  out  in  the  declaration,  or  whether  it  was  sufficiently 
set  out  according  to  its  legal  effect:  and  ultimately  the 
court  took  time  to  consider. 

Cur.  adv.  vult, 

Cresswell,  J.,  now  delivered  the  judgment  of  the 
court. 

This  case  was  argued  yesterday  before  n)y  Brothers 
Crowder  and  Willes  and  myself.  The  first  count  of  the 
declaration  alleged  that  the  defendant  and  one  Leedham 
carried  on  business  in  co-partnership,  and  that,  by  an 
indenture  made  between  the  defendant  and  Leedham  of 
the  first  part,  the  plaintiffs  of  the  second  part,  and  cer- 
tain other  persons  of  the  third  part,  it  was  witnessed 
that  the  defendant  and  Leedham,  and  each  of  them, 
granted,  assigned,  and  transferred  to  the  plaintiffs  all 
the  co-partnership  stock  in  trade,  debts,  sums  of  money, 
and  all  other  the  personal  estate  and  effects  and  property 
of  them  the  defendant  and  Leedham  as  such  co-partners. 
It  then  averred,  that,  at  the  time  of  the  making  of  the 
indenture,  the  defendant  was  indebted  to  the  co-partner- 
ship in  the  sum  of  240/.,  being  part  of  the  debts,  sums 
of  money,  and  personal  estate  and  effects  and  property 
of  the  defendant  and  Leedham,  as  such  co-partners, 
which  were  so  as  aforesaid  witnessed  to  be  granted, 
assigned,  and  transferred,  and  which  sum  of  240/.  was 
then  payable  by  the  defendant  to  the  co-partnership ; 
and  it  assigned  for  a  first  breach,  non-payment  of  the 
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1866.  240/.  There  was  a  second  breach,  alleging  that,  at  the 
^yj^^^j^  time  of  the  making  of  the  indenture,  a  bill  of  exchange 
.  »  for  120/.,  payable  to  the  order  of  the  defendant,  and 

TiTKlNS 

then  being  in  the  possession  of  the  defendant,  was  part 
of  the  personal  estate  and  effects  and  property  of  the 
defendant  and  Leedham  as  such  co-partners,  and  that 
the  defendant  made  default  in  transferring  the  said  bill 
of  exchange,  and  the  right  to  the  money  therein  specified, 
to  the  plaintiffs,  and,  after  the  making  of  the  said  inden- 
ture, incapacitated  himself  from  so  doing,  and  from  con- 
ferring on  the  plaintiffs  any  right  or  title  to  receive  the 
money  specified  in  the  said  bill,  by  then  parting  with  the 
possession  of  the  said  bill  in  such  manner  and  on  such  terms 
as  to  incapacitate  himself,  and  thereby  the  defendant 
prevented  the  plaintiffs  from  acquiring  or  having  any 
right  or  title  as  aforesaid  to  the  said  money,  contrary  to 
the  said  indenture.  To  this  there  was  a  demurrer:  and 
we  think  that  the  plaintiffs  are  entitled  to  judgment  upon 
so  much  of  the  demurrer  as  relates  to  the  second  breach. 

As  to  the  first  breach,  it  appears  to  us  that  we  cannot 
infer  a  covenant  on  the  part  of  the  defendant  to  pay  to 
the  plaintiffs  the  sum  due  from  him  to  the  co-partner- 
ship. It  is  a  joint  covenant  by  the  defendant  and 
Leedham ;  and  we  cannot  infer  a  covenant  on  the  part 
of  either  to  pay  a  debt  due  from  either  to  the  co-part- 
nership. So  far,  therefore,  as  concerns  the  first  breach, 
we  think  our  judgment  must  be  for  the  defendant 

As  to  the  second  breach,  however,  we  think  the  case 
of  Ward  v.  Audiand,  1 6  M.  &  W.  862,  calls  upon  us  to 
give  judgment  for  the  plaintiffs.  There,  one  Whitelock, 
by  voluntary  conveyance,  assigned  to  the  plaintiff,  his 
executors,  &c.,  his  furniture,  effects,  &c,  in  trust,  to  the 
use  of  Whitelock,  the  settlor,  for  his  life,  and,  at  his 
death,  in  equal  moieties,  to  the  use  of  two  nieces  of 
Whitelock,  named :  and  there  was  a  covenant  by  WTiite- 
lock,  for  himself  and  his  heirs  and  executors,  to  do  all 
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further  reasonable  acts  and  things  for  further  and  better       1856. 
assigning  and  transferring  the  said  furniture  &c.  to  the       Aulton 
plaintiff,  on  the  same  trusts  as  by  the  plaintiff  or  his 
counsel  should  be  reasonably  advised.     Whitelock  was 
in  possession  of  the  furniture  &c.  till  his  death.     On 
that  event,  the  defendant,  his  executor,  became  possessed, 
and  sold  the  whole.     The  plaintiff  sued  the  defendant, 
as  executor  of  Whitelock,  on  the  above  covenant  for 
further  assurance,  averring  in  his  declaration  that  it  was 
at  no  time  necessary  to  sell  any  of  Whitelock's  chattels 
to  pay  any  debt  of  Whitelock,  and  that  there  were  no 
creditors  of  his  who  could  impeach  the  validity  of  the 
indenture,  and  assigning  by  way  of  breaches, — first,  that 
^e   defendant  refused    to    deliver    possession  of  the 
furniture  to  the  plaintiff, — secondly,  that  the  defendant 
converted  and  sold  the  same,  not  alleging  that  he  sold 
it  in  market  overt     It  was  held  that  the  plaintiff  was 
entitled  to  recover,  at  least  on  the  last  breach,  the  value 
of  the  furniture  possessed  by  Whitelock  from  the  time 
of  his  executing  the  deed  to  his  death,  and  afterwards 
£oId  by  the  defendant  as  his  executor;  though  trover 
might  have  been  sustained  for  the  same  cause  of  action. 
Parke,  B.,  there  said :  *^  This  case  falls  directly  within 
what   Lord  Hale  lays  down  in  Deering  v.  Farrington^ 
1  Mod.  113,  1  Freem.  368,  3  Keble,  304.      The  law 
does  not  imply  warranty  of  present  title  to  assign,  in 
cases  of  personal  chattels ;  but  a   covenant  to   do  all 
reasonable  acts   for  further  and    better   assigning  and 
transferring   chattels    conveyed    by   the    deed,    means 
merely  that  neither  the  covenantor  nor  those  claiming 
under    him  will   do    anything  to    interrupt    the    quiet 
enjoyment  of  the  chattels  by  the  parties  contemplated 
by  the  deed.     Here,  by   the  defendant's  sale,  he  did 
interrupt  all  such  enjoyment.     The  defendant  is  in  the 
same   position   as  if  the  present   covenant   for  further 
assigning  and  transferring  the  chattels  had  been  for  the 
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1856.        grantor  and  covenantor  to  hold  them  per  auter  vie,  and 

j^^j^^  he  had   then  himself  destroyed  them.     In   that  case, 

<"•  according  to  Lord  Hale,  the  covenant  could  be  enforced 

Atkins 

as  such  against  the  grantor  and  all  parties  claiming 
under  him.  In  the  last  breach,  the  defendant  is  charged 
with  keeping  and  retaining  possession  of  the  chattels 
claiming  the  ownership  thereof  as  executor  as  aforesaid, 
that  is,  under  the  testator,  who  is  the  covenantor.  If 
Deeriiig  v.  Farrington  is  law,  the  covenant  has  been 
broken."  So,  here,  there  is  an  implied  covenant  on  the 
part  of  the  defendant  not  to  do  anything  in  derogation 
of  his  deed.  He  did  something  in  derogation  of  his 
deed,  when  he  parted  with  the  possession  of  the  bill  of 
exchange  in  such  manner  and  upon  such  terms  as  to 
incapacitate  himself,  and  thereby  to  prevent  the  plaintifiB 
from  acquiring  or  having  any  right  or  title  to  the  money 
therein  specified.  If  it  could  be  said  that  there  was  no 
covenant  on  the  part  of  the  defendant  and  Leedham, 
as  was  urged  by  Mr.  Raymond,  it  might  perhaps  be 
contended  that  the  property  vested  absolutely  in  the 
plaintiffs,  and  therefore  the  count  might  be  treated  as  a 
roundabout  and  informal  count  in  trover ;  and  in  either 
view  the  plaintiffs  would  be  entitled  to  succeed  upon 
that  part  of  the  case. 

Upon  the  whole,  we  think  there  should  be  judgment 
for  the  defendant  on  the  demurrer  as  to  the  first  breach 
in  the  first  count,  and  for  the  plaintiff  on  the  demurrer 
83  to  the  second  breach. 

Judgment  accordingly. 
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ASHCROFT   V.    FOULKES. 
j^  AprU  17. 

Jr  ETERSDORFF,  in  Hilary  Term  last,  obtained  a  Unless  the 
rule  calling  upon  the  defendant  to  shew  cause  why  an  pl*|nti^  m  an 
order  of  Coleridge,  J.,  dated  the  7th  of  December  last,  tract  for  which 
ordering  ^^that  the  master  do  review  his  taxation  herein,"  have  been 
should  not  be  rescinded, — referring  to  Woodhams  v.  Neuy-  count^^court^ 
many  ante,  Vol.  VII,  p.  654,  Beswick  v.  Capper,  ante,  7<'wer#more 

^r     1        XTTT  ,  A  V.  ^^^^  20/., 

Vol.  VII,   p.  669,   and  Avards,  App.,  Rhodes,   Resp.,  whatever  the 

8Exch.3i2.  rraSd*" 

The  motion  was  founded  upon  two  affidavits  of  the  ''^cther  reduc- 

'^  ed  by  payment, 

plaintiff's   attorney,  the  first  of  which, — after  setting  by  tender,  or 
out  a  duplicate  of  the  order,  and  the   particulars  of  isbytheiith 
the  plaintiff's  demand,  by  which  he  claimed  a  sum  of  "3^&^4  y^cl 
17i  10*.  2rf.,  as  the  balance  of  an  account  of  37£  10*.  2rf.,  «•  6^  deprived 

of  costs,  unless 

for  work  and  labour  and  materials,  after,  giving  '^credit  the  judge  cer- 
\}j  bill  of  exchange  for  20/.  drawn  by  defendant  on  and  trial!  under 
accepted   by  plaintiff,  dated  4  October,  1854,  at   four  ob^^;,^'^^^,^ 
months," — stated  that  the  action  was  brought  to  recover  or  order  under 
17i  lOs.  2d.,  being  the  balance  of  account  due  to  the  Vict.  c.  64, 
plaintiff  after  allowing  to  the  defendant  the  sum  of  20/,,  *'  |j      ^  ^^^^ 
the  amount  of  an  acceptance  of  the  plaintiff  which  the  ^^  rescind  an 

*  ,         '  ^       order  for  a  re- 

defendant  had  discounted  for  him ;   that,  on   the  trial  view  of  the 

of  the  cause,  the  plaintiff  proved  his  demand,  amounting  tion,  it  being" 
to  37/.  lOs.  2d.,  but  which  was  reduced  by  payments  ^^^J^hertht*^ 
and  by  the  said  set-off  to  the  sum  of  4/.,  for  which  a  ru^e  nor  the 
verdict  was  given  for  the  plaintiff;  and  that,  at  the  time  which  it  was 
of  the  commencement  of  this  action,  the  bill  of  exchange  cfosed  what*' 
which  was  allowed  as  a  set-off  to  the  defendant,  was  *^®  taxation 

was.— The 

alleged  to  be  in  the  hands  of  one  John  Croft,  who  had  court,  in  the 
brought  an  action  against  the  plaintiff  to  recover  the  their  discretion 

under  the  4(>th 
section  of  the 

Common    Law  Procedure  Act,  18.04,  17  &   18  Vict.  c.  126,  and  without  imposing  any 

terms,  ordered  the  allocatur  to  be  produced  for  their  inspection. 
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1856.        same,  which  action  had  proceeded  to  issue,  and  was  still 
AsHCBOFT     pending.     The  other  affidavit  stated,  that  the  writ  of 
»•  summons  in  this  action  was  indorsed  as  follows, — "  The 

following  are  the  particulars  of  the  plaintiff's  claim : — 
nL  lOs,  2d.i  balance  for  work  and  labour  done  and  per- 
formed and  materials  provided  by  the  plaintiff  for  the 
defendant,  at  his  request,  from  1853  to  1855,  after  giving 
defendant  credit  for  2021  cash  advanced  to  the  plaintiff 
by  the  defendant  on  the  plaintiff's  acceptance  to  a  bill 
of  exchange  dated  4th  October,  1854;"  that  it  was 
proved  by  the  plaintiff  in  his  evidence  on  the  trial  of 
this  cause,  and  admitted  by  the  defendant  in  his  evi- 
dence, that  the  bill  of  exchange  for  which  credit  was 
given  in  the  plaintiff's  particulars  of  demand,  was  a  bill 
of  exchange  drawn  by  the  defendant  upon  and  accepted 
by  the  plaintiff,  and  that  the  said  bill  of  exchange  had 
been  discounted  by  the  defendant  for  the  plaintiff;  that 
the  said  bill  of  exchange  had  never  been  allowed  in 
the  settlement  of  accounts  between  the  plaintiff  and  the 
defendant;  and  that  there  had  been  no  agreement  before 
action  for  the  allowance  of  the  amount  of  the  said  bill 
as  a  payment 

Hawkins^  contra,  took  a  preliminary  objection,  that 
the  affidavits  upon  which  the  rule  was  obtained  did  not 
shew  upon  what  ground  the  order  sought  to  be  rescinded 
was  made,  and  therefore  did  not  shew  that  it  was  impro- 
perly made.  [Jervis,  C.  J.  It  is  quite  obvious  that  the 
master  has  allowed  the  plaintiff  his  costs,  and  that  my 
Brother  Coleridge  thought  that  they  ought  to  have  been 
disallowed.]  That  does  not  appear:  the  master's  allo- 
catur is  not  before  the  court.  [Jervis,  C.  J.  Under  the 
46th  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125,  which  enacts,  that,  "upon  the 
hearing  of  any  motion  or  summons,  it  shall  be  lawful 
for  the  court  or  judge,  at  their  or  his  discretion,  and 
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upon  such  terms  as  they  or  he  shall  think  reasonable,  1856. 
from  time  to  time  to  order  such  documents  as  they  or  he  Ashcroft 
may  think  fit  to  be  produced,  and  such  witnesses  as  they 
or  he  may  think  necessary  to  appear  and  be  examined 
i^iva  voce,  either  before  such  court  or  judge,  or  before 
the  master,  and,  upon  hearing  such  evidence,  or  reading 
the  report  of  such  master,  to  make  such  rule  or  order  as 
may  be  just,"  I  think  we  may  require  the  allocatur  to 
be  produced,  in  order  that  we  may  see  what  the  master 
lias  done.]  At  least  the  other  side  should  pay  the  costs 
of  the  motion.  \Jervis,  C.  J.  If  you  have  a  more 
substantial  answer  to  the  rule,  you  had  better  proceed.] 
The  allocatur  shewed  that  the  master  had  taxed  the 
plaintiff's  costs  at  14/.  3^. 

Hawkins  then   proceeded   to  shew  cause,   upon   an 
afiBdavit  stating   that  it   was  agreed,  before   the  com- 
mencement of  the  action,  between  the  plaintiff  and  the 
defendant  that  the   defendant  should   be  allowed   the 
amount  of  the  bill  of  exchange  for  20/.  as  a  payment 
on  account  of  the  work  done  by  the  plaintiff  for  the 
defendant     Whether  or  not  the  plaintiff  was  entitled 
to  costs  will  depend  upon  two  questions, — first,  whether 
the  balance  had  been  agreed  between  the  parties  to  be 
Teduced  by  set-off  or  payment  to  a  less  sum  than  20i, — 
secondly,  whether  the  plaintiff  has  recovered  more  than 
20Z.  within  the  meaning  of  the  county-court  acts.     1. 
The  affidavits  in  answer  to  the  rule  shew  distinctly  that 
it  was  agreed  between  the  parties,  before  the  commence- 
ment of  the  action,  that  the  bill  for  20/.  should   be 
allowed  as  payment.     2.  Assuming  there  had  been  no 
agreement  on  the  subject,  but  that  the  20/.  was  a  mere 
matter  of  set-off  reducing  the  verdict  below  20/,,  the 
plaintiff  would  still  not  be  entitled  to  costs.     He  has  in 
fact  recovered  41.  only.     Including  the  20/.,  the   sum 
sought  to  l>e  recovered  in  the  action  was  37/.  lOs,  2d.y 
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1856.  a  sum  over  which  the  county-court  might  have  had 
AsHcaorr""  jurisdiction.  This  is  not  like  the  case  o(  Avards,  App., 
Rhodes,  Resp.  8  Ezch.  312,  where  the  claim  origioally 
exceeded  50L  Here,  the  original  claim  was  for  a  sum 
within  the  jurisdiction  of  the  countj-court  [Jemis, 
C.  J.  Between  20/.  and  50/.,  there  is  now  concurrent 
jurisdiction,  provided  the  sum  recovered  exceeds  20/. 
Is  there  any  difference  in  the  meaning  of  the  word 
"recovered,"  whether  the  amount  claimed  is  51.  or 
6,000i?]  The  129th  section  of  the  first  county-court 
act,  9  &  10  Vict  c.  95.  enacted,  "that,  if  any  action 
should  be  commenced  after  the  passing  of  that  act  in 
any  of  Her  Majesty's  superior  courts  of  record,  for  any 
cause  other  than  those  lastly  thereinbefore  (s.  128) 
specified,  for  which  a  plaint  might  have  been  entered 
in  any  court  holden  under  that  act,  and  a  verdict  should 
be  found  for  the  plaintiff  for  a  less  sum  than  20/.  in 
contract,  or  less  than  5/.  in  tort,  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs." 
The  11th  section  of  the  county-courts  extension  act, 
13  &  14  Vict.  c.  61,  enacts,  "that,  if,  in  any  action 
commenced  after  the  passing  of  this  act  in  any  of  Her 
Majesty's  superior  courts  of  record,  in  covenant,  debt, 
detinue,  or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,  the  plaintiff  shall  recover  a  sum 
not  exceeding  20/.,  or  if,  in  any  action  commenced  after 
the  passing  of  this  act,  in  any  of  Her  Majesty's  superior 
courts  of  record,  in  trespass,  trover,  or  case,  not  being 
for  malicious  prosecution,  or  for  libel,  or  for  slander,  or 
for  criminal  conversation,  or  for  seduction,  the  plaintiff 
shall  recover  a  sum  not  exceeding  5/.,  the  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs, 
except  in  the  cases  hereinafter  provided,  and  except  in  the 
case  of  a  judgment  by  default;  and  it  shall  not  be  necessary 
to  enter  any  suggestion  on  the  record  to  deprive  such 
plaintiff  of  costs,  nor  shall  any  such  plaintiff  be  entitled 
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to  costs  l)y  reason  of  any  privilege  as  attorney  or  officer 
of  such  court,  or  otherwise."  The  exceptional  cases 
there  referred  to  are  those  contained  in  the  12th  and 
13th  sections.  The  12th  section  provides  and  enacts, 
**  that,  if  the  plaintiff  shall  in  any  such  action  as  afore- 
said recover  a  sum  less  than  the  sum  in  that  behalf 
hereinbefore  mentioned,  by  verdict^  and  the  judge  or 
other  presiding  oflBcer  before  whom  such  verdict  shall 
be  obtained,  shall  certify  on  the  back  of  the  record  that 
it  appeared  to  him  at  the  trial  that  the  cause  of  action 
^'as  one  for  which  a  plaint  could  not  have  been  entered 
in  any  such  county-court  as  aforesaid,  or  that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient  reason  for 
bringing  the  said  action  in  the  court  in  which  the  said 
action  was  brought,  the  plaintiff  in  such  case  shall  have 
the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  this  act  had  not  been  passed.'*  And  the 
13th  section  also  provided  and  enacted,  'Uhat,  if  in  any 
such  action,  whether  there  be  a  verdict  in  any  such 
action  or  not,  the  plaintiff  shall  make  it  appear  to  the 
satisfaction  of  the  court  in  which  such  action  was 
brought,  or  to  the  satisfaction  of  a  judge  at  Chambers, 
upon  summons,  that  the  said  action  was  brought  for 
a  cause  in  which  concurrent  jurisdiction  is  given  to  the 
superior  courts  by  the  128th  section  of  the  9  &  10  Vict, 
c.  95,  or  for  which  no  plaint  could  have  been  entered  in 
any  such  county-court,  or  that  the  cause  was  removed 
from  a  county-court  by  certiorari,  then  and  in  any  of 
such  cases  the  court  in  which  the  said  action  is  brought, 
or  the  said  judge  at  Chambers,  may  thereupon,  by  rule 
or  order,  direct  that  the  plaintiff  shall  recover  his  costs, 
and  thereupon  the  plaintiff  shall  have  the  same  judg- 
ment to  recover  his  costs  that  he  would  have  had  if  this 
act  had  not  been  passed."  This  last-mentioned  section 
is  repealed  by  the  15  &  16  Vict.  c.  54,  s.  4,  which  then 
proceeds  to  enact,  that,  ^*  in  any  action  in  which  the 
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1856.        plaintiff  shall  not  be  entitled  to  recover  his  costs  by 
AsHCROFT     ^^^^  of  t^^  provisions  of  the  11th  section  of  such  act 
«.  [13  &  14  Vict  c.  61],  whether  there  be  a  verdict  in 

such  action  or  not,  if  the  plaintiff  shall  make  it  appear 
to  the  satisfaction  of  the  court  in  which  such  action  was 
brought,  or  to  the  satisfaction  of  a  judge  at  Chambers, 
upon  summons,  that  such  action  was  brought  for  a  cause 
in  which  concurrent  jurisdiction  is  given  to  the  superior 
courts  by  the  128  th  section  of  the  9  &  10  Vict  c  95, 
or  for  which  no  plaint  could  have  been  entered  in  any 
such  county-courts,  or  that  such  action  was  removed 
from  a  county-court  by  certiorari,  or  that  there  was 
suflScient  reason  for  bringing  such  action  in  the  court, 
in  which  such  action  was  brought,  then,  and  in  any 
of  such  cases,  the  court  in  which  such  action  is  brought, 
or  the  said  judge  at  Chambers,  shall  thereupon,  by  rule 
or  order,  direct  that  the  plaintiff  shall  recover  his  costs, 
and  thereupon  the  plaintiff  shall  have  the  same  judg- 
ment to  recover  his  costs  that  he  would  have  had  if  the 
before-mentioned  act  of  the  13  &  14  Vict  c.  61,  had 
not  passed."  The  sum  recovered^  it  is  submitted,  within 
the  meaning  of  the  Uth  section  of  the  13  &  14  Vict, 
c.  61,  is,  the  balance  of  the  claim  after  allowing  the 
payment  or  set-off, — the  amount  for  which  the  verdict 
is  given :  JVallen  v.  Smith,  3  M.  &  W.  138 ;  Parker  v. 
Serle,  6  DowL  P.  C.  334 ;  Dixon  v.  Walkery  7  M.  &  W. 
214.  The  plaintiff  might  have  gone  to  the  county- 
court  He  has  recovered  less  than  20/1,  and  he  has  not 
obtained  a  certificate  under  the  12th  section  of  the  13  & 
14  Vict  c.  61,  or  a  rule  or  order  under  the  4th  section 
of  the  15  &  16  Vict  c.  54,  and  therefore  is  entitled  to 
no  costs. 

Petersdorffy  in  support  of  his  rule.  The  argmnent  on 
the  other  side,  is,  that,  wher6  the  plaintiff's  claim 
exceeds  20/.  and  is  less  than  50/.,  he  is  by  virtue  of  the 
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llth  section  of  the  13  &  14  Vict  c.  61.,  disentitled  to  1856. 
costs,  unless  he  recovers  more  than  20t  The  proviso  in  abhceoft 
the  13th  section,  which  enabled  the  court  or  judge,  ^  ^' 
where  it  appeared  that  the  action  was  brought  for  a 
cause  in  which  there  was  concurrent  jurisdiction  given 
to  the  superior  courts  by  the  128th  section  of  the 
9  &  10  Vict  c.  95,  or  for  which  no  plaint  could  have 
been  entered  in  the  county-court,  to  allow  the  plaintifif 
his  costs,  is  repealed  by  the  4th  section  of  the  15  &  16 
Vict  c.  54,  which  directs  that  the  court  or  judge  shall 
make  an  order  for  costs,  if  there  was  concurrent  juris- 
diction under  s.  128  of  the  9  &  10  Vict  c  95,  or  if  no 
plaint  could  have  been  entered,  or  if  there  was  sufficient 
reason  for  bringing  the  action  in  the  superior  court. 
This  is  a  case  in  which  there  was  concurrent  jurisdiction. 
[Cresswell,  J.  Not  given  by  s.  128  of  the  9  &  10  Vict 
c.  95  in  such  a  case  as  this:  therefore  that  provision 
does  not  help  you.]  There  certainly  is  a  difficulty  where 
the  sum  recovered  is  under  20/.  {Jervis,  C.  J.  The 
question  is,  was  it  reasonable  for  the  plaintiff  to  sue  in 
the  superior  court  ?]  Where  the  amount  of  the  debt  is 
reduced  by  set-off  below  20L  or  50/.  respectively,  it  has 
been  repeatedly  held  that  the  county-court  has  no  juris- 
diction: Woodhams  v.  Newman^  ante.  Vol.  VII,  p.  654; 
Beswick  V.  Capper^  antd,  Vol.  VII,  p.  669 ;  Avards, 
App.,  Bhodes,  Resp.,  8  Exch.  312.  And  the  same 
principle  must  apply  to  costs.  [Jervis,  C.  J.  Under 
the  9  &  10  Vict.  c.  95,  the  provision  as  to  costs  was 
coupled  with  this,  that  the  county-court  had  jurisdiction. 
The  llth  section  of  the  13  &  14  Vict.  c.  61  studiously 
omits  the  words  "for  any  cause,  other  than  &c.,  for 
which  a  plaint  might  have  been  entered  in  any  court 
holden  under  this  act,"  which  are  found  in  the  9  &  10 
Vict  c.  95,  s.  129.] 

Cur.  adv.  vult. 
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1856.  Jervis,  C.  J,  now  delivered  the  opinion  of  the  court,  (a) 

AsHCBOFT     ^^    h^ye  considered    this    case,   which   was    argued 
^'  yesterday,  and  have  come  to  the  conclusion  that  the 

rule  should  be  'discharged.  It  was  an  application  to 
rescind  an  order  of  my  Brother  Coleridge  directing  a 
review  of  the  taxation,  the  master  having  allowed  the 
plaintiff  his  costs,  although  he  recovered  only  4/1,  and 
there  was  no  certificate.  The  order  for  a  review  was 
resisted  upon  the  ground  that  the  amount  claimed 
originally,  372.  10^.  2(f.,  had  been  reduced  below  202.  by 
a  set-off.  There  was  a  preliminary  question  raised 
before  us,  viz.  whether  the  amount  by  which  the  verdict 
was  reduced  was  to  be  dealt  with  as  an  admitted  pay- 
ment, or  was  strictly  a  set-off.  But,  independently  of 
that,  the  more  important  question  arose,  as  to  the  effect 
of  the  recovery  where  the  amount  was  reduced  by  set- 
off, and  not  by  payment  It  was  contended  by  Mr. 
Hawkins,  that^  upon  the  true  construction  of  the 
13  &  14  Vict  c.  61,  s.  11,  the  recovery  was  to  be  the 
criterion :  and  we  are  of  that  opinion.  The  129th 
section  of  the  first  county-court  act,  9  &  10  Vict.  c.  95, 
enacted,  that,  if  any  action  should  be  commenced  in  a 
superior  court  for  any  cause  (other  than  those  provided 
for  by  the  concurrent  jurisdiction  clause,  s.  128)  for 
which  a  plaint  might  have  been  entered  in  the  county- 
court,  and  a  verdict  should  be  found  for  the  plaintiff  for 
a  less  sum  than  20/.  if  the  action  is  founded  on  contract, 
or  less  than  5/.  if  it  be  founded  on  tort,  the  plaintiff 
should  have  judgment  to  recover  such  sum  only,  and  no 
costs.  Under  that  section,  the  only  way  of  depriving 
the  plaintiff  of  costs,  was,  by  a  motion  for  leave  to  enter 
a  suggestion  on  the  roll.  That  being  found  to  be 
attended  with  great  inconvenience,  the  law  was  amended 

(a)  ConsistiDg  of  Jervis,  C.  J^  Cresswell,  J.,  Crowder,  J.,  and 
Willes,  J. 


FOULKES. 
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in  that  respect  by  the  "13  &  14  Vict  c.  61,  the  11th        1856. 
section  of  which  enacted,  "  that,  if  in  any  action  com-  ~T 

'  '  -^  ASHCROFT 

menced  after  the  passing  of  that  act  in  any  of  Her      ^    «• 
Majesty's  superior  courts  of  record,  in-  covenant,  debt, 
detinue,  or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not 
exceeding  20Ly  or  if,  in  any  action  commenced  after  the 
jMissing  of  that  act  in  any  of  Her  Majesty's  superior  courts 
of  record,  in  trespass,  trover,  or  case,  not  being  an  action 
lor  malicious  prosecution,  or  for  libel,  or  for  slander,  or  for 
criminal  conversation,  or  for  seduction,  the  plaintiff  shall 
recover  a  sum  not  exceeding  5/.,  the  plaintifif  shall  have 
adgment  to  recover  such  sum  only,  and  no  costs,  except 
'sn  the  cases  thereinafter  (in  ss.  12  and  13)  provided,  and 
^sxcept  in  the  case  of  a  judgment  by  default ;  and  it  shall 
^ot  be  necessary  to  enter  any  suggestion  on  the  record  to 
deprive  such  plaintiff  of  costs,'*  &c.     The  12th  section 
provides  that  the  judge  at  the  trial  may  certify  to  entitle 
^he  plaintiff  to  costs,   though   he  should   recover  less 
^han  the  sums  before  mentioned,  if  it  appears  to  him 
^hat   the  cause   of  action   is   one  for   which  a   plaint 
^could  not  have  been  entered  in  the  countv-court,  or 
^hat   there    was  a  sufficient    reason    for    bringing    the 
Miction   in    the   superior   court.      And  s.   13   provided, 
What,  if  the  plaintiff  should  make  it  appear  to  the  satis-^ 
faction   of  the  court  or  a  judge  that  the   action    was 
brought  for  a  cause  in  which  concurrent  jurisdiction  was 
f;iven  to  the  superior  courts  by  the  9  &  10  Vict.  c.  95, 
^  128,  or  for  which  no  plaint  could  have  been  entered 
in  the  county-court,  or  that  the  cause  was  removed  by 
certiorari,  the  court  or  judge  miffkt  by  rule  or  order 
direct  that  the  plaintiff  should  recover  his  costs.     Then 
came  the  15  &  16  Vict.  c.  54,  the  4th  section  of  which 
repealed  the  13  &  14  Vict.  c.  61,  s.  13,  and  substituted 
for  it  the  following  provision,  viz.  that,  "  in  any  action 
in  which  the  plaintiff  shall  not  be  entitled  to  recover 
VOL.  xvnf, — c.  B.  T 
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1856.  his  costs  by  reason  of  the  provisions  of  the  11th  section 
AsHCROfT  o^  ^^^  I*  *  14  Vet  c.  61,  whether  there  be  a  verdict 
^    ^-  in  such  action  or  not,  if  the   plaintiff  shall  make  it 

appear  to  the  satisfaction  of  the  court  in  which  such 
action  was  brought,  or  to  the  satisfaction  of  a  judge 
at  Chambers,  upon  summons,  that  such  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  superior  courts  by  the  128th  secdon 
of  the  9  &  10  Vict.  c.  95,  or  for  which  no  plaint 
could  have  been  entered  in  any  such  county-courts,  or 
that  such  action  was  removed  from  a  county-court  by 
certiorari,  or  that  there  was  sufficient  reason  for  bringing 
such  action  in  the  court  in  which  such  action  was 
brought,  then  and  in  any  of  such  cases  the  court  in 
which  such  action  is  brought,  or  the  said  judge  at 
Chambers,  shall  thereupon,  by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment  to  recover  his 
costs  that  he  would  have  had  if  the  before-mentioned 
act  of  the  13  &  14  Vict,  c.  61  had  not  been  passed*" 

We  think,  that,  under  the  13  &  14  Vict  c.  61,  s.  11, 
the  amount  recovered  b  the  criterion  to  guide  the  master ; 
and  that,  when  he  sees  that  the  sum  recovered  is  under 
20/.,  and  there  is  no  certificate,  and  no  rule  or  order 
under  the  4th  section  of  the  15  &  16  Vict  c.  54^  he  is 
not  to  allow  the  plaintiff  any  costs.  That  construction, 
in  our  opinion,  satisfies  every  provision  of  the  act  In 
the  present  case,  the  plaintiff  has  brought  an  action  in 
the  superior  court,  for  which  a  plaint  might  have  been 
entered  in  the  county-court ;  and  he  has  recovered  less 
than  20/.     He,  therefore,  is  entitled  to  no  costs. 

Rule  dischai^ged. 


Petcrsdojff  (yfho  was  not  present  when  the  judgment 
was  delivered),  at  the  close  of  the  day  called  the  atten- 
tion of  the  court  to  a  case  of  Torye  v.    ChadwicA,  2 
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Jurist,  N.  S.,  232,  in  which  the  court  of  Queen's  Bench  1856. 
was  supposed  to  have  adopted  a  view  not  in  accordance  ashcroft 
with  that  of  this  court  in  the  above  case.  There,  the 
plaintiff  brought  his  action  for  80/.  The  defendant 
pleaded  never  indebted,  and  a  set-off  for  money  due 
from  the  plaintiff  to  the  defendant  and  one  John 
Ackroyd*  At  the  trial,  the  plaintiff  established  a  claim 
of  24/L  13«. ;  but  the  defendant  proved  so  much  of  his 
set-off  as  reduced  the  debt  to  4^  14^.  7d.  No  applica- 
tion was  made  to  the  judge  to  certify.  And  the  court 
allowed  the  plaintiff  his  costs,  to  be  taxed  upon  the 
lower  scale. 

Jervis,  C.  J.  If  you  had  read  that  case,  you  would 
have  found  that  it  is  quite  consistent  with  the  decision 
we  came  to  this  morning.  Lord  Campbell  there  saysi 
^'  According  to  the  natural  meaning  of  words  ^  the  sum 
recovered'  by  the  plaintiff  was  4/.  14*.  7d,  The  plaintiff 
established  a  claim  against  the  defendant  for  24/.  13^., 
but  the  defendant  reduced  it  by  the  amount  of  his  set- 
off, for  which  the  plaintiff  had  credit,  to  4/.  145.  7d,f 
and  for  that  sum  only  was  judgment  recovered.  Surely 
that  is  the  sum  recovered  by  the  plaintiff,  and  not 
24/*  I3s.  There  is  nothing  to  prevent  us  irom  giving 
to  the  words  their  natural  meaning,  and  convenience 
requires  that  we  should  look  to  the  balance  as  the  sum 
due  and  the  sum  recovered.  The  plaintiff  was  defeated 
to  a  certain  extent;  and,  if  the  amount  of  his  claim 
had  been  overtopped,  the  defendant  would  have  had  a 
verdict,  and  the  plaintiff  would  have  had  no  costs ;  and 
all  that  we  say  now,  is,  that  his  costs  shall  be  taxed  on 
the  lower  scale.  The  case^  on  the  county-court  act 
only  decided,  that,  the  original  claim  being  above  20/., 
the  county-court  had  no  jurisdiction  to  try  the  cause ; 
and  then  we  have  the  decision  of  Parke,  B.,  in  Parker 
V.  Serle,  6  Dowl.  P.  C.  334,  that  the  balance  is  to  be 

T  2 
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considered  the  sum  recovered  within  the  meaning  of  ihe 
directions  to  the  taxing  officers.'^ 

Petersdorff.  The  master  had  allowed  the  plaintiff  his 
costs  on  the  higher  scale.  The  argument  urged  by  Mr. 
Hawkins  was, — first  (as  here),  that,  the  plaintiff  having 
recovered  less  than  20/.,  he  was  deprived  altogether  of 
costs  by  the  13  &  14  Vict.  c.  61,  s.  11,  in  the  absence 
of  a  certificate  of  the  judge  under  s.  12, — secondly,  that, 
he  was  at  all  events  only  entitled  to  costs  on  the  lower 
scale:  and  Lush,  who  shewed  cause,  was  desired  by  the 
court  to  confine  his  argument  to  the  second  point 

Jervis,  C.  J.  The  judgment  in  that  case  shews  that 
the  court  of  Queen^s  Bench,  when  the  question  comes 
properly  before  them,  will  decide  it  in  exact  accordance 
with  our  view.  They  rest  upon  the  constmction  of  the 
word  "  recovered.'* 


April  24. 

Where  an 
attorney  has 
been  struck 
off  the  roll  of 
the  court  of 
Queen*8  Bench, 
for  misconduct, 
he  will,  on 
production  of 
the  rule  for  that 
purpose,  bo 
struck  off  the 
roll  of  this 
court. 


In  the  matter  of  John  Collins. 

IjL.  J.  HODGSON  moved  that  John  Collins,  an 
attorney  of  this  court,  might  be  struck  off  the  roll  of 
this  court,  upon  the  production  of  a  rule  striking  him 
off  the  roll  of  the  court  of  Queen*s  Bench,  for  mis- 
conduct. He  referred  to  the  case  oi  John  Whitehead^ 
4  M.  &  G.  768,  5  Scott,  N.  R.  239,  where  a  similar 
application  was  granted  upon  the  mere  production  of 
the  rule  of  the  court  of  Queen's  Bench. 

Jervis,  C.  J.  Out  of  deference  to  that  court,  we  do 
not  inquire  into  the  circumstances  upon  which  they 
acted.     The  rule  may  go. 

Rule  absolute. 


i 
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1856. 


T 


Matuer  V,  Lord  Maidstone. 

Jpril  2f>. 

HE  declaration  stated  that  the  Hon.  Francis  Charles  a.  accepted 


for 


Lawlej,  on  the  17th  of  March,   1855,  by  his  bill  of  t(X)o/forthc 
exchange,   now    overdue,  directed    to    the   defendant,  accommodation 

Inquired  the  defendant  to  pay  to  him,  the  said  Hon,  for  that  amount. 

Francis  Charles  Lawley,  or  his  order,    1000/.,   three  rewn1,y%. 

nnonths  after  date,  for  value  received ;  that  the  defendant  !"^/^*^»*i^? 

by  A.,  and  by 

AC!cepted  the  said  bill,  and  the  said  Honorable  Francis  B.  indorsed  to 

CJZIharles    Lawley  indorsed   the    same   to  one   Edward  to  b.  (for 

Itawson  Clark,  who  indorsed  the  same  to  the  plaintiff;  SKiiSrpre- 

l>iit  that  the  defendant  did  not  pay  the  same.  f'*^  ^  A. 

*    •'  for  payment. 

The  defendant  pleaded,  that,  before  the  date  of  the   A.,  having  had 
id  bill  of  exchange  in  the  declaration  mentioned,  he,  of  m«ictin*g^ 
\e  defendant,  had  accepted  two  bills  of  exchange  for  the  S^'a  cheque  for 

^i^xx>mmodation  of  the  Hon.  Francis  Villiers,  each  of  the   *oo/.  and  a  re- 
newed bill  at 
^^id  bills  being  drawn  by  the  said  Francis  Villiers,  and  throe  months 

i  ridorsed  by  the  said  Edward  Rawson  (^lark,  and  being  dJ™n*and 
**^*spectively  for  the  amount  of  lOOOi,  and  respectively  j"/^?***'^'  ^^^ 
t>ay able  three  months  after  the  respective  dates  thereof ;  change  for  the 
t-liat,  after  he,  the  defendant,  had  so  accepted  the  said  edtohim.    A. 
t:vro  bills  of  exchange,  and  before  the  date  of  the  said  ^^J^'fhaf " 
V>il)  of  exchange  in  the  said  declaration  mentioned,  he,  the  acceptance 
t-lic   defendant,  received  and  had  notice  that  a  bill  of  delivered  up 
^c>  xchange  drawn  by  the  said  Francis  Villiers,  indorsed  forglS  ^ 
V^y  the  said  Edward  Rawson  Clark,  and  purportinff  to   "*^'^*  "^  ^" 

•^  '  I       I  o  g^Qr  to  an 

V>e  accepted  by  the  defendant,  for  the  sum  of  lOOOi,  action  at  tho 
X>ayable  three  months  after  date,  had  become  due  and  the  substituted 
f>ayable,  and  he,  the  defendant,  was  required  to  pay  the    ^  * 
^anie  to  the  plaintiff,  who  then  was  the  holder  of  the 
last-mentioned  bill  of  exchange ;    that   thereupon,  the 
defendant,   believing    that    the    lust-mentioned    bill   of 
exchange  was  one  of   the  said  two  bills  of  exchange 
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SO  accepted  bj  him  for  the  accommodation  of  the  said 
Francis  Villiers  as  aforesaid,  paid  to  the  plaintiff  lOOL 
for  interest  thereon,  and  accepted  the  said  bill  of  ex- 
change in  the  declaration  mentioned,  in  consideration 
of  hb  supposed  liability  to  the  plaintiff  upon  the  said 
bill  whereof  he  the  defendant  had  notice  as  aforesaid, 
and  by  way  of  renewal  thereof,  and  for  no  other  con- 
sideration whatever;  that  the  said  Hon.  Francis  Charles 
Lawley  drew  and  indorsed  the  said  bill,  and  the  said 
Edward  Rawson  Clark  indorsed   the  said  bill  of  ex- 
change in  the  declaration  mentioned,  for  and  on  account 
of  the  said  bill  of  exchange  whereof  he  the  defendant 
had  notice  as  aforesaid,  and  by  way  of  renewal  thereof, 
and  not  otherwise,  nor  for  any  other  consideration  what- 
ever;   that  the  said  bill  of  exchange  whereof  he  had 
notice  as  aforesaid  was  not  either  of  the  bills  accepted 
by  him  for  the  accommodation  of   the  said  Francis 
Villiers  as  aforesaid,  and  was  not  accepted  by  him,  the 
defendant,  nor  by  his  authority,  but  that  his  name  had 
been  written  on  the  said  bill  without  his  knowledge, 
consent,  or  authority,  and  that  he  first  discovered  that 
the  said  bill  was  not  accepted*  by  him,  or  by  his  au- 
thority, after  he  had  accepted  the  said  bill  of  exchange 
in  the  declaration  mentioned,  and  after  the  same  had 
been  delivered  to  the  plaintiff;   and  that  he,  the  de- 
fendant, then,  and  within  a  reasonable  time,  gave  the 
plaintiff  notice  that  the  said  bill  of  exchange  whereof 
he   the   defendant    had    notice   as  aforesaid,   was  not 
accepted  by  him,  nor  by  his  authority,  and  that  he  had 
accepted  the  said  bill  of  exchange  in  the  declaration 
mentioned  under  the  mistaken  belief  as  aforesaid,  and 
then  demanded  the  same  of  .and  from  the  plaintiff  to  be 
delivered  up  to  him  the  defendant,   but   the   plaintiff 
refused  to  deliver  up  the  same :  and  so  the  defendant 
said  that  he  accepted  the  said  bill  of  exchange  in  the 
said  declaration  mentioned  under   the  mistaken  belief 
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that  the  said  bill  of  exchange  whereof  he  had  notice        1856. 

as  aforesaid,  was  accepted  by  him,  the  defendant,  and      j^^^^ 

that  he  was  liable  to  pay  the  amount  of  the  same ;  and  «• 

L     1  .  Lord 

that  he  never  received  any  consideration  for  the  accept-    Mauwtonk. 

ance  of  the  said  bill  of  exchange  in  the  declaration 
mentioned,  or  for  payment  of  the  same,  or  of  any  part 
thereof,  save  as  aforesaid ;  and  that  there  never  was  any 
consideration  for  the  drawing  or  indorsements  of  the  said 
bill  of  exchange,  save  as  aforesaid ;  and  that  the  plaintiff 
never  gave  any  value  or  consideration  for  the  same,  or 
for  any  part  thereof,  save  as  aforesaid. 

For  a  second  replication  to  the  defendant's  plea,  the  Replication, 
plaintiff  said,  that,  when  the  said  bill  of  exchange  drawn 
by  the  said  Francis  Villiers,  and  mdorsed  by  the  said 
Edward  Rawson  Clark,  and  purporting  to  be  accepted 
by  the  defendant,  in  the  said  plea  mentioned,  became 
due  and  payable  according  to  the  tenor  and  effect 
thereof  the  plaintiff  was  the  lawful  holder  thereof,  and 
then  presented  or  caused  to  be  presented  the  last-men* 
tioned  bill  to  the  defendant  for  payment  thereof;  and 
that  the  plaintiff  had  not  at  that  time,  or  at  the  time 
when  the  last-mentioned  -bill  was  given  up  by  the  plain- 
tiff to  or  for  the  defendant  as  thereinafter  mentioned^ 
any  notice,  nor  did  he  know  or  believe,  nor  had  he 
reason  to  believe,  that  the  signature  of  the  defendant's 
name  upon  the  last-mentioned  bill  purporting  to  be  his 
acceptance  of  the  same,  was  not  the  defendant's  genuine 
signature  and  acceptance,  or  that  the  defendant  was  not 
liable  thereon  as  the  acceptor  of  the  last-mentioned  bill ; 
and  that,  after  the  said  presentment  of  the  last-mentioned^ 
bill  for  payment  as  aforesaid,  and  before  the  same  was 
given  up  to  or  for  the  defendant,  as  thereinafter  men- 
tioned, and  whilst  the  plaintiff  was  the  lawful  holder 
thereof,  the  defendant,  at  his  request,  and  by  the  suffer- 
ance and  permission  of  the  plaintiff,  inspected  the  last- 
mentioned  bill,  then  having  the  supposed  acceptance  of 
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1856.       the  defendant  thereon,  and  the  defendant  received  and 

Mather      ^^^^  ^^^  ^°^®  '^^^  ^^  hands  for  that  purpose,  and  did 
V-  not  say  or  suggest  that  the  said  supposed  acceptance  was 

Maiostonb.  a  forgery,  or  that  his  name  had  been  written  on  the 
last-mentioned  bill,  without  his  knowledge,  consent,  or 
authority,  or  that  he  was  not  liable  thereon  as  the  acceptor 
thereof,  but  complained  to  the  plaintiff  that  the  said 
Edward    Rawson   Clark    had   not   renewed   the   last- 
mentioned  bill  before  it  became  due,  and  then  informed 
the  plaintiff  that  he  the  defendant  had  before  then  given 
the  said  Edward  Rawson  Clark  another  acceptance,  and 
a  cheque  for  lOOL,  for  the  purpose  of  renewing  the  same ; 
that  the  said  conduct  and  behaviour  of  the  defendant  on 
the  occasion  aforesaid,  and  his  conduct  next  thereinafter 
mentioned,  respectively,  confirmed  the  plaintiff  in  his  the 
plaintiff's  belief  that  the  acceptance  of  tlie  said  bill  in 
this  replication  first  aforesaid  was  the  genuine  signature 
and  acceptance  of  the  defendant,  and  that  he  was  liable 
thereon  as  the  acceptor  of  the  last-mentioned  biU,  and 
induced  the  plaintiff  to  act,  and  the  plaintiff  did  accord- 
ingly and  in  consequence   thereof  act  as  thereinafter 
alleged ;    that,  after  the  lapsV^of  eight  days  after  the 
defendant  had  so  inspected  the  last-mentioned  bill,  the 
defendant,  by  and  through  the  said  Edward  Rawson 
Clark,  his  the  defendant's  agent  in  that  behalf,  by  way 
of  renewal  or  payment  of  the  last-mentioned  bill,  de- 
livered to  the  plaintiff  the  said  bill  in  the  declaration 
mentioned,  so  drawn,  accepted,  and  indorsed  as  therein 
alleged,  and  paid  to  the  plaintiff  the  sum  of  60/.  upon 
and  in  respect  of  the  said  renewal,  and  the  plaintiff,  in 
consideration  thereof,  and  at   the  request  of  the  de- 
fendant, by  the  said  Edward  Rawson  Clark,  his  agent 
in  that  behalf  as  aforesaid,  delivered  to  the  said  Edward 
Rawson  Clark,  as  and  being  such  agent  as  aforesaid, 
who  then,  as  such  agent  as  aforesaid,  took  and  received, 
respectively,  for  and  on  behalf  of  the  defendant,  the  said 
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bill  of  exchange  in  thb  replication  first  above  mentioned        1856. 
•B  being  renewed,  paid,  satisfied,  or  discharged  by  the      j^^ 
8*id  Inll  of  exchanire  in  the  declaration  mentioned  so  »• 

delivered  to  the  plaintiff  as  aforesaid ;  that  the  said  bill  Maidstone. 
of  exchange  so  given  up  by  the  plaintiff  to  or  for  the 
defendant  as  aforesaid,  had  never  been  returned  by  the 
defendant,  or  otherwise  howsoever  to  the  plaintifif;  and 
'  that  the  defendant  did  not  give  the  plaintiff  notice,  nor 
did  the  pIainti£P  receive  notice,  nor  did  he  know  or 
believe,  nor  had  he  reason  to  believe,  that  the  last- 
■nentioned  bill  was  not  accepted  by  him,  the  defendant, 
or  bj  hb  authority,  until  thirty  days  had  elapsed  afler 
the  same  bad  been  so  as  aforesaid  delivered  to  and 
'coeived  by  the  said  Edward  Rawson  Clark,  as  such 
^gem  as  aforesaid 

The  defendant,  as  to  the  second  replication  to  his  said  RejoiDder. 
plea,  said,  that,  firom  the  time  of  his  first  discovering  that 
tbe  said  bill  of  exchange  so  given  up  by  the  plaintifif  as 
^r^esaid  had  not  been  accepted  by  him,  the  defendant, 
^t*  by  his  authority,  he  was,  and  from  thence  hitherto 
'^^  been,  and  still  was,  ready  and  willing  to  return  the 
^^>d  bill  so  given  up  by  tbe  plaintiff,  to  him  the  plaintiff, 
^tit   that  the  plaintiff  never  demanded  the  same,  nor 
'^^Uested  that  the  same  might  be  returned  to  him. 
1V>  this  rejoinder,  the  plaintiff  demurred. 

-t^Mpion,  in  support  of  the  demurrer,  (a)    The  point 


C<*^  The  points  marked  for 
^""S^uaeni  on  the  part  of  the 
^^^i&tifi;  were  as  follows  :— 

**  1.  That  the  second  rejoin- 
der is  bad  in  substance,  and  is 
no  aniwer  to  the  second  repli- 
<^*^ioo;  that  it  confesses  all  the 
^«ct8  stated  in  the  second  repli- 
cation, iQd  docs  not  avoid  them ; 
t^*»tit  admits  that  plaintiff  gave, 


and  defendant  received,  consi- 
deration for  the  bill  sued  upon ; 
that  it  is  therefore  immaterial 
whether  or  not  the  defendant 
offered  to  return  the  first  bill, 
or  whether  or  not  the  plaintiff 
was  prejudiced  ;  and  that,  if 
plaintiff's  being  prejudiced  b 
material,  the  rejoinder  admits 
he  was  prejudiced,  as  he  was 
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1856.       raised  by  these  pleadings,  is,  whether  a  person  who 
j^TH^i^      accepts  a  bill  in  exchange  for  another  bill  purporting  to 
^*  bear  his  acceptance,  and  which  he  had  full  opportunity 

Maidstone,  of  inspecting,  is  liable  to  be  sued  by  a  holder  for  yalue 
of  such  substituted  bill  It  appears,  that,  at  the  time 
the  first  bill  was  presented  to  the  defendant  for  payment, 
the  plaintiff  had  a  remedy  thereon  against  the  drawer 
and  the  first  indorser;  and  that  the  defendant  inspected 
the  bill  when  presented  to  him,  but  made  no  objection 
that  the  acceptance  was  not  his,  but  mei^ely  complained 
that  Clark  had  not  renewed  it  in  a  given  manner.  If 
the  defendant  had  paid  the  bill,  he  clearly  coqld  not 
under  the  circumstances  have  recovered  back  the  money, 
unless  be  could  have  brought  himself  within  the  excepr 
tion  to  the  rule,  established  by  KeUy  v.  Solaris  9  M.  & 
W.  54,  viz.  that  the  payment  was  made  under  a  bona  fide 


deprived  of  the  bill  and  of  his 
remedies  upon  it  for  a  period 
of  thirty  days. 

"2.  The  plaintiff  will  con- 
tend, if  necessary,  that  the 
defendant's  plea  is  bad  in  sub- 
stance; that  the  plea  shews  the 
defendant  admitted  the  genui- 
neness of  the  acceptance  of  the 
first  bill,  by  renewing  or  paying 
it,  and  therefore  he  cannot  now, 
in  the  absence  of  fraud,  set  up 
the  forgery,  to  defeat  the  bill 
given  by  way  of  renewal ;  that 
the  plea  does  not  allege  that 
the  discovery  of  the  fijrst  bill 
being  a  forgery  was  made,  or 
that  Notice  thereof  was  given  to 
the  plaintiff,  in  a  reasonable 
time  after  notice  to  the  defend- 
ant of  that  bill  being  overdue 
and  unpaid;  that  it  does  not 
allege  that  the  defendant  was 
ready  and  willing  to  return  the 
first  bill  within   a  reasonable 


time  after  it  had  been  given  up 
to  him ;  and  that  it  does  not 
allege  that  the  defendant  ever 
offered  to  return  the  first  bill, 
or  to  replace  the  plaintiff  in  his 
former  position. 
««<3.  The  plaintiff  wiU  also 
contend,  if  necessary,  that  his 
second  replication  is  good  in 
substance,  and  is  a  complete 
answer  to  the  defendant's  plea ; 
that  it  shews  that  the  pbuntiff 
gave,  and  the  defendant  re- 
ceived, consideration  for  the  bill 
sued  upon ;  that,  in  the  absence 
of  fraud,  the  contract  was  and 
is  binding,  particularly  as  the 
parties  coidd  not,  after  the  lapse 
of  time,  be  restored  to  their 
former  position;  and  that  the 
defendant,  under  the  dream- 
stances  stated  in  the  repUcatioo, 
is  not  at  liberty  to  set  up  the 
alleged  forgery.*' 
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fo/rgetfitbieis  of  facts  which  diseotillcd  the  recipient  to       1856. 

teceiTe  the  money ;  and,  if  that  be  so,  he  clearly  has  no 

answer  to  an  action  upon  this  bill.     [Willes^  J.     The 

defendant  will  probably  rely  upon  Milnes  v.  Dujieaih  6    Maiootonb. 

B.  &  C.  671,  9  D.  &  R.  731.     A  bUl  of  exchange  was 

dnwn  in  Ireland  upon  the  stamp  required  by  law,  which 

vtt  len  in  amount  than  the  stamp  required  for  such  a 

biB  diawn  in  England ;  but  there  was  nothing  on  the 

&ce  of  the  bill  to  shew  that  it  had  been  drawn  in 

If^eland.    The  holder  in  England  neglected  to  present 

t  for  payment,  and  held  it  a  month  after  it  was  due. 

^e  acceptor  having    become    bankrupt,   the    holder 

applied  for  payment  to  the  indorser  who  had  paid  it 

to  bim.    The  latter  refused  to  pay  it,  alleging  that  the 

Wider  bad  made  it  hb  own  by  his  laches.    The  holder 

Aen  threatened  to  sue  him,  alleging  that  the  bill  was 

void,  on  the  ground  that  it  was  drawn  on  an  improper 

*teiDp.    The  indorser  inspected  the  bill,  and,  finding 

^'^at  the  stamp  was  not  that  required  for  a  bill  of  the 

'anoe  amount  drawn  in  England,  but  ignorant  of  the 

^^t  that  it  had  been  drawn  in  Ireland,  paid  the  amount 

^   the  holder*     It  was  held,  that  this  was  money  paid 

'^   fnoranoe  of  the  fact,  and,  there  being  no  laches 

iKnpmable  to  the  party  who  paid  the  money,  he  might 

'^^'^^er  it  back  in  an  acUon  for  money  had  and  received.] 

''^^  case  ranges  itself  within   the  general  rule,  that 

'^'ooey  paid  in  ignorance  of  the  facts  may  be  recovered 

^^k.      But  the  cases   have   engrafted    an   exception 

"^Pon   the  exception  in  Kelfy  v.  Soktri, — that,   where 

*^Qre  has  been  negligence  in  the  party  making  (he 

p^^Hicntf  and  there   has  been   no  bad  faith  and  no 

^^^^hea  on  the  part  of  the  person  receiving  it,  the  money 

^^Oot  be  recovered  back.     No  case,  however,  is  to  be 

^^Ud  where  an  acceptor  who  has  paid  a  bill  believing  it 

7^   be  genuine,  has  afterwards  been  allowed  to  recover 

*^  back.     In  Price  v.  Neal,  3  Burr.  1355,  1  W.  Bl.  390, 
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the  plaintiff  sought  to  recover  back  from  the  defendant 
SOL  which  had  been  received  by  him  under  the  follow- 
ing circumstances : — Two  bills  for  40iL  each  drawn  upon 
the  plaintiff,  and  one  of  them  accepted  by  him  payable 
at  his  banker's,  being  in  the  hands  of  the  defendant  as 
holder  for  value,  were  presented  at  maturity,  and  paid. 
The  drawee  afterwards  discovered  that  the  drawer's 
name  to  both  bills  was  forged  by  one  Lee,  who  was 
hanged  for  the  forgery.  Lord  Mansfield  said:  ^This 
is  an  action  upon  the  case  for  money  had  and  received 
to  the  plaintiff's  use ;  in  which  action  the  plaintiff  cannot 
recover  the  money,  unless  it  be  against  conscience  in 
the  defendant  to  retain  it:  and  great  liberality  is  always 
allowed  in  this  sort  of  action.  But  it  can  never  be 
thought  unconscientious  in  the  defendant  to  retain  this 
money,  when  he  has  once  received  it  upon  a  bill  of 
exchange  indorsed  to  him  for  a  feir  and  valuable  con- 
sideration, which  he  had  bona  fide  paid,  without  the 
least  privity  or  suspicion  of  any  forgery.  Here  was  no 
frandy  no  wrong.  It  was  incumbent  upon  the  pbmUiff 
to  be  satisfied  that  the  bill  drawn  upon  him  was  the 
drawer's  hand,  before  he  accepted  or  paid  it;  but  it  was 
not  incumbent  upon  the  defendant  to  inquire  into  it 
Here  was  notice  given  by  the  defendant  to  the  plaintiff 
of  a  bill  drawn  upon  him ;  and  he  sends  his  servant  to 
pay  it  and  take  it  up.  The  other  bill  he  actually 
accepts;  after  which  acceptance,  the  defendant  in- 
nocently and  bona  fide  discounts  it  The  defendant 
lies  by  for  a  considerable  time  after  he  has  piud  these 
bills,  and  then  found  out  that  they  were  forged ;  and  the 
forger  comes  to  be  banged.  He  made  no  objection  to 
them  at  the  time  of  paying  them.  Whatever  neglect 
there  was,  was  on  his  side.  The  defendant  had  actual 
encouragement  from  the  plaintiff  himself  for  negotiating 
the  second  bill,  from  the  plaintiff  s  having  without  any 
scruple  or  hesitation  paid  the   first:  and   he  paid  the 
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^^hole  value  bona  fide.     It  is  a  misfortune  which   has 
liappened  without  the  defendant's  fault  or  neglect     If 
mhere  was  no  neglect  in  the  plaintiff,  yet  there  is  no 
:areaaon  to  throw  off  the  loss  from  one  innocent  man  upon 
.another  innocent  man :  but,  in  this  case,  if  there  was 
<smy  fault  or  negligence  in  any  one,  it  certainly  was  in 
Mhe  pliuntiff,  and  not  in  the  defendant.^'     That  case 
K)ears  a  very  close  resemblance  in  point  of  principle  to 
^Shis.     Again,  in  Smith  v.  Mercer,  1  Marsh.  453, 6  Taunt 
^6,  a  bill  of  exchange  with  a  forged  acceptance  purport- 
ing to  be  payable  at  the  house  of  A.  &  Co.,  bankers  in 
IXiOndon,  with  whom  the  supposed  acceptor  kept  cash, 
"^iras  indorsed  to  B.  for  a  valuable  consideration :  B. 
indorsed  it  to  his  agent  in  London,  who  presented  it  on 
mhe  23rd  of  April  at  the  house  of  A.  &  Co.  for  payment : 
^.  &  Co.  paid  it,  and  sent  it  on  the  30th  of  April  to  the 
^^upposed  acceptor,  who  disavowed  it{:  A.'&  Co.  imme- 
diately gave  notice  of  the  forgery  to  B.,  and  demanded 
^s^payment,  which  B.  refused :  all  parties  were  ignorant 
^  the  fraud :  and  it  was  held,  that  A.  &  Co.,  by  paying 
Tthe  bill,  without  ascertaining  that  the  acceptance  was 
^nuine,  were  precluded  from  recovering  the  amount 
'from    B.      [Jervisy   C.   J.     On   what  ground?]      One 
^ound  was,  that  the  position  of  the  holder  might  be 
altered  to  his  prejudice:  another  and  broader  ground 
was,  that  it  was  the  bankers'  duty  to  know  the  hand- 
writing of  their  customer.     In  Jones  v.  Rj/de,  5  Taunt 
488,  1  Marsh.  157, — where  it  was  held  that  a  person 
who  discounts  a  forged  navy  bill  for  another  who  passed 
it  to   him   without  knowledge  of  the   forgery,   might 
recover  back  the  money  as  had  and  received  to  his  use 
upon  failure  of  the  consideration, — Gibbs,  C.  J.,  said : 
"  This  is  very  distinguishable  from  the  case  of  /Vice  v. 
Neal,  because  there  the  bill  was  paid  by  the  person  who 
of  all  others  was  the  best  judge  whether  the  acceptance 
was  his  handwriting  or  not,  and  he  says,  on  looking  at 
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It,  this  is  my  handwriting,  and  I  pay  it."  [CressweU^  J. 
referred  to  Cocks  v.  Masterman,  9  B.  &  C.  902, 4  M.  &  R 
676.  There,  a  bill  purporting  to  have  been  acceptec 
by  A.,  was  presented  for  payment  to  his  bankers  on  thi 
day  when  it  became  due.  The  latter,  believing  it  to  Ik 
the  genuine  acceptance  of  A.,  paid  the  amount,  but,  oi 
the  following  day,  having. discovered  that  the  acceptano 
was  a  forgery,  they  gave  notice  of  that  fact  to  the  part] 
to  whom  they  had  paid  the  bill,  and  required  him  t< 
return  the  money:  and  it  was  held  that  they  were  noi 

■ 

entitled  to  recover  it  back.]  That  proceeded  upon  the 
narrower  ground,  that  the  holder  was  entitled  to  know 
on  the  day  on  which  the  bill  becomes  due,  whether  it  ii 
honored  or  dishonored,  least  his  remedies  against  othei 
parties  on  the  bill  should  be  impdred.  {Jervig^  C.  J 
The  narrower  ground  is  sufficient  for  your  purpose  ii 
the  present  case.]  The  case  of  Wilkinson  v.  Johnsmi 
3  B.  &  C.  428,  5  D.  &  R.  403,  which  was  there  relied 
on  for  the  plaintifls,  was  distinguished  by  Bayley,  J.,  on 
the  ground  that  there  notice  of  the  forgery  was  given  on 
the  very  day  when  payment  was  made,  and  so  as  tc 
enable  the  defendant  to  send  notice  of  the  dishonor  to 
the  prior  parties  on  that  day.  Abbott,  C.  J.,  in  the  last- 
mentioned  case  expressly  recognises  fViee  v.  Neal  and 
Smith  V.  Mercer.  There  is  another  ground  upon  which 
the  defendant  would  be  estopped  from  setting  up  this 
defence.  If  a  mistake  of  fact  would  authorise  him  to 
recover  back  the  money  after  the  lapse  of  thirty  days^ 
there  would  be  nothing  to  prevent  his  recovering  it  back 
at  any  time  within  six  years.  The  cases  upon  thb 
subject  will  be  found  collected  in  Freeman  v.  Cooker 
2  Exch.  654,  where  the  court  of  Exchequer  qualify  the 
rule  laid  down  by  the  court  of  Queen's  Bench  in  Pichard 
V.  Sears,  6  Ad.  &  E.  474,  2  N.  &  P.  486,  and  that  clan 
of  cases.  And  see  the  judgment  of  Abbott,  C.  J.,  in 
Skyring  v.  Greenwood,  4  B.  &  C.  281,  6  D.  &  R.  401. 
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Reliance  will  probably  be  placed  on  the  other  side  upon 
the  case  of  Bell  v.  Gardinevy  4  M.  &  G.  11,  4  Scott,  N. 
R.  621,  where  it  was  held  that  a  negotiable  security 
given  by  a  party  in  satisfaction  of  a  liability  from  which 
he  was  dischaiiged  in  law,  in  ignorance  of  the  facts  which 
constituted  such  discharge,  cannot  be  enforced  against 
him,  though  he  may  have  had  the  means  of  knowing 
those  facts.  The  cases  here  relied  on,  however,  were 
not  cited  there :  besides,  the  acceptor  was  discharged,  as 
well  as  the  drawer;  the  note  was  given  for  a  bill  which 
was  absolutely  worthless,  the  defendant  not  knowing  it 
to  be  worthless.     [The  rejoinder  was  abandoned.] 
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MacAomara,  contra,  (a)  The  plea  affords  a  sufficient 
answer  to  the  declaration,  and  the  replication  is  no 
answer  to  the  plea.  The  fact  that  the  bill  declared  on 
was  given  by  the  defendant  on  a  mistake  of  facts,  prima 
facie  affords  an  answer  to  the  action.  Bell  v.  Gardiner 
is  a  strong  authority  in  favour  of  the  defendant;  and  it 
is  not  successfully  distinguished  from  the  present  on  the 


(a)  The  points  marked  for 
argament  on  the  part  of  the 
defendant,  were  as  follows : — 

"« 1.  That  the  plea  affords  a 
good  answer  to  this  action,  as  it 
allies  that  the  bill  of  exchange 
sued  upon  was  accepted  bj  the 
defendant  under  a  mistake  of 
facts  :  and  that  the  plea  is  also 
a  good  answer  to  the  action,  as 
shewing  that  there  was  no  con* 
sideration  for  the  acceptance  of 
the  bill  upon  which  this  action 
is  brought. 

''  2.  That  it  does  not  appear 
bj  the  replication  that  there 
was  anj  consideration  for  the 
tcceptance  of  the  bill  sued 
upon,  or  that  the  plaintiff  has 
been  prejudiced  by  the  defend- 


ant's conduct  or  representation : 
that  the, mere  fact  of  the  plain- 
tiff*s  not  having  had  in  his  pos- 
session the  bill  given  up,  for  the 
period  of  thirtj  dajs,  was  not 
necessarily  a  prejudice  to  him, 
especially  as  it  appears  that  he 
received  the  sum  of  100^  for 
the  renewal  thereof:  that  it  does 
not  appear  that  the  plaintiff  was 
delayed  in  or  deprived  of  his 
remedy  upon  the  bill  given  up: 
that  it  does  not  appear  that  the 
plaintiff's  not  suing  upon  the 
bill  given  up  was  any  prejudice 
to  him :  that  the  plaintiff  ought 
positively  to  have  shewn  that  he 
was  prejudiced  by  having  given 
up  the  bill,  and  that  such  pre- 
judice was  caused  by  the  de- 
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1856.        ground  that  the  bill  in  substitution  for  which  the  note 
Mathkr      there  was  given,  was  a  mere  piece  of  waste-paper :  the 
V*  bill  was  not  necessarily  void  by  reason  of  the  alteration. 

Maidstonb.  [Cresswellf  J.  Yes  it  was.  What  becomes  of  the  stamp? 
The  bill  could  not  be  sued  upon.]  Be  that  as  it  may, 
the  case  is  still  an  authority  in  favonr  of  the  defendant ; 
as  also  is  Kelly  v.  Solaru  All  the  cases  relied  on  for 
the  plaintiff  occurred  before  KeHy  v.  Solari  ;  and  they 
were  all  cases  of  bankers,  who  have  a  public  duty  cast 
upon  them  by  reason  of  their  occupation.  See  ^e 
authorities  collected  in  Marrioi  v.  Hampton  (7  T.  R. 
269),  in  2  Smith's  Leading  Cases,  336.  This  is  a  mere 
promise  to  pay  the  former  bill.  If  the  money  had  been 
actually  paid,  it  might  have  been  recovered  back: 
Mines  V.  Duncan,  6  B.  &  C.  671,  9  D.  &  R.  731.  As 
between  these  parties,  this  plea  amounts  to  a  pica  of  no 
consideration:  SoutkallY.  Rigg,  ante,  VoL  XI,  p.  481. 
[JerviSi  C.  J.  Do  you  say  that  the  giving  up  the 
holder's  claim  against  the  drawer  and  indorsee  was  no 
consideration  ?]  It  does  not  appear  that  he  was  at  all 
prejudiced.  The  replication  admits  that  the  plaintiff 
represented  to  the  defendant  that  he  was  liable  upon  the 
bill,  that  the  bill  given  up  was  not  genuine,  and  that  the 
substituted  bill  was  given  on  the  faith  that  the  former 
instrument  was  a  genuine  one.  The  replication  shews 
no  estoppel:  it  is  not  alleged  that  the  plaintiff  was 
prejudiced  by  giving  up  the  original  bill,  or  that  he 


fendant*8  wilfiil  misrepresenta- 
tion, or  at  his  request,  or  for  his 
benefit,  or  thut  there  was  in 
some  other  waj  a  consideration 
for  the  acceptance  of  the  bill 
sued  upon  in  this  action. 

<'  3.  That  the  facts  stated  in 
the  pleadings  in  this  action 
shew,  at  the  utmost,  a  cause  of 
action  for  damages  by  the  plain- 


tiff  agiunst  the  defendant,  bat 
not  any  cause  of  action  upon 
the  bill  of  exchange  saod  upon 
in  this  action;  and  that  the 
measure  of  damages  sustuned 
by  the  plaintiff  by  reason  of  hia 
having  given  up  the  bill,  would 
not  necessarily  be  the  amount 
of  the  bill  now  sued  upon,** 
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could  have  sued  any  of  the  other  parties  on  the  bill. 
[Jenns,  C.  J.     Could  not  the  defendant  have  sued  Mr. 
Villiers  upon  the  bill  when  he  got  it?     The  plea  clearly 
does  not  amount  to  a  plea  of  no  consideration.]     He 
takes  the  bill  after  it  is  due.     [JerviSf  C.  J.     Subject  to 
all  its  equities.      WUksy  J.,  referred  to  Serle  v.  Water^ 
worthy  4  M.  &  W.  9,  and  Nelson  v.  Serle  (the  same  case 
in  error),  4  M.  &  W.  795.]     It  does  not  appear  that 
the  representation  (tacitly)  made  by  the  defendant  was 
vrilful,  so  as  to  induce  the  plaintiff  to  act  upon  it  to  his 
prejudice.     In  Howard  v.  Hudson^  2  Ellis  &  B.    1,  10, 
IL#ord  Campbell  says :  *'  I  accede  to  the  rule  laid  down 
ia  Fickard  v.  Sears,  6  Ad.  &  E.  469,  2  N.  &  P.  486, 
and  in  Freeman  v.    Cooke^  2  Exch.  654.     If  a   party 
^nlfvUy  makes  a  representation  to  another,  meaning  it 
to  be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise 
to   ^hat  is  called  an  estoppel.     It  is  not  quite  properly 
s^^  called ;  but  it  operates  as  a  bar  to  receiving  evidence 
ct>ntrary  to  the  representation,  as  between  those  parties. 
-"^ilte  the  antient  estoppel,  this  conclusion  shuts  out  the 
t>"dth,   and  is  odious,  and  must  be  strictly  made  out. 
*  fae  party  setting  up  such  a  bar  to  the  reception  of  the 
^•*Oth  must  shew  both  that  there  was  a  toilful  intent  to 
*^^ke  him  act  on  the  faith  of  the  representation,  and 
'^<»/  he  did  so  act,"     The  subject  underwent  much  dis- 
^^•^sion  in  the  subsequent  case  of  Foster,  Public  Officer 
^^    The  Britannia  Mutual  Life  Association,  v.  The  Mentor 
^^  ^e  Assurance  Company,  3  Ellis  &  B.  48,  where  Lord 
mpbell,  at  p.  79,  observes, — "  The  doctrine  of  Pickard 
^Sears  and  Freeman  v.  Coohe,  which  we  have  lately  had 
consider  in  Howard  v.  Hudson,  would  have  effectually 
^^ topped  the    Britannia  Company  from    denying   that 
^^^y  had   given    ihc  warranty,  if  they  had  stated  that 
^^2y  had  signed  the  declaration ;  for,  then  they  would 
made  a  statement  on  which  the  Mentor  Company 
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1856,        had  acted,  and  thereby  incurred  a  liability  to  their  pre- 
2^^TH£^      judice."     Smith  v.  Mercer  proceeded  upon  the  peculiar 
•^-  position  of  the  bankers;  and  one  of  the  judges,  Cbain^ 

Maidstone,  bre,  J.,  dissented  from  the  decision.  Upon  the  whole, 
it  is  submitted,  that  the  replication  does  not  shew,  that 
the  plaintiff  gave  up  any  right  of  action  against  anybody 
on  the  bill,  or  any  negligence  or  breach  of  duty  on  the 
part  of  the  defendant ;  and  that,  if  the  representation  of 
the  defendant  be  relied  on  as  an  estoppel,  the  circum- 
stances which  constitute  the  estoppel  should  have  been 
set  forth. 

Phipson,  in  reply.  The  plea  is  in  substance  a  plea  of 
no  consideration:  and  the  replication  shews  that  there 
was  consideration  for  the  giving  of  the  renewed  bilL 
\^Cress^tDelU  J.  You  are  seeking  to  enforce  your  remedy 
upon  the  defendant's  promise.  You  must  shew  a  con- 
sideration for  it.]  The  giving  up  the  original  bill  with 
the  names  of  the  other  persons  on  it,  was  consideration 
enough.  {Jervis^  C.  J.  The  plea  states  that  the  onhf 
consideration  was  the  giving  up  the  forged  acceptance. 
Some  members  of  the  court  think  that  the  replication 
should  be  amended.  Willes,  J.  All  that  is  alleged  in 
the  replication  is  evidence  which  would  come  out  on 
a  traverse  to  the  plea.]  Upon  the  point  of  consideration 
it  certainly  would  be  sa  But  it  is  submitted  the  de- 
fendant is  estopped  from  saying  that  there  is  no  con- 
sideration. [Crawdery  J.  Should  not  that  have  been 
shewn  by  the  replication?]  An  estoppel  may  always 
be  taken  advantage  of  when  it  appears  upon  the  record : 
Lainsan  v.  Tremere,  1  Ad.  &  E.  792,  3  N.  &  M.  603. 
[^IVtlleSy  J.  The  replication  does  not  allege  that  the 
giving  up  the  piece  of  paper  on  which  the  first  bill  was 
written,  was  the  consideration  for  the  acceptance  of  the 
second  bill.     You  had  better  exclude  the  difficulty,  by 
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averring  that  the  foiled  bill  was  given  up,  and  that  the        1856. 
second  bill  was  given  in  consideration  of  the  delivery  up      mather 
of  the  former.] 


9. 

Lord 
Maidstone. 


Phipson  elected  to  amend. 


The  following  amended   replication    was   afterwards 
delivered : — 

And  for  a  second  replication  to  the  defendant's  plea,  Amended 

the  plaintiflF  said,  that,  when  the  said  bill  of  exchange  '®P**^**°  ' 

drawn  by  the  said  Francis  Villiers,  and  indorsed  by  the 

d  Edward  Rawson  Clark,  and  purporting  to  be  ac- 

pted  by  the  defendant,  in  the  said  plea  mentioned, 

^came  due  and   payable  according  to  the  tenor  and 

oflRect    thereof,    the    plaintiff,    then    being    the    lawful 

*^older  thereof  for  value,  and    the   same  having   been 

^■^d   being  drawn   payable   to   order,  and   indorsed   in 

^l^nk  by  the  payee  thereof,  and  by  the  said    Edward 

*^Qw8on    Clark,  respectively,  caused    the   same   to   be 

I>»-»csented   to    the   defendant  for  payment  thereof,  but 

^h^  defendant  did  not  pay  the  same;  whereupon  the 

r>l«iintiff,  then,  and   in   due    time  in  that   behalf,  gave 

^•ae  notice   to   the  said    Francis  Villiers   and    Edward 

^^^wson  Clark,  respectively,  of  such  presentment  and 

dishonour   of  the   last-mentioned   bill:    That   he,    the 

F**^inliff,  had  not  at  any  of  such  times,  or  at  the  time 

^^"lien    the    last- mentioned   bill   was   given    up   by  the 

t^l^intiff  to  or  for  the  defendant  as  thereinafter  men- 

^^^ncd,  any  notice,  nor  did   he   know  or  believe,  nor 

^^d  he   reason   to  believe,  that  the  signature   of  the 

^^fendant's  name  upon  the  last-mentioned  bill  purport- 

**^^  to   be   his   acceptance   of  the  same,  was  not  the 

^^^fendant's  genuine  signature  and  acceptance,  or  that 

*^^  defendant  was  not  liable  thereon  as  the  acceptor  of 

^*^c  last-mentioned  bill :  That,  after  the  said  presentment 

^^  the  last-mentioned  bill  for  payment  as  aforesaid,  and 

D  2 
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1856.        before  tlie  same  was  given  up  to  or  for  the  defendant  as 
—  — thereinafter  mentioned,  and  whilst  the  plaintiff  was  the 

Mathrr  '  *  ^ 

<".  lawful  holder  thereof,  the  defendant,  at  his  reqiiest,  and 

Maidstonf.  hy  the  sufferance  and  permission  of  the  plaintiff,  in- 
spected the  last-mentioned  bill,  then  having  the  sup- 
posed acceptance  of  the  defendant^  thereon,  and  the 
defendant  received  and  took  the  same  into  his  hands 
for  that  purpose,  and  did  not  say  or  suggest  that  the 
said  supposed  acceptance  was  a  forgery,  or  that  his  name 
had  been  written  on  the  last-mentioned  bill  without  his 
knowledge,  consent,  or  authority,  or  that  he  was  not 
liable  thereon  as  the  acceptor  thereof;  but  complained 
to  the  plaintiff  that  the  said  Edward  Rawson  Clark^had 
not  renewed  the  last-mentioned  bill  before  it  became 
due,  and  then  informed  the  plaintiff  that  he,  the  de- 
fendant, had  before  then  given  the  said  Eklwaid 
Rawson  Clark  another  acceptance  and  a  cheque  for 
100/.  for  the  purpose  of  renewing  the  same:  That  the 
said  conduct  and  behaviour  of  the  defendant  on  the 
occasion  aforesaid,  and  his  conduct  next  thereinafter 
mentioned,  respectively,  confirmed  the  plaintiff  in  bis, 
the  plaintiff's,  belief  that  the  acceptance  of  the  said  bill 
in  the  replication  first  aforesaid  was  the  genuine  signa- 
ture and  acceptance  of  the  defendant,  and  that  be  was 
liable  thereon  as  the  acceptor  of  the  last-mentioned  bill, 
and  induced  the  plaintiff  to  act,  and  the  plaintiff  did 
accordingly  and  in  consequence  thereof  act  as  therein- 
after alleged :  That,  after  the  lapse  of  eight  days  after 
the  defendant  had  so  inspected  the  last-mentioned  bill, 
the  defendant,  by  and  through  the  said  Edward  Rawson 
Clark,  his  the  defendant's  agent  in  that  behalf,  and  in 
consideration  of  the  delivery  up  to  him  of  the  said  last" 
mentioned  bill  as  thereinafter  mentioned^  delivered  to  the 
plaintiff  the  said  bill  in  the  declaration  mentioned,  so 
drawn,  accepted,  and  indorsed  as  therein  and  herein 
alleged,  and  paid  to  the  plaintiff  the  sum  of  60/.,  and 
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the  plaintiff  thereupon,  at  the  request  of  the  defendant,         1856. 
bj  the  said  Edward  Rawson   Clark,  his  agent  in  that      ^j^-^n^u 
behalf  as  aforesaid,  then  delivered  to  the  said   Edward  <^* 

If 

Rawson  Clark,  as  and  being  such  agent  as  aforesaid,    Maidstone. 
who  then,  as  such  agent  as  aforesaid,  took  and  received 
respectively  for  and  on  behalf  of  the  defendant,  the  said 
bill  of  exchange  in  this  replication  first  above  mentioned : 
That  the  said  bill  of  exchange  so  given  up  by  the  plain- 
tiff to  or  for  the  defendant  as  aforesaid,  had  never  been 
returned  by  the  defendant,  or  otherwise  howsoever,  to 
the  plaintiff:  And  that  the  defendant  did  not  give  the 
plaintiff  notice,  nor  did  the  plaintiff  receive  notice,  nor 
did  he  know  or  believe,  nor  had  he  rea.son  to  believe, 
tbat  the  last-mentioned  bill  was  not  accepted  by  him 
the    defendant,  or  by  his  authority,  until  thirty  days 
bad  elapsed  after  the  same  had  been   so  as  aforesaid 
delivered  to  and  received  by  the  said  Edward  Rawson 
dark,  as  such  agent  as  aforesaid. 

The  defendant  joined  issue  upon  the  second  amended  Rejoiudcr  to 
Implication,  and,  for  a  second  rejoinder,  said  that  he  did  Icplfcatioii. 
rtot  discover  that  the  signature  of  his  name  upon  the 
Said   bill  of  exchange  so  given  up  by  the  plaintiff  for 
t,lie  defendant  as  aforesaid  was  not  his  the  defendant's 
signature,  until  the  expiration    of  the  said   period    of 
t.liirty  days  in  the  said  second  replication  mentioned; 
^nd  that,  when  he  first  discovered  the  same,  he  forth- 
^^itb  gave  notice  thereof  to  the  plaintiff,  and  then  offered 
t.o    return   to   the   plaintiff  the   last-mentioned   bill   of 
C2xchange,  and  then  tendered  the  same  to  the  plaintiff, 
but  the  plaintiff  refused  to  receive  the  same ;  and  that, 
from  the  time   of  his   the   defendant*s  first  discovering 
^bat    the  said  signature   was  not   his   the  defendant's 
signature,  hitherto,  he,  the  defendant,  had  always  been 
ready  and  willing  to  return  to  the  plaintiff  the  last-men- 
tioned bill  of  exchange,  whereof  the  plaintiff  had  always 
during  that  period  had  notice:  That,  at  the  time  when 
he  offered  to  return  the  la^t-mentioned  bill  of  exchan;^e 
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1866.       to  the  plaintiff  as  aforesaid,  or  tendered  the  same  as 
l^^^j^^      aforesaid,  and  from  thence  hitherto,  the  plaintiff  might 
«•  and  could  have  enforced  payment  of  the  last-mentioned 

Maiustonb.  bill  against  the  said  Frances  Villiers  and  Edward 
Rawson  Clark,  or  any  other  party  to  the  said  bill,  and 
recovered  from  them  the  amount  thereof,  as  fully  and 
effectually  as  he  the  plaintiff  could  have  enforced  pay- 
ment or  recovered  the  amount  thereof  at  the  time  when 
the  plaintiff  first  gave  up  the  last-mentioned  bill  for  the 
defendant  as  aforesaid,  or  at  any  time  between  that 
period  and  the  time  when  the  defendant  offered  to 
return  and  tendered  the  last-mentioned  bill  of  exchange 
to  the  plaintiff:  And  that  the  plaintiff  did  not  lose,  nor 
was  he  deprived  of,  any  remedy  upon  the  last-mentioned 
bill,  nor  was  he,  nor  had  he  been,  in  any  way  prejudiced 
or  injured  by  reason  of  his  having  given  up  the  last- 
mentioned  bill  of  exchange  for  the  defendant  as  afore- 
said, otherwise  than  as  in  the  said  replication  and  herein 
appears. 
Demurrer.  To  this  rejoinder  the  plaintiff  demurred. 

Phipson,  for  the  plaintiff.  The  amendment  suggested 
by  the  court  having  been  made,  it  now  appears  suffi- 
ciently upon  the  whole  record  that  the  original  bill  was 
presented  and  dishonored,  and  notice  thereof  given  to 
the  drawer  and  indorser,  and  that  the  consideration  for 
the  giving  of  the  second  bill  was  the  delivery  up  of  the 
former  one.  [Jervis^  C.  J.  The  giving  up  of  the  first 
bill  clearly  was  a  good  consideration.  I  think  we  should 
hear  the  other  side.] 

Macnamara^  contr^  The  plea  discloses  a  complete 
failure  of  consideration,  on  the  ground  that  the  bill 
which  was  given  up  was  not  the  acceptance  of  the 
defendant,  and  that  therefore  the  defendant  had  not  that 
which  he  bargained  for.  In  Gurney  v.  Woniersley,  4 
Ellis  &  B.  133,  which  was  an  action  for  money  rejccived. 
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with  a  plea  of  never  indebted,  the  facts  were  these: —        [856. 
The  plaintiffs  and  defendants  were  both  money-dealers       "^^ 
sod  bill-brokers  in  London.     A.  was  a  customer  of  the  t^* 

defendants.     N.  &  Co.  were  a  firm  of  high  repute  in    Maidstone. 
London.     A.  brought  to  the  defendants  to  discount  an 
acceptance  of  N.  &  Co.     The  defendants  took  it  to  the 
plaintiffs  for  discount,  but  refused  themselves  to  indorse 
or  guarantee  the  bill     The  plaintiflfs  agreed  to  take  it  at 
the  ordinary  rate  of  discount,  expressly  on  the  credit  of 
N.  &  Co.*s  name,  and  gave  the  defendant  their  cheque 
for  the  amount,  and  the  defendants  gave  A.  their  own 
cheque  for  the  amount  at  a  higher  rate  of  discount. 
After  this,  several  other  acceptances  of  N.  &  Co.  were 
discounted  in  the  same  manner.     All  these  were  genuine,     • 
And  were  honored.     A.  afterwards  brought  to  the  de- 
fendants what  purported  to  be  a  bill  drawn  on  N.  &  Co. 
for  3050/.,  indorsed  specially  to  A.,  and  accepted  by  N. 
Co.    It  was  carried  by  the  defendants  to  the  plaintiffs, 
'ho  agreed  to  take  it.     The  defendants  then  procured 
to   indorse   it   in  blank,  gave   it   to   the   plaintiffs, 
i*«ceived  their  cheque  for  the  proceeds,  less  discount  at 
One  rate,  and  gave  their  own  cheque  for  the  proceeds, 
1^88  discount  at  a  higher  rate.     It  turned  out  that  all 
^te   names  on  this  bill,  except  A.'s  own,  were  forgeries. 
-A.  was  convicted  of  the  forgery,  and  became  bankrupt. 
'X'he  action  was  brought  to  recover  the  amount  given  by 
t.]ie   plaintiffs  for  this  bill.     At  the  trial,  it  was  proved, 
^liat,  in  London,  all  bill-brokers  are  also  money-dealers, 
t-liemselves  discounting  bills  with  their  own  money  for 
^teir  customers.     Sometimes  a  bill-broker  does  not  dis- 
^^ount  a  bill  himself,  but  finds  a  capitalist  who  will  take  the 
Villi,  without  recourse  to  the  bill-broker.     In  such  cases, 
t.lie  customer  is  never  introduced  to  the  capitalist,  but 
\-\\e  capitalist  gives  his  cheque  to  the  bill-broker  for  the 
simount  of  the  bill,  less  the  discount  agreed  on  between 
the  bill-broker  and  capitalist,  and  the  bill-broker  gives 
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1866.        his  cheque  to  the  customer  for  the  amount  of  the  bill, 

MatheT"    "^ss  the  discount  agreed  on  between  the  bill-broker  and 

,  *''  customer ;  which  rates  of  discount  are  not  the   same. 

Lord  ' 

Maidstone.    The  judge  (Lord  Campbell)  told  the  jury,  that,  on  the 

undisputed  facts,  though  there  was  no  indorsement  or 
guarantie,  and  therefore  no  warranty  of  the  solvency  of 
the  parties  to  the  bill,  there  was  a  total  failure  of  con- 
sideration, and  the  plaintiffs  were  entitled  to  recover 
back  the  money  paid  for  the  bill  from  the  party  with 
whom  the  transaction  was.  And  he  left  it  to  the  jury 
to  say  whether  the  transaction  was  one  between  the 
plaintiffs  and  defendants,  or  one  between  the  plaintiffs 
and  A.5  through  the  defendants  as  agents  merely.  A 
verdict  having  been  found  for  the  plaintifl^ — upon  a 
motion  for  a  new  trial,  it  was  held, — firsts  that  the 
verdict  was  justified  by  the  evidence,  and  that,  in  such 
cases,  the  contract  is  between  the  capitalist  and  bill- 
broker,  and  not  between  the  capitalist  and  the  bill- 
broker's  customer, — secondly,  that,  though  A.'s  indorse- 
ment was  genuine,  and  there  was  so  far  recourse  on  the 
bill,  yet  that  the  undisputed  facts  shewed  that  the  bill 
was  taken  as  an  acceptance  of  N.  &  Co.,  and  that  the 
genuineness  of  their  acceptance  was  the  essence  of  the 
description ;  and  that,  consequently,  the  direction  that 
there  was  a  total  failure  of  consideration,  was  right :  and 
leave  to  appeal  under  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  s.  35,  was  refused,  the  court 
considering  that  the  law  was  too  well  settled  to  justify 
an  appeal.  Lord  Campbell  there  said:  **I  am  of 
opinion,  that,  though  the  defendants,  by  not  indorsing 
or  guaranteeing  the  bill,  preserved  themselves  from 
warranting  the  solvency  of  any  of  the  parties,  yet  they 
did  undertake  that  the  instrument  was  what  it  purported 
to  be.  It  is  not -disputed  that  in  fact  the  discount  of 
their  bill  by  the  plaintiffs  was  solely  on  the  faith  of  its 
being  an  acceptance  of  P.  &  C.  Van  Notten,  which  it 
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not;    and  in  consequence  of  its  being  so   it  was 
v^ueless.     The  possibility  of  recourse  against  the  estate 
€>£  Anderson,  a  convict  and  a  bankrupt,  did  not  prevent 
t:liere  being  a  total  failure  of  consideration."    That  case 
is  directly  in  point.     Here,  it  is  admitted  on  the  record 
Cliat  the  defendant  was  not  liable  upon  the  former  bill, 
giving  up  of  which  was  the  moving  consideration 
his  giving  the  substituted  bill  now  declared  on.     In 
M^y/kinsan  v.  Johnson^  3  B.  &  C.  428,  5  D.  &  R.  403, 
die   bills  having  been  paid  through  a  mistake,  though 
t.Iie    indorsements  had   been  struck  out,  the   plaintiffs 
^^m^re  held  entitled  to  recover  back  the  money  because 
^lie   bills  were  forgeries.     l^Cresstvellf  J.     And  because 
other  party  had  not  lost  any  remedy.]    Abbott,  C.  J., 
giving  judgment,  says :  *'  It  is  by  no  means  a  matter 
c>f  course  to  call  upon  a  person  to  pay  a  bill  for  the 
l:^onor  of  an  iudorser ;  and  such  a  call,  therefore,  imports 
on  the  part  of  the  person  making  it  that  the  name  of  a 
^correspondent  for  whose  honor  the  payment  is  asked  is 
^Lctoally  on  the  bill    The  person  thus  called  upon  ought 
c^ertainly  to  satisfy  himself  that  the  name  of  his  corre- 
spondent is  really  on  the  bill ;  but  still  his  attention  may 
x*easonably  be  lessened  by  the  assertion  that  the  call 
itself  makes  to  him  in  fact;  though  no  assertion  may 
\)e  made  in  words.      And  the  fault,  if  he  pays  on  a 
Gorged  signature,  is  not  wholly  and  entirely  his  own, 
l>ut  begins  at  least  with  the  person  who  thus  calls  upon 
liim.     And,  though,  where  all  the  negligence  is  on  one 
wde,  it  may  perhaps  be  unfit  to  inquire  into  the  quantity, 
^et,  where  there  is  any  fault  in  the  other  party,  and  that 
other  party  cannot  be  said  to  be  wholly  innocent,  he 
ought  not,  in  our  opinion,  to  profit  by  the  mistake  into 
vhich  he  may  by  his  own  prior  mistake  have  led  the 
other;  at  least,  if  the  mistake  is  discovered  before  any 
alteration  in  the  situation  of  any  of  the  other  parties, 
that  is,  whilst  the  remedies  of  all  the  parties  entitled  to 
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remedy  are  left  entire,  and  no  one  is  discharged  by 
laches."  And  at  the  close  of  the  judgment  his  Lordship 
says, — ^^If,  indeed,  it  shall  hereafter  appear  that  the 
defendants  are  put  to  any  additional  expense,  by  extra 
proof,  or  otherwise,  on  account  of  this  improvident  act 
of  the  plaintiffs,  which  is  very  unlikely,  they  may  pos- 
sibly maintain  a  special  action  upon  the  case  to  recover 
compensation,  to  the  extent  of  the  injury  they  sustain.** 
So,  in  the  case  of  the  forged  navy-bill,  Jones  v.  Ryde^  5 
Taunt.  488,  1  Marsh.  157,  Gibbs,  C.  J.,  says :  «  The 
defendant  has  in  the  present  case  put  off  this  instrument 
as  a  navy-bill  of  a  certain  description :  it  turns  out  nbt 
to  be  a  navy-bill  of  that  amount,  and  therefore  the 
money  must  be  recovered  back."  (a)  In  Cocks  v. 
Masterman,  9  B.  &  C.  902,  4  M.  &  R.  676,  money 
paid  on  a  forged  bill  was  held  not  to  bo  recoverable 
back,  the  ground  of  the  decision  being,  that  the  holder 
of  a  bill  is  entitled  to  know,  on  the  day  on  which  the 
bill  becomes  due,  whether  it  is  honored  or  dishonored. 
That  ground  is  met  by  an  averment  in  the  replication 
here.  Price  v.  Neal,  3  Burr.  1354,  1  W.  Blac.  390,  and 
Smith  V.  Mercery  6  Taunt.  76,  1  Marsh.  453,  also  pro- 
ceeded upon  the  ground  that  all  the  laches  was  im- 
putable to  one  side  only.  The  doctrine  in  all  those 
cases  is  materially  affected  by  the  decision  of  the  court 
of  Exchequer  in  Keliy  v.  Solari,  9  M.  &  W.  54,  which 
case,  and  those  of  Milnes  v.  Dvncan,  6  B.  &  C.  671,  9 
D.  &'  R.  731,  and  Belly.  Gardiner,  4  M.  &  G.  11,  4 
Scott,  N.  R.  621,  1  Dowl.  N.  S.  683,  are  distinct  autho- 
rities in  favour  of  the  defendant.  Further,  it  no  where 
appears  iipon  this  record  that  the  plaintiff  has  sustained 
any  prejudice  by  reason  of  the  mistake.  [Cresswell,  J. 
The  law  does  not  permit  any  inquiry  as  to  that,  in  the 
case  of  negotiable  instruments:  and  it  is  highly  cxpe- 

(a)  The  bill  as  originally  Issued  was  for  883/.  I6s.  Sd,     The 
forgery  consisted  in  altering  the  amount  to  1883/.  I6s.  3d, 
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f//ent  that  that  should  be  so.]     At  the  most,  the  plaintiff        1856. 
onljr  shews  a  rieht  to  recover  such  damages  as  could  ^' 

^  o  -Ts  Mather 


from  the   original   bill  having  remained   in   the  v. 

defi^ndant's  hands  for  thirty  days, — and  that,  not  by  an    Maidstone. 
aotion  upon  the  bill,  but  by  a  special  action  on  the 

as  suggested  by  Abbott,  C.  J.,  in   Wilkinson  v. 
\9i$an. 


JsRYis,  C.  J.  I  am  of  opinion  that  our  judgment  in 
m  case  must  be  for  the  plaintiff.  As  a  general  rule,  the 
holder  of  a  bill  of  exchange  has  a  right  to  know  whether  or 
ERot  it  has  been  duly  honored  by  the  acceptor  at  maturity ; 
ckisc]^  when  the  bill  is  presented,  if  the  acceptor  pays  it, 
rLk^  money  cannot  be  recovered  back,  if  the  acceptor  has 
t,fa^  means  of  satisfying  himself  of  his  liability  to  pay  it, 
chough  it  should  turn  out  that  the  acceptance  was  a 

Can  it  make  any  difference,  that,  instead  of 
money  for  the  bill,  he  takes  the  bill,  examines 
i^  find  gives  another  acceptance  in  lieu  of  it?  The 
v*^p1ication  in  this  case  having  been  amended,  the  facts 
hich  appear  upon  the  whole  record  are  these: — A  bill 
exchange  was  drawn  by  Villiers  upon  the  defendant, 
T^d  accepted  by  the  defendant  for  the  accommodation 
Tilliers,  and  indorsed  by  Villiers  to  Clark,  and  by 
Ol^rk  to  the  plaintiff;  that  bill  was  presented  and 
disionored,  and  notice  of  the  dishonor  duly  given  to 
Villiers  and  to  Clark,  in  order  to  preserve  the  hol- 
der's remedy  over  against  them ;  the  bill  was  subse- 
quently offered  to  the  defendant,  who,  having  had  an 
opportunity  of  inspecting  it,  kept  it,  and  gave  the 
plaintiff  a  renewed  bill  at  three  months;  and  a  month 
ftiier^ards  he  discovered  that  the  acceptance  was  not 
^  signature,  and  that  he  was  not  liable,  and  he  pro- 
l^^l^^^d  to  return  the  bill, — having  delayed  the  plaintiff  of 
^^  ^^cmedy  against  the  parties  liable  thereon  for  thirty 
^y^     Under  these  circumstances,  I  apprehend  the  de- 


296 


IN   TUE   COMMON    PLEAS, 


1856.       fcndant  could  not  be  allowed  to  say  that  the  acceptanc 
Mather      ^^  ^^^  ^^   handwriting.     I   think  there  is  sufficien 

,  ^'  upon  the  whole  record  to  shew  a  consideration  for  th 

Lord  '^ 

Maidstone,  acceptance  of  the  bill  declared  on,  viz.  a  loss  to  th 
plaintiff  of  his  remedy  on  the  bill  against  Villiers  an 
Clark.  I  therefore  think  the  plaintiff  is  entitled  t 
judgment 

Cresswell,  J.  I  am  clearly  of  the  same  opinion,  i 
man  accepts  a  bill  of  exchange  purporting  to  be  draw 
by  one  Thompson,  and  pays  it,  and  it  afterwards  tume 
out  to  be  a  forgery;  he  cannot  afterwards  be  permitte 
to  say  that  he  paid  the  money  under  a  mistake, 
apprehend  the  same  result  must  follow  if  in  lieu  i 
money  a  ft*esh  acceptance  is  given;  and  particularl 
where  the  party  has  retained  the  instrument  in  h: 
hands  so  long  as  the  defendant  has  done  in  this  ca» 
From  the  circumstances  disclosed  on  this  record,  the  la^ 
will  infer  a  loss  to  the  plaintiff.  It  is  clear,  thercfon 
that  the  defence  in  question  cannot  be  allowed  to  b 
set  up* 

Williams,  J.,   not  having  heard  the  whole  of  th 
argument,  declined  to  give  any  opinion. 

WiLLES,  J.     I   entirely  concur  in  the  opinions  ei 
pressed  by  my  Lord  and  my  Brother  Cresswell. 

Judgment  for  the  plaintiff. 
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Ex  parte  George  Henry  Davidson.  ,^    „ 

■^  Mxty  8. 

OVILLy  on  a  former  day  in  this  term,  obtained  a  The  court  will 
r«.mle  on  behalf  of  George  Henry  Davidson,  calling  upon  power  under 
S.£^Qiuel  Lover  to  shew  cause  why  the  entry  of  the  7th  ||l>Vo/^th^* 
December,  1846,  of  a  certain  book  called  "  The  Low  Copyright  Act, 

iti/"iw*        1  •  II        o  •!  6&6  Vict.  c. 

kd   Car,     m  the  registry-book   of  copyrights  and  45,  to  expunge 
ignments   kept  at  the  Hall  of  the  Stationers  Com-  proprictorehip 
{>^^Tjy,  should  not  be  expunged  entirely,  or  so  far  as  it  J^J^^^^j^^^^*  *" 
3  H  «ged  Samuel  Lover  to  be  proprietor  of  the  copyright  hook  at  Sta- 


^*^^^5rein;  or  why  such  entry  should  not  be  amended  or  unless  it  be' 
^^^►Tied  as   the   court  should   direct;    or  why  the   said  ^ne'^Ij^^iiy 
^^muel  Lover  should  not  be   precluded  from   relyinc  »hewn  that  it  is 

Ifc-fc-^  u         .  -1  f    I.-  •.!.••      f»l«e,— or  vary 

S^on  such  entry  as  evidence  of  his   proprietorship  m  it,  unless  satis- 
.      ^^  «  said  copyright  on  the  trial  of  a  certain  action  pend-  that  in  so  doing 
^^^^  g  in  this  court  between  the  said  Samuel  Lover  and  ***?  "^^^^^ 

t  ^  ^.^  .  make  a  true 

^  e  said  G.  H.  Davidson ;    or  why  an  issue  should  not  entry,— rcpu- 
directed  to  try  the  copyright  in  such  book.  power  excrcis- 

The  affidavit  upon  which  the  motion  was  founded,  of  ^ueen's^^*^* 
ated,  that  the  applicant  had  for  many  years  past  been  ^ench  in  Ex 

.  ,  ..  .  parte  Datidtoftf 

the  habit  of  purchasing   and  publishing   copyright  2  Ellb  &  B. 
"Musical  works,  and  English  editions  of  foreign  musical      xhe  author 
ublications,   and,   amongst  others,   had    reprinted    an  ?fa  song  being 
merican  musical  publication  purporting  to  be  written  and  wishing  to 
nd  composed  by  one    Samuel    Lover,  entitled   "  The  self  the  copy- 
jovf  Back'd  Car,"  and  which  he  reprinted  from  a  copy  j^nd^nd^n^ 

America  by  a 

^  ^muUaneous  publication  in  both  countries,  sent  instructions  to  his  publishers  here  to  publish 

^  ^  in  I^ondon  on  a  given  day.     The  publishers  did  so,  and  caused  an  entry  to  be  made  in  the 

^^^«gistry  book  at  Stationers  Hall,  in  which  they  described  themseiret  as  the  proprietors  of  the 

^^t)pjright.   A.  pirated  the  song  in  this  country,  and  the  author  afterwards  procured  a  judge's 

^^rder  to  vary  the  entry  by  su^tituting  his  name  as  the  proprietor,  and  obtained  an  mjunc- 

^  ion,  and  brought  an  action  against  A.  for  the  infringement  of  his  right. 

Quart  whether,  under  these  circumstances,  A.  was  a  *'  party  aggrieved  **  within  the  1 4th 
lection  of  the  Copyright  Act,  so  as  to  be  entitled  to  ask  the  court  or  a  judge  to  expunge  or 
^'ary  the  amended  entry  ?  • 
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Ex  parte 
Davidson. 


transmitted  to  him  for  that  purpose  by  his  agent  in  New 
York,  and  which  was  accompanied  by  a  certified  copy  of 
its  registry  as  an  American  copyright :  That,  in  the  year 
1846,  the  said  Samuel  Lover  was  resident  in  the  United 
States  of  America,  having  arrived  there  on  or  about  the 
1st  of  September  in  that  year;  and  that  he  then  wrote 
or  produced  the  said  song,  adapted  it  to  an  old  Irish 
melody  known  as  "The  Jolly  Ploughman,"  and  sold 
the  copyright  therein  to  Messrs.  Firth  &  Hall,  music- 
publishers  resident  at  New  York  aforesaid,  by  whom  the 
same  was  published  (as  appeared  by  the  date  printed 
on  the  title-page  thereof)  on  the  4th  of  December,  1846, 
and  by  whom  the  copyright  was  entered  in  the  proper 
office  in  America,  as  belonging  to  them,  on  the  7th  of 
December,  1846,  as  appeared  by  a  certified  copy  of  such 
entry  annexed  to  the  affidavit  (a).  That  the  American 
copyright  acts  require  a  statement  of  the  facts  of  copy- 
right such  as  referred  to  in  that  certificate,  to  be  printed 
on  every  copyright  publication ;  and  that  any  false  state- 
ment subjects  the  parties  making  it  to  severe  penalties : 
That  the  entertainment  of  Irish  Evenings  alluded  to  was 
first  given  on  the  28th  of  September,  1846;  and  that 
the  date  of  the  4th  of  December,  1846,  printed  on  the 
title-page,  was  that  on  which  the  said  Samuel  Lover  sold 


(a)  "  Southern  District  of  New 
York,  S.  S. 
"  Be  it  remembered,  that,  on 
the  7th  day  of  December,  anno 
Domini  1846,  Firth  &  Hall,  &c., 
of  said  district,  have  deposited 
in  this  office  the  title  of  a 
musical  composition  the  title 
of  which  is  in  the  following 
words,  to  wit,  *  The  Low  Back'd 
Car,*  a  characteristic  Irish  song, 
as  given  by  the  author  in  his 
*  Irish  Evenings,'  written  and 
composed  by  Samuel  Lover,  the 


right  whereof  they  claim  as  pro- 
prietors, in  conformity  with  an 
Act  of  Congress  intituled  '  An 
act  to  amend  the  several  acts 
respecting  copyrights.' 

"  J.  W.  Metcalf,  clerk  of  the 
Southern  district  of  New  York. 

"  N.B.  A  copy  of  the  above 
work  must  be  deposited  in  this 
office  within  three  months  from 
the  publication  thereof,  to  secure 
the  copyright. 

"  Work  deposited,  December 
22,  1846." 
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and  parted  with  his  copyright  in  the  said  song:  That,        1856. 
b^  the  International  Copyright  Act,  1  &  2  Vict.  c.  59,      ex  parte 
5.     14,  the  author  of  any  book  to  be  after  the  passing     I^avidson. 
that  act  first   published  out   of  Her  Majesty's  do- 
inions,  or  his  assigns,  shall  have  no  copyright  therein 
ithin  Her  Majesty's  dominions,  otherwise  than  such 
(i^  any)  as  he  may  become  entitled  to  under  such  act; 
«^r^d  that  that  act  has  never  been  brought  into  operation 
tween  Great  Britain  and  the  United  States:  That, 
twithstanding  the  said   Samuel  Lover's  residence  in 
c  United  States,  and  his  sale  and  assignment  to  the 
merican  publishers,  the  said  song  was,  on  the  same  7  th 
^  December,  1846,  entered  in  the  books  of  the  Sta- 
ners  Company  as  the  copyright  of  Messrs.  Duff  & 
-^-lodgson,  of  65  Oxford    Street,   London,   and   which 
^"^mained  so  entered  until   the  15lh  of   March,  1855, 
"^^^len  such  entry  was  altered  by  an  order  of  Jervis,  C.  J., 
*-^jr  substituting  the  said  Samuel  Lover's  name  for  those 
^-^C  Duff  &  Hodgson  as  the  proprietor  of  the  copyright : 
X^at  such  alteration  was  made  on  the  ex  parte  applica- 
tion of  the  said  Samuel  Lover,  and  without  notice  to 
l^avidson,  although  he  was  at  that  time  printing  and 
{Publishing  the  said  song;    and  the  deponent  believed 
^^ch  alteration  was  made  for  the  purpose  of  enabling  the 
^^id  Samuel  Lover  to  adopt  proceedings  against  him: 
l^hat,  had  he  been  served  with  notice  of  any  application 
t.o  make  such  alteration  in  the  entry,   he  should  have 
Opposed  the  same :    That,  shortly  after  such  alteration 
Cif  the  said  entry,  viz.  on  the  25th  of  March,  1855,  the 
^aid  Samuel  Lover  filed  a  bill  against  the  deponent  in 
Obancery,  and  had  obtained  an  injunction  to  restrain 
t.he  deponent  from  printing  or  publishing  the  said  '^  Low 
backed  Car,"  subject  to  his  commencing  an  action  at 
law  to  try  his  copyright  therein :  That  such  action  had 
l)cen  brought,  and  the  deponent  had  pleaded  and  also 
given  the  notice  of  objections  prescril)ed  by  the  statute, 
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1866.  And  had  also  obtained  and  forwarded  to  America  a  com- 
iTwiiirte  tt^ission  to  examine  witnesses  in  support  of  his  defence 
Davidbok.  to  the  said  action ;  but  that  he  was  advised,  and  believed, 
that,  unless  the  said  entry  were  struck  out  or  amended, 
or  the  said  Samuel  Lover  restricted  from  setting  up  the 
same,  he  would  be  unjustly  prejudiced  in  his  defence  to 
the  said  action. 

Annexed  to  the  aflSdavit  were  a  copy  of  the  entry  in 
the  registry  book  at  Stationers  Hall  as  it  now  stands, 
and  a  copy  of  the  affidavit  made  by  Lover  in  support 
of  his  application  for  the  injunction.  In  the  former,  in 
the  column  headed  "  Time  of  making  the  entry,**  the 
date  appeared  ^^  December  7,  1846,**  and  in  the  column 
headed  '*  Name  and  place  of  abode  of  the  proprietor  of 
the  copyright,''  the  entry  originally  stood  thus, — "  Duff 
&  Hodgson,  65,  Oxford  Street,"  and  the  amendment 
or  alteration  consisted  in  running  a  pen  through  the 
names  ^^Duff  &  Hodgson,"  and  writing  above  them 
the  name  "  Samuel  Lover,"  with  the  following  memo- 
randum written  beneath, — "  The  alteration  in  the  name 
of  the  proprietor  of  the  copyright  was  made  by  an  order 
of  Chief  Justice  Jervis,  dated  March  15,  1855." 

Bovill  cited  Jeff  cry  s  v.  Boosey^  4  House  of  Lords 
Cases,  815.  [Cresswell^  J.  referred  to  Chappell  v. 
Purdayy  12  M.  &  W.  303;  and  WiUes,  J.,  referred  to 
Ex  parte  Darndsoriy  2  Ellis  &  B.  577.] 

Offle  now  shewed  cause,  upon  an  affidavit  of  Lover, 
in  which  he  stated  that  he  was  and  always  had  been  a 
British  subject  resident  in  the  United  Kingdom;  that 
he  paid  a  temporary  visit  to  New  York  in  the  year 
1846,  and  travelled  in  America  for  two  years,  and  then 
returned  to  England,  and  that,  save  as  aforesaid,  he  was 
never  in  America,  and  never  resided  there ;  and  that  he 
wrote  the  song  in  question  in  the  year  1845,  and  that  it 
was  sung  in  public  in  that  year  and  in  the  year  1846, 
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before  he  went  to  New  York,  at  Liverpool,   Dublin,        1856. 
Limerick,  Waterford,  and  Cork:  Tliat,  whilst  he  was      iTparte 
so  in  America,  he  determined  on  publishing  the  said     Davidson. 
song  in  England    and    America  simultaneously,   and 
made  arrangements   with    Messrs.    Firth    &   Hall,   of 
New  York,    music-publishers   (to    whom    he   granted 
the   exclusive   right   of  publishing   the    said    song   in 
America),   and    with    Messrs.    Duff    &    Hodgson,    of 
Oxford  Street,  his  own  publishers,  that  the  song  should 
'>e  for  the  first  time  published  in  both  countries  on  the 
7th  of  December,  1846:  That  the  song  was  registered 
^th  in  the  district  court  of  the  United  States  for  the 
Southern  district  of  New  York,  and  also  in  the  book 
^f  registry  and  of  copyrights  and  assignments  kept  at 
Siationers  Hall,  London,  on  the  same  7th  of  December, 
1846;  and  he  concluded  that  the  said  entry  at  Stationers 
-"ftll  was  correctly  made,  until  he  discovered  the  error 
''^  such  entry  as  hereinafter  mentioned :  That  the  song 
'^■^a  published  and  sold  by  Duff  &  Hodgson  in  Eng- 
****^<i  on  the  7th  of  December,  1846,  and  had  ever  since 
^^niinued  to  be  published  and  sold  by  them :  That  the 
^^*d  song  was  not  published  in  America  until  after  the 
*^^^^  7th  of  December,  1846  [Copies  of  the   first  and 
^nth  editions   of  the  song  as  published  by   Firth  & 
*^^U  of  New  York,  were  exhibited, — the  former  being 
^^tecl  the  4th,  the  latter  the  7th  of  December,  1846,— 
"^  former  by  mistake,  as  it  was  alleged,  of  the  engraver]  : 
^at  the  entry  in  the  book  kept  at  Stationers  Hall  was 
'"^oneously   made    by    Duff  &    Hodgson,    so    far    as 
^^h  entry  set  forth  the  name  of  the  proprietor  of  the 
*^  copyright,  but   that  the   deponent  did  not  know 
^he  error  until  the  beginning  of  the  year  1855,  when, 
^^Ung  a^rieved  by  such  entry,  he  applied  to  Jervis, 

•  J.,  at  Chambers,  for  an  order  to  amend  it,  and  in         .-. 
'^^pport  of  such  application  an  affidavit  of  the  deponent 
^^d  Messrs.    Duff  &   Hodgson  sworn  on  the  15th  of 
Vou  xvui. — c.  B.  X 
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1856.  March,  1855,  was  read,  and  the  order  for  the  amend- 
g^  ^^  raent  granted :  That  the  alteration  directed  by  the  said 
Davidson,  order  was  made  accordingly  on  the  day  of  its  date ;  and 
that,  notwithstanding  such  erroneous  entry,  the  deponent 
always  had  been,  and  still  was,  the  absolute  and  ezcla- 
sive  proprietor  of  the  copyright  so  entered  at  Stationers 
Hall  as  aforesaid. 

There  was  also  an  affidavit  of  Mr.  Lover's  attorney, 
which  stated  that  the  action  referred  to  in  Davidson's 
affidavit  was  commenced  on  the  28th  of  April,  1855; 
that  the  declaration  therein  was  delivered  on  the  18th  of 
May ;  that  the  defendant  pleaded  thereto  on  the  29th  of 
October;  that  issue  was  joined  on  the  lOlh  of  November 
last,  and  notice  of  trial  given  for  the  sittings  after  last 
Michaelmas  Term  ;  that,  on  the  application  of  the 
defendant,  an  order  was  made  by  Cresswell,  J.,  on  the 
15th  of  November  last,  for  a  commission  to  examine 
witnesses  in  New  York,  such  commission  to  be  returned 
on  or  before  the  1st  of  February,  1856 ;  that  the  com- 
mission was  sent  to  New  York  on  the  Ist  of  January ; 
that,  on  the  applications  of  the  defendant,  the  time  for 
the  return  of  the  commission  had  been  from  time  to 
time  enlarged,  and  by  the  last  order,  which  was  made 
by  Crompton,  J.,  on  the  2ud  of  April  last,  the  time  for 
the  return  of  the  commission  was  further  enlarged  until 
the  1st  of  June  next;  that,  the  commission  having  been 
returned  on  the  15th  of  April,  the  deponent  on  the  29th 
gave  a  fresh  notice  of  trial  for  the  sittings  after  Easter 
Term,  whereupon  the  defendant  applied  for  a  further 
postponement  of  the  trial,  founding  his  application  upon 
an  affidavit  that  certain  original  documents  had  been 
sent  out  by  him  to  America  with  the  commission,  and 
had  not  been  returned,  and  that  he  could  not  safely 
proceed  to  trial  without  them,  and  thereupon  the  trial 
was  ordered  to  be  postponed  until  after  the  first  sitting 
in   Trinity  Term;  that,  although  issue  was  so  joined. 
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^nd  notice  of  trial  was  so  given  on  the  lOth  of  November        1856. 
l^kstj  and  the  commission  for  the  examination  of  witnesses      Expartr" 
-WBS  sent  out  by  the  defendant  on  the  1st  of  January     Davidson. 
lafit,  no  application  was  made  by  or  on  behalf  of  David- 
relative  to  the  entry  in  the  books  of  the  Stationers 
ompany  of  the  copyright  of  "  The  Low  Backed  Car/* 
:~itil   the  29th  of  March   last,  when  a  summons  was 
^^i^lcen  out,  which  resulted  in  the  present  application. 

The  11th  section  of  the  Copyright  Amendment  Act, 
S     A  6  Vict.  c.  45.,  requires  a  book  of  registry  to  be  kept 
^^    Stationers  Hall,  wherein  may  be  registered  "the  pro- 
etorship  in  the  copyright  of  books,  and  assignments 
ereof^   and  licenses   affecting  such    copyright,'^   and 
acts  that  certified  copies  of  any  entry  in  such  book 
shall  be  received  in  evidence  in  all  courts,  and  in  all 
mmary  proceedings,  and  shall  be  prima  facie  proof  of 
c  proprietorship  or  assignment  of  copyright  or  license 
therein  expressed,  but  subject  to  be  rebutted  by  other 
^'V'idence.''     By  s.  12,  the  making  a  false  entry  in  the 
•^ook  of  registry  is   declared   to   be   a  misdemeanour. 
T-^lie  13th  section  enables  the  proprietor  of  copyright  in 
^riy  book  theretofore  published,  or  in  any  book  there- 
after to  be  published,  to  make    entry  in  the  registry 
t>ook  of  "  the  title  of  such  book,  the  time  of  the  first 
publication  thereof,  the  name  and  place  of  abode  of  the 
publisher  thereof,  and  the  name  and  place  of  abode  of 
tbe  proprietor  of  the  copyright  of  the  said  book,  or  of 
*D J  portion  of  such  copyright,  in  the  form  in  that  behalf 
K*^en  in  the  schedule  to  the  act  annexed,"  upon  pay- 
°^ent  of  a  certain  fee.     And  s.  14  enacts,  "  that,  if  any 
P^'Bon  shall  deem  himself  aggrieved  by  any  entry  made 
^nder  colour  of  this  act  in  the  said  book  of  registry,  it 
^■^1  be  lawful  for  such  person  to  apply  by  motion  to 
^"^c   court  of  Queen's  Bench,  court  of  Common  Pleas, 
^^  court  of   Exchequer,  in  term   time,  or  to  apply  by 
^^^mons  to   any   judge  of  either  of  such    courts  in 
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IS56.  vacation,  for  an  order  that  such  entry  may  be  expunged 
Ex  parte  ^^  varied ;  and  that,  upon  any  such  application  by 
Davidson,  motion  or  summons  to  either  of  the  said  courts,  or  to  a 
judge,  as  aforesaid,  such  court  or  judge  shall  make  such 
order  for  expunging,  varying,  or  confirming  such  entry, 
either  with  or  without  costs,  as  to  such  court  or  judge 
shall  seem  just  :  and  the  officer  appointed  by  the 
Stationers  (!)ompany  for  the  purposes  of  this  act,  shall, 
on  the  production  to  him  of  any  such  order  for  expung- 
ing or  varying  any  such  entry,  expunge  or  vary  the 
same  according  to  the  requisitions  of  such  order.** 

There  are  two  answers  to  this  rule, — first,  that  the 
applicant  is  not  a  ^*  party  aggrieved'*  within  the  meaning 
of  the  14th  section,  and  therefore  not  entitled  to  avail 
himself  of  its  provisions, —  secondly,  that,  under  the 
circumstances,  seeing  the  great  delay  which  has  taken 
place  here,  and  the  expense  the  applicant  has  wantonly 
occasioned,  the  court  will  not  exercise  its  discretion  in 
his  favour. 

1.  The  facts,  as  they  appear  upon  the  affidavits  before 
the  court,  are  shortly  these : — Mr.  Lover  composed  the 
song  in  question,  "  The  Low  Backed  Car,**  in  the  year 
1845.  In  the  following  year  he  went  to  America;  and, 
in  December,  1846,  being  anxious  to  preserve  his  copy- 
right therein  in  America  as  well  as  in  England,  he  made 
arrangements  to  have  it  registered  here  and  at  New 
York  on  the  same  day ;  and  accordingly  it  was  simul- 
taneously registered  by  Firth  &  Hall  in  New  York,  and 
by  Duff  &  Hodgson  in  Ix)ndon,  on  the  7th  of  December, 
)846,  Upon  his  return  to  England,  having  discovered 
that  Duff  &  Hodgson,  who  were  only  Lover's  agents, 
had  caused  the  song  to  be  registered  in  their  own  names 
as  proprietors  of  the  copyright,  Mr.  Lover,  in  March, 
1855,  obtained  a  judge's  order  to  amend  the  entry  in 
the  registry  book  by  inserting  his  own  name  in  lieu  of 
those  of  Duff  &  Hodgson, — the  entry  remaining  in  all 
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Other  respects  the  same  as  before.     He  then  applied  for        1856. 

M  iDJuoction  to  restrain  Mr.  Davidson  from    pirating   ~^,   arte 

the  fiong,  which  was  granted^  subject  to  the  condition     Davidsom. 

that  he  should  bring  an  action  in  this  court  to  establish 

his  r^t     The  injunction  was  granted  on  the  25th  of 

"wrh,  1855.     At  this  time  Davidson  was  aware  of  the 

iteration  which  had  been  made  in  the  entry  in  the 

'^try  book.     The  action  having  been  brought,  issue 

^^  joined  in  November  last,  and  notice  of  trial  given 

for  the  sittings   after    last   Michaelmas    Term.      The 

defendant  (Davidson)  thereupon  obtained  a  commission 

w  the  examination  of  witnesses  at  New  York,  which 

^u   ultimately  returned  on   the  15th  of  April:   and, 

^wr  various  applications  at  Chambers  all  tending  to 

*^'ay,  Davidson  now  for  the  first  time,  having  had  full 

'nfomm^QQ  of  the  state  of  the  entry  at  least  since  the 

25lh  of  March,  1855,  comes  to  the  court  to  seek  to  have 

*'  varied  or  expunged.    Davidson  clearly  is  not  a  "  party 

•Bpieved.'*    The  original  entry   was   made   in   1846. 

He  could  not  be  ag^eved  by  that.     But  it  will  be  said 

^t  he  is  ag^eved  by  the  alteration  made  in  that  entry 

^  March,  1855.     He,  however,  had  no  interest  in  the 

•natter  then :  there  were  no  proceedings  pending  against 

***ni  at  that  time.     {Jervisy  C.  J.     Davidson  published 

the  Song  in  question  before  there  was  any  litigation. 

^aBume  that  he  first  published  in  1854.     At  that  time 

^ver  did  not  appear  to  be  the  proprietor  of  the  copy- 

^Shtm     Davidson  had  then  acquired  some  right  by  his 

Publication:  he  had  a  good  title  as  against  Duff  & 

^^*dg8on,  who  never  were  the  proprietors.     Is  he  not 

P^'ejudiced,  or  "aggrieved,"  by  having  another  person 

P^'  on  the  register  as  the  proprietor  ?]     This  action  was 

^^^  Commenced  until  six  months  after  the  alteration  was 

**^^e.     The  case  of  ChappeU  v.  PUrday,  12  M.  &  W. 

^^>  therefore,  does  not  apply.     [Cresswellf  J.     But  the 

Publication  in  rcsjicct  of  which   the  action  is  brought 
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1856.  took  place  long  before.  The  entry  in  its  then  state 
£3^^^  could  not  have  been  used  against  Mr.  Davidson  at  that 
Davidsoic.  time.  Are  you  to  be  allowed  to  make  that  sort  of  priroi 
facie  evidence  after  the  accruing  of  the  cause  of  action  7] 
That  would,  it  is  submitted,  be  doing  no  injustice: 
Davidson  does  not  deny  Lover's  right;  and  he  makes 
no  claim  of  right  in  himself.  [Cresstoell^  J.  If  the  24th 
section, — which  enacts  **  that  no  proprietor  of  copyright 
in  any  book  which  shall  be  first  published  after  the 
passing  of  the  act,  shall  maintain  any  action  or  suit  at 
law  or  in  equity,  or  any  summary  proceeding,  in  respect 
of  any  infringement  of  such  copyright,  unless  he  shall, 
before  commencing  such  action,  suit,  or  proceeding^ 
have  caused  an  entry  to  be  made  in  the  book  of  r^istry 
of  the  Stationers  Company  of  such  book  pursuant  to  the 
act,** — applies,  Davidson  will  not  be  prejudiced  by  the 
alteration,  the  date  of  it  appearing.  Jervis,  C.  J.  Does 
the  alteration  relate  back  to  the  date  of  the  original 
entiy?]  The  alteration  was  made  on  the  15th  of 
March,  1855.  All  the  plaintiffs  cause  of  action  accrued 
before  that  date.  If  the  alteration  is  not  retrospective, 
Mr.  Davidson  is  not  hurt  by  the  entry :  and,  if  it  has  a 
retrospective  operation,  that  will  be  matter  for  consider- 
ation hereafter. 

2.  Assuming  that  Davidson  is  a  ** party  aggrieved" 
by  this  alteration  in  the  registry  book,  the  application  is 
clearly  to  the  discretion  of  the  court  Regard  being 
had  to  the  conduct  of  the  party,  and  seeing  that  the 
objection  is  only  taken  after  such  repeated  delays,  it  is 
submitted  that  the  application  is  not  one  entitled  to 
favour.  The  cases  ChappeU  v.  Purday^  1 2  M.  &  W.  303, 
and  Ex  parte  Davidson^  2  Ellis  &  B.  577,  shew  that  the 
court  will  not  under  any  circumstances  strike  out  the 
entry ;  and  that  the  utmost  they  will  do,  is,  to  preclud 
the  plaintiff  from  relying  upon  it  as  evidence  at  tl 
trial. 
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Quoin  (with  whom  was  Bovill)^  in  support  of  the  rule.        1856. 
The  object  of  tliis  application  is,  that  the  plaintiff  should      iTpiute 
not  be  permitted  to  rest  upon  the  prima  facie  evidence    Davidson. 
afforded  by  the  entry  in  the  book  of  registry,  and  so 
cast  upon  the  defendant  the  whole  burthen  of  shewing 
the  date  of  the  original  publication  of  the  song  in  ques- 
tion in  America.   The  real  question  between  the  parties, 
u,   whether  the   first  publication   took   place   here   or 
Abroad,  {a)    Mr.  Davidson  swears  that  he  had  a  copy 
of  the  song  sent  to  him  from  New  York  bearing  the 
date  of  December  4,  1846, — the  American  copyright 
acts  requiring  the  date  of  entry  to  appear  on  the  title- 
page  ;  and  that,  finding  the  date  of  registry  here  to  be 
the  7th,  he  published  the  song  here,  as  he  would  have 
bad  an  undoubted  right  to  do :  and  it  is  not  until  the 
^rear  1855,  that  Mr.  Lover  attempts  to  molest  him,  or 
seeks  to  alter  the  entry.     [CresswellJ.     The  entry  in 
the  District  Court  at  New  York  appears  to  have  been 
made  on  the  7th  of  December;  and  you  do  not  even 
state  your  belief  that  it  was  published  in  America  before 
that  day.]     Justice  will  be  attained   by  adopting  the 
oourse  which  the  court  of  Queen^s  Bench  adopted  in 
JEx  parte  Damdsan,  2  Ellis  &  B.  577.     There,  Cocks 
brought  an  action  against  Davidson  for  publishing  three 
'pieces  of  music  alleged  to  be  the  copyright  of  Cocks, 
before  the  action,  three  entries  had  been  made  in  the 
Registry  at  Stationers  Hall,  kept  under  the  5  &  6  Vict, 
^r.  45,  s.  11.     These  entries  as  they  stood  would  afford 
prima  facie  evidence  of  Cocks's  copyright  in  the  three 
pieces.     Davidson  obtained  a  rule  nisi  to  expunge  or 
^ary  those  entries.     It  was  obtained  on  an  afiidavit  by 
'\which  it  appeared  that  Davidson  claimed  no  copyright 
in  the  airs  himself,  but  that  his  case  was  that  they  were 
old  pieces,  and  that  the  persons  who  on  the  entries 
professed  to  be  the  authors  were  not  really  the  authors ; 

(a)  See  1  &  2  Vict  c.  59,  and  7  &  8  Vict.  c.  12. 
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1856.        anJ  the  affidavit  deposed  to  information  and  belief  as  tc 
Ex  parte      facts,  wbich^  if  true,  proved  that  the  pieces  were  oldei 
Davidson,     tjjan   the  supposed  authors.     The  counsel  for  Cocks 
refused  to  consent  not  to  use  these  entries  on  the  trial 
The  court  declined  to  expunge  the  entries,  but  made 
an   order,  without   consent,   that   the    rule    should  be 
enlarged  till  the  trial  of  an  issue  to  determine  the  ques- 
tion of  copyright,  in  which  Cocks  should  be  plaintiff, 
and  on  the  trial  of  which  the  entries  should  not  be  used ; 
and  that,  in  the  mean  time  proceedings  in  the  action 
should  be  stayed.     The  court  may  pronounce  the  same 
rule  upon  this  occasion.     [Jertnsy  C.  J.     We  cannot  do 
so  without  Mr.  Offles  consent]     The  court  of  Queen's 
Bench  thought  themselves  justified  in  doing  what  was 
there  done,  proprio  vigore,  and  without  consent    If  not, 
the  entry  may  be  wholly  expunged,  on  the  ground  that 
it  is  false :    the  melody,  which  is  confessedly  old,  is 
claimed,  as  well  as  the  words  of  the  song.     Then,  the 
entry,  so  far  as  regards  the  address  of  the  supposed 
proprietor  of  the  copyright,  is  not  in  accordance  with 
the  statute,  **  65y  Oxford  Street,"  not  being,  and  never 
having  been,  the  place  of  abode  of  Mr.  Lover.     [JerviSf 
C.  J.     The  statute  authorises  us  to  expunge  or  to  vary 
the  entry.     If  this  objection  was  of  the  least  importance, 
we  should  at  once  order  the  entry  to  be  amended.]     The 
court  would  hardly  think  it  right  to  make  an  amendment 
to  prejudice  the  rights  of  a  third  party. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  If  it  were  necessary  to  decide  the 
point,  I  am  inclined  to  think  that  the  applicant  is  in  the 
position  of  a  person  who  has  sustained  a  grief  or  pre- 
judice which  would  entitle  him  to  come  to  the  court  to 
call  in  question  that  which  has  been  done  with  respect 
to  this  entry.  But  we  are  limited  to  the  powers  con- 
ferred upon  us  by  the  statute,  viz.  to  expunge,  or  vary. 
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or  to  confirm  the  enliy.     Why  are  we  to  expunge  it?        1856. 
Mr.  Quain  says  we  ought  to  expunge  the  entry  because      ixparte 
it   is  untrue.      But,  it  must  be  observed,  that,  if  we    I>avid8on* 
expunge  it,  it  cannot  be  restored;  and  therefore  it  is 
not  too  much  to  require  that  the  party  who  calb  upon 
us  to  do  that  should  satisfy  us  on  oath  that  the  entry  is 
A  fisdse  one.     This  he  has  not  done.     He  merely  says 
tliat  the  song  as  published  in  America  bore  on  its  title- 
l>age  the  date  of  December  4th,  1846,  and  that  *Uhe 
American  copyright  acts  require   a  statement  of  the 
facts  of  copyright  such   as  above  referred   to,   to  be 
printed  on  every  copyright  publication,  and  that  any 
fidse  statement  subjects  the  parties  making  it  to  severe 
penalties."     He  no  where   swears   that   the  American 
c^opjright  law  requires  the  date  on  the  copyright  work 
correspond  with  the  day  of  its  first  publication.     Mr. 
»ver,  on  the  other  hand,  swears  positively  that  the 
publication  in  America  did  not  take  place  until  the  7th 
of  December.     Then  it  is  said   that  the  entry  in  the 
v^cgistry   book,   as   it    now  stands,  contains  an   untrue 
clescription  of  the  place  of  abode  of  the  proprietor  of 
^he  copyright.     I  think  that  is  unimportant;  and,  fur- 
ther, that,  if  it  were  of  any  importance,  we  might  order 
i  t  to  be  amended  now.     Then  Mr.  Quain  suggests,  that, 
if*  we  decline  to  accede  to  this  application,  we  should 
^t  all  events  not  determine  the  matter  upon  the  affidavits 
xwbich  are  before  us,  but  should  adopt  the  course  which 
^vras  adopted  by  the  court  of  Queen*s  Bench  in  Ex  parte 
Jyavidsoriy  2  Ellis  &  B.  577,  by  ordering,  proprio  vigore, 
^nd  without  consent,  that  the  rule  be  enlarged  until  the 
t.rial  of  an  issue  to  ascertain  the  right,  without  using  the 
€}ntry   in  question  as  evidence.     But,  whatever  vigour 
the  court  of  Queen's  Bench  may  possess,  I  must  confess 
that  I  do  not  feel  vigorous  enough  to  follow  that  course. 
By  the  statute,  the  entry  in  the  registry  book  is  made 
\nnm  facie  evidence  of  proprietorship,  and  no  more. 
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l8o6.  When  the  plaintiff  comes  to  launch  his  case  at  nisi  prius, 
^^^  if  he  rests  it  upon  that,  the  defendant  may  possibly  not 
Davumom.  be  able  to  displace  it.  Indeed,  Mr.  Quain  admits  that 
he  cannot ;  and  yet,  in  the  face  of  that  admission,  he 
calls  upon  us  to  expunge  or  vary  the  entry.  I  think  he 
has  failed  to  make  out  a  case  for  our  interference,  and 
that  the  rule  must  be  discharged,  with  costs. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
The  Copyright  Act  of  5  &  6  Vict.  c.  .45,  authorifles  us 
to  expunge  or  vary  or  confirm  any  entry  made  in  the 
registry  book.  Mr.  Quain  does  not  ask  us  to  confirm 
the  entry  in  question :  he  asks  us  to  vary  it,  but  does 
not  suggest  how.  Then  he  asks  that  it  may  be  ex- 
punged. That  we  clearly  cannot  do:  it  is,  in  effect, 
asking  us  to  put  an  end  to  the  action,  because,  in  the 
absence  of  an  entry,  the  action  must  faiL  The  affidavits 
upon  which  we  are  asked  to  do  this  are  extremely 
doubtful.  The  inference  I  should  be  inclined  to  draw 
from  them,  is,  that  the  publication  here  and  in  America 
was  intended  to  take  place  on  the  same  day.  Whether 
it  did  or  did  not,  I  think  we  ought  not  to  expunge  the 
entry.     K  it  be  false,  the  defendant  has  a  safer  remedy. 

Crowder,  J.  I  also  am  of  opinion  that  we  ought 
not  to  interfere  in  this  case.  Whether  or  not  Mr. 
Davidson  is  a  "party  aggrieved'^  within  the  meaning  of 
the  statute, — as  to  which  I  entertain  some  doubt, — still 
the  power  of  the  court  is  by  s.  14  limited  to  the  cases 
there  pointed  out.  We  can  only  expunge  or  vary  or 
confirm  the  entry :  I  think  we  have  no  power  to  do  that 
which  was  done  by  the  court  of  Queen's  Bench  in  £!x 
parte  Davidson,  2  Ellis  &  B.  577.  To  expunge  the  entry 
here,  is  out  of  the  question :  and,  how  can  we  exercise 
the  power  of  varying  it,  unless  we  are  satisfied  that  in  so 
doing  we  should  be  making  a  true  entry  ?     Here,  there 
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DO  evidence  before  us,  that,  by  altering  the  date  of       1856. 
cliis  entry,  we  should  make  the  entry  true.     There  is  no      iTparte 
evidence  before  us  that  "The  Low  Backed  Car"  was     Davidson. 
published  in  America  before  the  7th  of  December,  1846. 
On  the  contrary,  Mr.  Lover's  affidavit  states  positively 
eliat  it  was  not     It  is  enough,  however,  if  the  matter  is 
l«ft  in  doubt 

WnxES,  J.     I  am  of  the  same  opinion.     The  legisla- 

Cure,  by  the  11th  section  of  the  Copyright  Act,  5  &  6 

"Vict  c.  45,  intended  to  give  the  proprietor  of  copyright 

«^  right  to  register  it  at  Stationers  Hall,  and  to  use  that 

^Btry  as  prima  facie  evidence  of  proprietorship.      For 

^lie  purpose  of  preventing  any  abuse  of  the  right   so 

iven,  they  proceed  in  s.  14  to  give  power  to  any  person 

rbo  might  be  aggrieved  by  such  entry,  to  apply  to  the 

c^ourt  or  a  judge  to  expunge  or  to  vary  it     To  induce 

^le  court  to  exercise  its  jurisdiction  under  s.  14,  it  must 

l>e  satisfied  that  there  is  something  unfair  in  the  entry, 

by  reason  of  misconduct  on  the  part  of  the  person  who 

viiade  it,  or  of  some  right  of  the  applicant  which  has 

l>een  injuriously  affected  thereby.     In  the  present  case, 

Yio  such  unfairness  is  suggested:  it  is  not  denied  that 

Ix>ver   was   the  author    at    least  of  the  words   of  the 

song  in  question.     It  is  only  suggested  that   he  is  not 

the  proprietor  of  the  copyright,  because,  contrary  to  his 

manifest  wish  and  intention,  the  thing  was  published 

in  America  three  days  before  it  was  published  in  this 

country.     It  has  not  been  made  out  to  my  satisfaction, 

upon  the  affidavits  which  are  before  us,  that  there  was  a 

prior   publication  in  New  York:  and,  unless  that  was 

made  out  clearly^  I  should  not  feel  disposed  to  deprive 

the  party  who  is  the  undoubted  author,  of  the  advantage 

which  the  entry  gives  him.     Then,  has  any  right  of  the 

applicant  been  interfered  with  or  injuriously  affected  ? 

I  do  not  see  that  it  has.     This  is  not  the  case  of  a  con- 
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Ex  parte 
Davidson. 
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tested  title:  the  applicant  does  not  suppose  himself  to 
have  been  the  original  author  of  the  composition  in 
question:  he  claims  to  publish  a  thing  to  which  he  has 
no  right  whatever,  merely  because  the  person  who  is  the 
author,  and  who  therefore  ought  to  have  the  sole  right  of 
publishing  it  here,  has  happened  (it  may  be)  to  publish 
it  in  America  a  little  too  early,  or  has  made  an  uninten- 
tional mistake  in  the  date  on  the  title-page,  or  has 
incorrectly  described  his  place  of  abode  in  the  entry  in 
the  book  at  Stationers  Hall.  I  do  not  think  it  is  a  case 
in  which  we  ought  to  interfere. 


Rule  discharged,  with  costs. 


j4pril  17. 

See  the  mar- 
ginal note  to 
Aiherqfl  v. 
FotdAes,  ante, 
p.  261. 


RuMLET  v.  Irwin. 

JLN  this  case  the  plaintiff  sought  to  recover  375/.  in 
an  action  for  goods  sold  and  delivered,  in  which  there 
was  a  plea  of  set-off.  By  an  order  of  nisi  prius,  the 
cause  was  referred,  with  the  same  power  to  the  arbi- 
trator to  certify  as  a  judge  would  have  had.  The  arbi- 
trator, having  heard  the  case,  found  a  balance  due  to 
the  plaintiff  of  1/.  5^.,  for  which  sum  he  gave  his  award. 
Under  these  circumstances,  the  plaintiff,  finding  that  he 
was  deprived  of  costs  by  the  13  &  14  Vict  c.  61,  s.  11, 
both  parties  being  resident  within  the  jurisdiction  of  a 
county-court,  applied  to  Willes,  J.,  at  Chambers,  for, 
and  obtained,  an  order  under  the  15  &  16  Vict.  c.  54, 
s.  4.  (a) 


Knowles  now  moved  for  a  rule  to  shew  cause  why  that 


(a)  Which  sec  ante,  p.  261. 


EASTER   TERM,    |9  VICTORIA.  313 

order  should  not  be  rescinded.     He  submitted,  on  the  1856. 

aathori^  of  Ashcroft  v.  Faulkes,  antfe,  p.  261,  that  the  j^^^^^^ 

plAintiflTs  right  to  costs  depended   upon  the   amount  «• 

^^c^wered,    by    whatever   means   his    claim    might    be  ^'''''''' 
uced. 


^TERviSy  C.  J.  That  is  not  the  effect  of  the  decision 
in  Aihcrofi  v.  Faulkes.  The  plaintiff  is  not  bound  to 
:e  the  set-off  for  granted.  The  master,  when  the 
ties  come  before  him,  is  guided  by  the  amount  of 
th^  verdict.  If  that  is  less  than  20/1,  and  there  is  no 
certificate,  the  plaintiff  has  no  costs.  But  still  it  is  dis- 
cretionary with  the  court  or  a  judge  to  make  an  order 
tinder  the  15  &  16  Vict  c.  54,  s.  4,  where  the  sum 
sought  to  be  recovered  originally  exceeded  50/.,  and  has 
**cea  reduced  by  a  set-off  below  20i 

-Khowles  then  asked  for  time  to  apply  to  the  arbitrator 
*o  certify  under  the  43  Eliz.  c.  6,  to  deprive  the  plaintiff 
^^f*  costs. 

JsRVis,  C.  J.  The  defendant  should  have  asked  for 
>^  at  the  time. 

Rule  refused. 
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1856. 


LiTT  V,  Martindale. 

JprU  18.        _ 

A.  employed      -I  HIS  was  an   action  for  money  had  and  received. 

Eiie'r^tt'o"  The  only  plea  was,  never  indebted. 

purchase  a  The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 

security  for         ,  , 

bim,  for  which  in  London  after  the  last  term.  The  facts  which  appeared 
miuedliim  7'  ^^  evidence  were  as  follows: — The  plaintiff,  who  resided 
i®"nn.°L*^*^*^**  ^^  London,  employed  one  Gladdow,  a  broker  at  Liver- 

for2010/.  on  '        r    j  » 

a  bank  there,  pool,  to  purchase  for  him  a  Hartlepool  bond  for  2000£, 

or  order,    c,  to  be  ready  for  transfer  on  a  given  day.     About  a  week 

de^Lungs^^^h  ^^^^^^  ^^t  day,  the  plaintiff  forwarded  to  Gladdow  a 

B..  in  the  letter  of  credit  from  a  bank  in  London  on  a  Liverpool 

course  of  which  ^  * 

the  latter  had  bank,  to  Credit  Gladdow  or  order  with  the  sum  of  2010il, 
ed  to  him  in  *  being  the  price  of  the  bond,  and  Gladdow's  commission. 
^rotetiTof '  '^^^  defendant,  a  merchant  at  Liverpool,  had  had  deal- 
borrowing  the    ings  with  Gladdow,  upon  the  result  of  which  Gladdow 

money  for  a  few  .     i   ,       i  ^^       »       %  t»  -^^a^i       tt      • 

days,andknow-  became  mdebted  to  bim  m  the  sum  of  1940/.  Havmg 
AVmoneyT"  learned  that  Gladdow  was  about  to  receive,  or  had  re- 
induced  B.  to  ceived,  a  large  sum  of  money,  the  defendant  called  upon 
and  then  insist-  him,  and,  representing  himself  to  be  under  a  temporary 
ing  It  in  du-  pressure,  asked  Gladdow  to  lend  him  2000/.;  whereupon 
debt^to?^!^—  Gladdow  told  him  he  had  no  money  at  his  command 
Held,  that  A.    but  the  2010/.  the  letter  of  credit  for  which  he  had  just 

might  recover  ... 

the  amount  received.  Being  much  importuned  by  the  plainUff, 
action  for"  *°  Gladdow  indorsed  over  the  letter  of  credit  to  him ;  and 
J^°"f/ d***  *"*^  they  went  together  to  the  banking-house,  Gladdow 
getting  the  letter  of  credit  cashed,  and  handing  the 
proceeds  to  the  defendant,  who  returned  him  10/.,  re- 
taining the  2000/.  A  few  days  afterwards,  Gladdow 
called  upon  the  defendant  to  return  him  the  2000/L, 
instead  of  which  the  defendant  handed  him  a  receipt  for 
1 940/.,  and  60/.  in  cash.     These  facts  becoming  known 


Mabtindalb. 
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to    the  plaintiff^  be  brought  this  action  for  money  had        1656. 
axici  received  '      ^^ 

On  the  part  of  the  defendant  it  was  submitted^  that,  tj^^„„^, 
^^cicSer  the  circumstances,  money  had  and  received  would 
liot  lie. 

The  Lord  Chief  Justice  overruled  the  objection,  and 
<iirccted  the  jury  to  find  for  the  plaintiff  for  the  sum 
med;  reserving  leave  to  the  defendant  to  move  to 
a  nonsuit,  if  the  court  should  be  of  opinion  that 
e  plaintiff  was  not  entitled  to  recover. 

^tigh  Hill  (with  whom  was  Quain)  now  moved  ac« 
rxlingly.  Under  the  circumstances  disclosed  by  the 
^'V'i.dence  in  this  case,  money  had  and  received  will  not 
li^.  This  is  a  species  of  action  which  is  founded  on 
l>rf^'wity  of  contract  [Cresnoell,  J.  Is  that  so?  Suppose 
^l^ci  defendant  has  received  the  plaintiff's  money  without 
^^**'ving  any  right  to  keep  it?]  Is  there  any  adoption  of 
^*^^  agency  of  the  party  handing  over  the  money  ? 
L  ^^TetiweUy  J.  The  plaintiff  has  money  in  the  hands  of 
^  l^anker:  the  defendant  goes  to  the  agent,  and  says, 
t  me  have  Litt's  money,  and  I  will  return  it  in 
.**  May  he  not  be  responsible  for  not  returning 
^^  ?]  That  would  be  a  contract  of  loan  :  the  principal 
'^'^ould  be  adopting  the  act  of  the  party  lending  the 
iTKwey.  [CrawdeTy  J.  It  cannot  be  said  that  Gladdow 
'^"as  the  plaintiff's  agent  to  lend  this  money.]  J.,  an 
attorney,  who  was  accustomed  to  receive  dues  for  the 
plaintiff^  his  client,  went  from  home,  leaving  B.,  his 
^wk,  at  the  oflSce,  who,  in  his  master*8  absence,  received 
''^onijy  qh  account  of  the  above  dues  (which  he  was 
^^thorized  to  do),  and  gave  a  receipt  signed  "B.,  for 
^^'^  J."  B.  afterwards  refused  to  pay  the  money  over 
^  Uie  plaintiff^  who  thereupon  brought  an  action  for 
''^^Mey  had  and  received  against  B. :  but  the  court  held 
*^^t  the  action  would  not  lie ;  for,  that  B.  received  the 
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1656. 


LlTT 


V. 


Martindale. 


money  as  the  agent  or  the  servant  of  J.,  and  must  have 
paid  it  over  to  him  if  be  had  returned  ;  and  there  being 
no  privity  of  contract  between  6.  and  the  plaintiff,  the 
privity  of  contract  being  between  B.  and  J.,  and  between 
J.  and  the  plaintiff:  Stephens  v.  Badcock^  3  B.  &  Ad. 
354.  The  court  distinguished  that  case  from  a  case 
of  Stead  v.  Thornton,  there  cited  (p.  357,  n.),  where  a 
party  was  holden  to  have  received  money  belonging  to  a 
bankrupt's  estate,  on  behalf  of  the  general  body  of  cre- 
ditors, and  not  for  an  assignee  who  had  become  lunatic ; 
for,  there,  the  defendant  could  not  have  any  authority  to 
receive  it  for  the  lunatic  assignee.  The  cases  of  8im$  v. 
Brittainy  4  B.  &  Ad.  375,  and  Sims  v.  Bond,  5  B.  &  Ad. 
389,  proceeded  upon  the  same  principle, — impugning 
Lord  Mansfield's  wild  doctrine,  that  the  action  for 
money  had  and  received  is  a  bill  in  equity,  (a)  In  Baron 
V.  Husband,  4  B.  &  Ad.  611,  the  solicitor  to  the  assig- 
nees of  a  bankrupt  received  from  them  a  sum  of  money, 
to  be  applied  in  payment  of  the  costs  of  the  pctitioning- 


(a)  See  Moses  v.  Macferlan^ 
2  Burr.  1005, 1012,  where  Lord 
Mansfield  says, — **  This  kind 
of  equitable  action,  to  recover 
back  money  which  ought  not 
in  justice  to  be  kept,  is  very 
beneficial,  and  therefore  much 
encouraged.  It  lies  only  for 
money  which  ex  aequo  et  bono 
the  defendant  ought  to  refund : 
it  does  not  lie  for  money  paid 
by  the  plaintiff,  which  is  claim- 
ed of  him  as  payable  in  point  of 
honor  and  honesty,  although  it 
could  not  have  been  recovered 
from  him  by  any  course  of  law ; 
as  in  payment  of  a  debt  barred 
by  the  statute  of  limitations,  or 
contracted  during  infancy,  or  to 
the  extent  of  principal  and  legal 
interest  upon  an  usurious  con- 


tract, or  for  money  fairly  lost  at 
play;  because,  in  all  these  cases, 
the  defendant  may  retain  it  with 
a  safe  conscience,  though  by  po- 
sitive law  he  was  barred  from 
recovering.  But  it  lies  for  mo- 
ney paid  by  mistake,  or  upon  a 
consideration  which  happens  to 
fail,  or  for  money  got  through 
imposition  (expressed  or  impli- 
ed),  or  extortion,  or  oppression, 
or  an  undue  advantage  taken 
of  the  plaintiflTs  situation,  con- 
trary to  laws  made  for  the  pro- 
tection of  persons  under  those 
circumstances.  In  one  word, 
the  gist  of  this  kind  of  -action 
is,  that  the  defendant,  upon  the 
circumstances  of  the  case,  isobU^ 
ged  hy  the  ties  of  natural  justice 
and  equity  to  refund  the  money, ^ 
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credited  op  to  the  time  of  the  choice  of  assignees.     The        1856. 

solicitor  offered  to  pay  the  money,  on  condition  that  the         J^ 

ban  shoald  undereo  a  subsequent  taxation,  but  to  that   ^,     *• 

toe  petttioning-creditor  would  not  assent:   and  it  was 

held,  that  the  latter  could  not  maintain  money  had  and 

received  thereupon  against  the  solicitor,  though,  afler 

the  above  offer  and  refusal,   he    had   authorized  the 

solicitor  to  pay  over  part  of  the  money  in  discharge  of 

commissioners'  fees.    Parke,  J.,  in   the  course  of  the 

ttrgainent,  said :   *'  I  doubt  whether  money  had  and 

received  be  maintainable  here,  because  there  is  no  privity 

between  the  plaintiff  and  defendant.     The  proof  is,  that   ' 

the  defendant  offered  to  pay  the  plaintiff  the  amount  of 

^  cheque,  on  a  condition  which  the  latter  refused  to 

comply  with.   It  does  not  appear  that  there  was  any  pre- 

^i^Mis  agreement  between  them,  that  the  defendant  should 

''^^ive  the  money  from  the  assignees  for  the  plaintiff's 

^'^    If  I  give  a  sum  of  money  to  my  servant  to  pay  a 

^^esman,  the  latter  cannot  maintain  an   action  for 

''^^Hiey  had  and  received  against  the  servant."    And,  in 

Siviog  judgment.  Lord  Denman  said :   '^  The  defendant 

'^^^ived  the  money  as  the  agent  of  the  assignees,  and 

'^^t  of  the  plaintiff:  he  held  it  subject  to  their  control 

^*^<1  directions,  and  would  continue  to  be  accountable 

^  them  until  he  entered  into  some  binding  engagement 

^ttli  the  plaintiff  to  hold  it  for  his  use.     As  soon  as  that 

^^^Sagement  was  entered  into,  and  not  until  then,  he 

^ould  hold  the  money  for  the  plaintiff's  use.     This  is 

*^^  doctrine  laid  down  in  WHUams  v.  Everett^  14  East, 

^*2,  Wharton  v.  Walker,  4  B.  &  C.  163,  6  D.  &  R.  288, 

^=W  V.  Brrcher,  3  Meriv.  652,  Wedlahe  v.  Hurley y  1  Cr. 

^  J.  83,  and  has  been  acted  upon  in  many  other  cases." 

^^rp,  any  sum  of  2000iL  would  have  satisfied  Gladdow's 

^^^tract  with  the  plaintiff;  it  was  not  necessary  that  the 

^^^6c  money  should  be  applied  in  the  purchase  of  the 

^H>nd.    Gladdow  has  (it  may  be  improperly)  lent  the 

irou  xvnL — c.  b.      *       y         . 
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1856.       defendant   2000i     For    this    loan,    the   defendant    is 
J^j  responsible  to  Gladdow,  and  to  no  one  else.     To  entitle 

V.  the  plaintiff  to  maintain  this  action,  there  must  be  some 

privity  of  contract  between  him  and  the  defendant:  (a) 
the  mere  fact  that  the  money  belonged  to  the  plaintiff 
is  not  sufficient,  if  the  defendant  is  accountable  for  it  to 
another:  Bluck  v.  Siddatoay,  15  Law  Joum.  Q.  B.  359; 
Cobb  V.  Becke,  6  Q.  B.  930.  [Jervis,  C.  J.  If  it  had 
been  put  to  them,  the  jury  would  unquestionably  have 
found  that  Martindale,  when  he  obtained  the  20002. 
from  Gladdow,  never  intended  to  repay  it.  It  was  quite 
evident  that  he  meant  to  pay  his  own  debt  with  it] 
No  doubt  he  did. 

Jeryis,  C.  J.  I  think  there  should  be  no  rule  in  this 
case.  In  truth  this  never  was  a  loan  from  Gladdow  to 
the  defendant  It  was  a  false  pretence.  The  defendant 
watched  the  bank,  and  got  information  from  a  clerk,  and 
then  induced  Gladdow  to  part  with  the  plaintiff's  money 
under  the  semblance  of  a  loan,  meaning  all  the  while  to 
set  it  off  against  his  own  debt  I  think  the  action  may 
well  lie:  it  would  be  a  monstrous  thing  if  there  were 
any  technical  difficulty  in  the  way  of  the  plaintiff*s 
recovering  the  money  back. 

Crowdbb,  J.  I  am  of  the  same  opinion.  It  was  a 
gross  fraud  from  the  banning. 


The  rest  of  the  court  concurring, 


Rule  refused. 


(a)  See  Brooin*8  Commentaries  on  the  Common  Law,  326,  327. 
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T. 


Wilkinson  v.  Grant. 

Afay  5. 


His  was  an  action  for  work  and  labor  as  an  attorney.  The  proposed 
«nd  for  money  paid.     Plea,  never  indebted  Zl^tl  no 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  in  claim  for  his 

Xf*  jji  cbirges  aff sinst 

'I'liadlesex  in  this  term,  it  appeared  that  the  claim  arose  the  proposed 
ont  of  a  proposed  mortgage  transaction,  the  defendant  ™h^^^^' 
heing  the  proposed  mortgagor,  and  the  plaintiflT  the  "^^^'^J^^^ 
^iicitor  for  the  proposed  mortfiniree.    It  was  admitted  goes  off  throngfa 

fl.«*      L  .     .  ^7       y        J  /.     1       /.    1.     the  default  of 

"Uit   the  negotiation   went  off  by  the  default  of  the  the  latter:  he 
defendant     The  defence  was,  not  that  the  defendant  S^Ji^'k  who 
^"^88  not  the  party  ultimately  liable,  but  that,  if  liable  at  ro**\"»  Wm, 
^1  for  the  costs  of  the  abortive  negotiation,  he  was  liable  his  remedy 
^  the  intended  mortgagee,  and  not  to  the  solicitor.  pSty'who^ 

Witnesses  were   called  on   both  sides  to  prove   the  ^^^.^® 
•^sage.     Those  called  on  the  part  of  the  plaintiff  said  ?«»»•• 
^t  the  invariable  practice  was,  for  the  mortgagor's 
•^Kcitor  to  pay  the  mortgagee's  solicitor's  chaiges,  where 
^^    transaction  goes  off  through   the  default  of  the 
Mortgagor.     The  defendant's  witnesses  stated  that  they 
®^*i8idered    the    proposed    mortgagee   was    the    party 
P'^Qiarily  liable  in  such  a  case ;  but  they  admitted  that 
^^y  never  knew  an  instance  in  which  the  proposed 
'^^ortgggee  had  been  called  upon  to  pay.  ^ 

l^fae  learned  judge  told  the  jury,  that,  whero  a  mort- 
S^Se  transaction  was  completed,  the  usual  course  was 
^^t  the  chaiges  of  the  mortgagee's  solicitor  were  paid 
^^^  of  the  money  advanced :  but  he  did  not  state  (nor 
^^B  he  asked  to  do  so)  what  happened  where  the  trans- 
^^^ion  went  off,  as  it  had  done  in  this  case. 
^  verdict  having  been  found  for  the  plaintiff, 

-^/eedham  now  moved  for  a  new  trial,  on  the  grounds 
^^    misdirection,  and  that  the  verdict  was  against  evi* 
-^  Y  2 


r. 

Ghant. 
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1856.  (lence.(a)  He  submitted  that  the  plaintiiTs  witnesses 
Wii  KIN80N  sufficiently  established  an  invariable  usage  that  the 
mortgagee's  solicitor's  costs  should  be  paid  by  the  roort- 
gagor,  on  the  negotiation  going  off  through  the  defaiiU 
of  the  latter ;  and  that,  independently  of  usage,  there 
was  evidence  of  an  express  contract  to  that  effect.  The 
alleged  misdirection  consisted  in  the  learned  judge's  not 
distinctly  laying  down  the  law  to  the  jury  on  the  subject 
of  the  mortgagee's  costs,  and  also  in  his  leaving  to  the 
jury  the  effect  of  certain  correspondence  between  the 
parties,  the  construction  of  which  it  was  said  was  for  the 
judge.  l^Cresswellj  J.  Was  there  an  express  contract 
in  writing?  or  was  a  contract  to  be  implied  from  a  series 
of  letters?]  The  contract  was  to  be  gathered  from  the 
correspondence.  [^CresiwelU  J-  Then  it  was  properly 
left  to  the  jury.] 

Jervis,  C.  J.  I  am  of  opinion  that  there  should  be 
no  rule  in  this  case.  Ordinarily  the  contract  is,  that 
the  party  who  employs  the  solicitor  shall  pay  his  charges. 
In  the  case  of  a  mortgage,  where  the  negotiation  goes 
on,  and  the  money  is  advanced,  the  charges  of  the 
mortgagee's  solicitor  are  deducted  out  of  the  advance. 
If  the  mortgagor  were  insolvent,  it  could  hakxlly  be  con* 
tended  that  the  mortgagee  would  not  be  liable  to  his 
own  solioitor.  The  proper  remedy  of  the  plaintiff  in 
this  case  was  against  his  own  client,  who  might  have 
recovered  over  against  the  now  defendant  I  see  no 
misdirection;  and,  as  my  Brother  Williams  has  not 
expressed  himself  dissatisfied  with  the  verdict,  there  is 
no  ground  for  disturbing  it. 

Cress  WELL,  J.  I  also  think  the  case  was  properly 
presented  to  the  jury,  and  properly  decided  by  them. 

(a)  There  was  a  considerable  conflict  of  eridence'as  to  whether 
or  not  the  defendant  had  agreed  to  pay  the'plaintiff*B  charges. 
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Crowi>bb,  J.  The  only  implied  contract  here  as  to 
inortgagee'a  expenses  would  be  between  the  mortgagor 
and  the  mortgagee :  there  is  none  as  between  the  mort- 
gagor md  the  mortgagee's  solicitor,  (a)  The  intention 
of  the  parties,  as  evidenced  by  the  correspondence,  was, 
to  look  to  a  completed  transaction.  So,  with  regard  to 
the  evidence  of  usage,  it  all  related  to  transactions  which 
xesulted  in  the  advance  of  the  money.  I  think  there 
should  be  no  rule. 


1856. 


Wilkinson 

V 

Gbant. 


WiLLBS,  J.    I  am  of  the  same  opinion.     The  case  of 
Grissett  v.  Bobinsan,  3  N.  C.  10,  3  Scott,  329,  is  almost 


(a)  See  Prait  r.  Vizard, 
5  B.  &  Ad.  SOS,  2  N.  &  M.  455. 
There,  A.,  wishing  to  borrow 
monej  on  a  mortgage  of  land, 
delirered  the  title-deeds  to  B., 
the  intended  mortgagee,  for 
examination,  and  said  that  he 
would  pay  all  expenses.  B. 
handed  the  deeds  to  his  own 
attorneys  to  be  investigated. 
The  n^iotiation  went  off,  and 
the  attorneys  being  requested 
by  A.  to  return  his  deeds,  re- 
fused to  do  so  till  he  paid  their 
bill  of  costs.  On  assumpsit 
brought  by  A.  against  the  at- 
torneys, to  recover  back  the 
money  so  paid, — it  was  held, 
that  the  defendants  could  not 
be  considered  as  having  acted 
for  both  parties  in  the  negoti- 
ation, and  therefore  had  not  a 
lien  against  A.  as  his  attorneys ; 
that,  supposing  A.  liable  to  B. 
for  the  costs  incurred,  B.  could 
not  communicate  to  his  own 
attorneys  a  lien  upon  A.*s  deeds, 
by  handing  them  to  the  attor- 
neys for  investigation ;  that  the 


undertaking  of  A.  to  B.,  if  it 
amounted  to  a  promise  to  pay 
these  costs,  did  not  entitle  B.*b 
attorneys  to  detain  the  deeds, 
as  it  established  no  privity  be- 
tween them  and  A.;  and  that 
A.  might  have  brought  trover 
for  the  deeds,  and  was  entitled 
to  recover  in  that  action.  Lord 
Denman  says:  "Whether  or 
not  the  defendants  in  this  case 
had  a  lien  on  the  title-deeds 
depends  upon  the  question  whe* 
ther  or  not  the  plaintiff  em- 
ployed the  defendants  to  do  his 
work  in  respect  of  those  deeds. 
Now,  the  evidence  shews  that 
he  did  not.  Hieir  employment 
was  for  the  intended  mortgagee, 
and  rather  against  than  for  the 
mortgagor.  And,  though  there 
was  a  letter  in  which  the  mort- 
gagor expressed  himself  willing 
to  pay  the  expenses,  that  was 
addressed  to  the  adverse  party, 
and  does  not  establish  any  pri- 
vity between  the  mortgagor 
and  the  attorneys  of  the  mort- 
gagee." 
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1856.       in  point.     There,  pending  a  negotiation  between  the 
Wilkinson    ^^^^dant  and  one  P.  for  a  lease  of  certain  premises 
^'  belonging  to  the  latter,  P.  died:  a  suit  in  Chancery 

was  instituted  for  the  purpose  of  carrying  his  will  into 
effect:  the  agreement  between  the  defendant  and  P.  not 
being  in  writing,  and  therefore  not  capable  of  being 
enforced  in  equity,  the  plaintifis,  the  executors  of  P., 
consented  to  grant  the  defendant  the  lease  upon  the 
terms  originally  agreed  on  by  their  testator.  The  lease 
was  accordingly  prepared  by  their  solicitor,  and  executed, 
but  was  retained  by  him,  a  part  of  the  purchase-money 
remaining  unpaid.  The  defendants  afterwards  paid  the 
balance  of  the  purchase-money,  and  demanded  the  lease, 
but  refused  to  pay  the  expenses  of  preparing  it  The 
plaintifis  having  paid  the  expenses  out  of  a  fund  in 
Chancery  belonging  to  them  as  executors, — it  was  held, 
that,  on  proof  of  the  usual  course  of  business  in  such 
cases  being  for  the  lessor's  solicitor  to  prepare  the  lease, 
and  for  the  lessee  to  pay  the  expenses,  the  plaintiflB 
were  entitled  to  recover  the  amount  as  money  paid  to 
the  defendant's  use;  "for,*'  says  Tindal,  C.  J.,  "the 
payment  was  made  in  respect  of  a  lease  for  which  the 
defendant  was  ultimately  bound  to  pay,  and  for  which 
the  plaintifis  were  compellable  to  pay  in  the  first 
instance,  by  virtue  of  the  privity  between  them  and 
Taylor."  ^I  think  the  case  was  properly  left  to  the  jury, 
and  that  there  is  no  ground  for  quarrelling  with  their 
verdict. 

Rule  refused. 
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Humphreys  v.  Franks.  ,,    ^ 

TMay  8. 
HIS  was  an  action  of  ejectment  which  was  tried  A.  held  pre- 
before  WilliamSy  J.,  at  the  second  sitting  at  Westminster  temmt^for  a*  ** 
m  this  term,  and  in  which  a  verdict  was  found  for  the  I^*^»  ^^  *®  °" 

,  .    ,  \  from  year  to 

p'aiotiff,  subject  to  leave  to  move  to  enter  a  nonsuit,  if  year  so  lonj;  as 
^  coart  should  think  there  was  no  evidence  to  go  to  the  tenancy 
Ae  jury  of  the  determination  of  the  tenancy  by  a  '^",^f  "* 

'^lar  notice  to  quit.  After  the  death 

Tk  •         •  .•  •    •      11     I    1  J   .  of  A.(C.bcing 

•i lie  premises  m  question  originaJly  belonged  to  one  also  dead). 
'» •  A.  Forbes.  He  let  them  in  December,  1 844,  to  William  \^'  i^^nt 
Pranks  (the  husband  of  the  defendant)  for  one  vear,  yHhtheland- 

^  /  •        »   lord,  continued 

*na  so  on  from  year  to  year  so  long  as  one  Harriet  to  occupy  the 
'orbes  (his  mother)  should  live— possession  to  be  given  same  rent, 
«P  within  three  months  aRer  her  deatL     This  tenancy  ^a '^^i^JJ 
^mmenced  at  Christmas.     The  tenant  William  Franks  commencement 
^'ca  in  June,  1847.     Harriet  Forbes  died  in  September,  ancy— Held, 
^®52.     After  the  death  of  her  husband,  Mrs.  Franks  cvWcnoB*^" 
(the  defendant)  entered  into  an  arrangement  with  T.  A.  «°°"6j  to  war- 

Ij.  '  ^  ^  ^  ®  ^         rant  the  jury  m 

'orbcs,  to  continue  in  the  occupation  of  the  premises  assuming  that 
^poo  the  same  terms  as  her  husband  had  held  them.  tenancy  was  a 

T.  A.  Forbes  died,  and  by  his  will  bequeathed  the  ^^rorihi""" 
P'^niises  to  one  Roberts,  who  sold  them  to  the  plaintiff.  «rigin*|  {«»»- 

A «.    Ik   .  1  ancy  of  A ,  and 

-^^  Af  idsummer,  1855,  the  plaintiff  gave  the  defendant  a  therefore  pro- 
**^  months*  notice  to  quit,  to  expire  at  the  end  of  the  J^ned  by  a 
^^irrent  year  of  the  tenancy,  treating  it  as  a  Christmas  "IJf'^^christ: 
*iol<Ji|jg.    and  the  question  was,  whether  that  was  a  mas. 
8"^*^H3  notice,  or  whether  it  should  have  been  a  notice  to 
®*pire  at  the  quarter-day  preceding  or  succeeding  the 
^^^th  of  William  Franks. 


kwrce  now  moved  for  a  rule  nisi  accordingly. 


Jervis,  C.  J.     The  plaintiff  Humphreys  takes  the 
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1856.       interest  which  T.  A.  Forbes  had  in  the  premises,  with 
Humphreys    ^®  tenancy  of  the  defendant  as  tenant  fix)m  year  to 
V.  year  upon  the  same  terms  as  her  husband  had   held 

them.  Upon  the  whole,  I  think  there  was  evidence  to 
go  to  the  jury  of  a  tenancy  from  Christmas  to  Christmas, 
and  that  the  notice  was  sufficient;  and  consequently 
there  will  be  no  rule. 

Crbsswell,  J.  I  think  there  was  abundant  evidence 
to  justify  the  learned  judge  in  assuming  that  the  defen- 
dant held  the  premises  upoq  the  same  terms  on  which 
her  husband  had  held,  viz«  from  Christmas  to  Christmas. 
I  think  it  is  impossible  to  say  that  there  was  no  evidence 
for  the  jury. 

Crowdeb,  J.  The  inteption  of  the  parties  is  manifest, 
viz.  that,  notwithstanding  the  death  of  the  husband,  the 
tenancy  should  go  on  without  interruption.  It  is  enough 
to  say  that  there  was  some  evidence  to  warrant  the  jury 
in  coming  to  that  conclusion. 

WiLLES,  J.  The  original  tenancy  of  the  defendant's 
husband  was  a  Christmas  holding.  The  case  is  not  very 
dissimilar  to  that  of  Buckwarth  v.  Simpson,  1  C*  JVL  & 
R.  834.  There,  A.  demised  to  B.  certain  lands  and 
premises  for  one  year  certain,  and  then  from  year  to 
year  so  long  as  the  parties  should  think  proper,  with 
power  to  determine  the  tenancy  on  giving  a  certain 
notice  to  quit;  and  the  lease  contained  various  terms 
and  conditions  as  to  the  management  of  the  lands  and 
repairing  the  buildings.  The  lessee  died,  and  his  execu- 
tors entered  into  the  occupation  of  the  premises,  and 
continued  to  occupy,  and  paid  rent:  and  it  was  held, 
that  they  were  chargeable  in  their  personal  character 
upon  the  terms  contained  in  the  original  demise, — their 
continuing  to  occupy,  and  the  landlord's  abstaining  from 
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giving  notice  to  quit,  raising  an  implied  promise  on  their        1856. 
put  to  abide  by  the  terms  of  the  original  contract     So,    homphrey* 
beie»  I  think  there  was  evidence  that  under  the  contract      „  <'• 

,  Franks. 

between  the  defendant,  after  the  death  of  her  husband, 

>od  the  landlord,  she  was  to  be  substituted  for  him  as 

tenant.    She  was  allowed  to  condnue  to  hold  in  con- 

^deration  of  paying  rent,  nothing  being  said  about 

^  commencement  of  her  tenancy.     It  was,  therefore, 

^oral  th||t  it  should  remain  as  before,  a  Christmas 

''olding.    It  seems  to  me,    not  only  that  there   was 

(vicleDce,  but  such  evidence  that  the  jury  could  not 

I^perly  have  found  that  this  was  any  other  than  a 

Mding  from  Christmas  to  Christmas;  and  therefore  I 

^^^^cur  with  my  Lord  and  my  learned  Brothers  that  no 

nile  ought  to  be  granted. 

Rule  refused. 


BoNSBT  V.  Wordsworth. 

ONVMAN9  in  Hilary  Term  last,  obtained  a  rule  xhe  plaintiff 
^^Une   upon   the   defendant  to  shew   cause    why  the  "^^  Etcher 

^0       r  J  carrying  on  bis 

^^8ter  should  not  be  at  liberty  to   tax  and  allow  the  budnen  within 

wi    •  /»    1  •  •  ^^®  jurisdiction 

t^^^intiff  the  costs  of  this  action.  of  the  county- 

The  rule  was  obtained  upon  the  affidavit  of  the  plain-  ThTdefendant 

^^^,  who  deposed  that  he  was  a  butcher  and  poulterer,  ro«4®*l'',l^!'' 

•^  "  *  ,  ,  ...     w*®  iunsdiction 

^Xid  dwelt  and  resided,  and  carried  on  his  business  in  of  the  county, 
^^^h  Street,  Uxbridge,  in   the   county  of  Middlesex,  ThlTpWntiff 
^^diin  the  district  of  the  county-court  of  Middlesex  J^^ *^t*n^ke 
"Golden  at  Uxbridge ;  that  the  defendant  at  the  time  the  superior  court 
rtion  was  brought  dwelt  and  resided,  and  still  resided,  of  the  items  of 

which  consisted 

^goods  which  had  been  ordered  in  the  A.  district,  but  delivered  in  th^B.  district : — 

field,P---€odlnn]ng  GritMey  v.  Aykroyd  and  Wood  ▼.  Pmy, — that  the  whole  formed  one 

^  cause  of  actioo,*'  and,  as  a  part  of  it  arose  in  the  jurisdiction  within  which  the  defendant 

^^"^sided  (and  within  10  miles),  there  was  no  concurrent  jurisdiction  within  the  9  &  10  Vict 

^^  9^  s.  128,  and  consequently  the  plaintiff  was  not  entitled  to  costs. 
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at  Pond  Farm,  Seer  Green,  near  Chalfont,  in  the  county 
of  Buckingham,  which  is  situate  within  the  district  of 
the  county-court  of  Buckingham  holden  at  High  Wy- 
combe; that  the  action  was  brought  to  recover  102., 
balance  of  a  bill  of  exchange  for  20/.  bearing  date  at 
Uzbridge  on  the  5th  of  June,  1855,  and  aceepted  by 
the  defendant,  payable  at  the  Old  Bank,  Uxbridge,  and 
interest  thereon,  and  also  to  recover  7L  ISs.,  balance  of 
a  bill  for  butcher's  meat  supplied  to  the  defendant  by  the 
plaintiff;  that  the  Old  Bank,  Uxbridge,  is  situate  in  the 
district  of  the  Uxbridge  county-court;  that  aU  the  orders 
far  the  delivery  of  such  meat  were  given^  and  the  meat 
purchased,  weiglted,  and  delivered  at  the  plaintiff's  house 
in  Uxbridge,  to  the  servants  of  the  defendant,  or  persons 
having  his  authority  to  receive  the  same,  with  the  ex- 
ception of  certain  portions  of  the  same,  which  were  pur- 
chased and  ordered  at  the  plaintiffs  shop  at  Uxbridge,  and 
sent  from  his  said  shop  at  Uxbridge  to  his  shop  atChalfont, 
and  there  delivered  to  the  servants  of  the  defendant,  or  persons 
sent  by  him  for  the  same  ;  that  the  action  was  tried  before 
the  sheriff  of  Middlesex  on  the  29th  of  November  last, 
when  a  verdict  was  found  for  the  plaintiff  for  ISL  Is.  \d. ; 
and  that  the  defendant,  at  the  time  this  action  was 
brought,  did  not  dwell  or  carry  on  his  business  at  any 
other  place  than  Pond  Farm  aforesaid. 

He  submitted,  that,  for  a  portion  of  the  cause  of 
action,  the  plaintiff  undoubtedly  might  have  brought 
his  action  in  the  superior  court;  and  that  he  did  not 
lose  that  right  by  joining  with  it  a  cause  of  action  for 
which  a  plaint  might  have  been  entered  in  the  county- 
court  And  he  referred  to  the  9  &  10  Vict,  c  95, 
ss.  128,  129,  and  to  the  cases  of  Butler  v.  Carney, 
2  Exch.  477,  6  D.  &  R.  45,  Dodd  v.  Wigley,  ante. 
Vol.  VII,  p.  106,  Wood  V.  Perry,  3  Exch.  442,  Borthwick, 
App.,  Walton,  Resp.  antd.  Vol  XV,  p.  501,  and  Hema- 
man  v.  Smith,  10  Exch.  659. 
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Carter  shewed  cause,  (a)     In  order  to  entitle  him  to 

succeed  upon  thb  motion^  the  plaintiff  mnst  shew  that 

the  action  was  brought  for  a  cause  for  which  concurrent 

jurisdiction  is  reserved  to  the  superior  courts  by  the 

128th  section  of  the  9  &  10  Vict.  c.  95,  that  is,  that 

''the  cause  of  action  did  not  arise  wholly  or  in  some 

material  point  within  the  jurisdiction  of  the  court  within 

which  the  defendant  dwelt  or  carried  on  his  business  at 

the  time  of  the  action  brought."     [Jervis^  C.  J.     Part  of 

the  cause  of  action  was  within  the  jurisdiction  of  the 

High  Wycombe  court;   but  part  of  the  meat  account 

''M  lecoferable  in  the  Uxbridge  court,  part  having  been 

ordered  and  delivered  out  of  the  jurisdiction  in  which 

^  defendant  resides.]     The  case  of  fFood  v.  Perry, 

^  Exch.  442,  is  precisely  in  point.     It  was  there  held, 

^  where  the  items  in  a  plaintiff's  bill,  under  20L, 

^'^  80  connected  together  as  to  form  one  cause  of  action, 

•^  any  one  item   arises  within   the  jurisdiction  of  a 

^^*^nty-court  within   which    the    defendant  dwells    or 

^^^^es  on  bis  business  at  the  time  of  action  brought, 

^d.the  parties  do  not  dwell  more  than  twenty  miles 

•P^it,  the  cause  of  action   **in  some  material   point" 

**^®e8  within  such  jurisdiction,  and  the  superior  court 

"*^  no  concurrent  jurisdiction  under  s.  128,  and  the  case 

™*8  within  s.  129.     The  facts  of  that  case  were  ex- 

^'^iiiely  analogous  to  the  facts  of  the  case  now  before 

^^  court     The  plaintiff  was  a  tailor,  who  resided  and 

*^**rted  on  his  business  in  Chapel  Street,  Pentonville, 

^^^in  the  jurisdiction  of  the  Clerkenwell  county-court. 


1856. 


(<>)  The  affidavit  of  the  de- 
^dant,  upon  which  cause  was 
*«wn,  stated  "that  the  bill  of 
^^bange  upon  which  the  action 
^^  brought,  waa  accepted  by 
huQ  m^^  delivered  to  the  plain- 
^^K  on  the  day  of  the  date 
^*^««^cf,  at  the  defendant*!  re 


sidence  at  Seer  Green ;  that  he 
resided  there  at  the  time  of  the 
commencement  of  the  action; 
and  that  his  said  residence  at 
Seer  Green  was  not  twenty 
miles  distant  from  the  residence 
of  the  plaintiff  at  Uxbridge.** 
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The  defendant  was  a  hair  dresser  and  perfamer,  residing 
within  the  jurisdiction  of  the  Brompton  coanty-court, 
and  carrying  on  his  business  at  the  Barlington  Arcade, 
within  the  jurisdiction  of  the  Westminster  county- 
court.  The  plaintiff's  demand  was  for  the  amount  jof 
a  biU  containing  various  items  of  clothes  made  for  and 
supplied  to  the  defendant.  As  ta  three  of  the  items  of 
the  plaintiff's  bill,  the  orders  for  them  were  given,  and 
the  goods  delivered,  at  the  defendant's  re^enoe,  within 
the  Brompton  jurisdiction,  and  the  work  done  at  the 
plaintiff's  residence.  As  to  ten  other  items,  the  orders 
were  given,  and  the  goods  delivered,  at  the  'Burlfngtoti 
Arcade,  and  the  work  done  at  the  plaintiff's  yesidenee  • 
and,  in  one  case,  both  the  order  was  given,  and  die  wdfk 
done,  and  the  goods  delivered,  at  the  plaintiff's  lesidence. 
And  the  eourt, — in  conformity  with  the  'previocts  deci- 
sion in  Ex  parte  Aykroyd^  1  £xch.  479  (SL  C.  GrhntHeg 
V.  Aykrayd^  3  D.  &  L.  701),— held  that  the  whole  con- 
stituted one  cause  of  action,  or  **  cau^  of  one  adtion," 
within  the  act.  Borthwicky  App.,  Walton^  Besp.,  *and 
Hemaman  v.  Smithy  proceeded  upon  the  ground  that  the 
''cause  of  action,"  in  the  9  &  10  Vict.  c.  '95, 6.  60,  roi^atis 
''thc'toA^fe  cause  of  action."  Here,  the  acceptance  of 
the  bill  was  a  material  part  of  the  cause  of  action  within 
the  jurisdiction  of  the  High  Wycombe  court :  Raff  v- 
Miller,  19  Law  Journ.  C.  P.  278.  [Jerw,  C.  J.  Mr. 
Honyman  admits  that :  but  he  says  the  bill  of  -exchange 
and  the  meat  bill  are  separate  causes  of  action,  which  is 
contrary  to  the  decision  of  the  court  of  Exchequer  in 
Wood\,  Perry,  There  is  a  note  by  my  Brother  Man- 
ning to  the  case  of  Dodd  v.  Wigley,  ante,  VoL  VII» 
p.  106,  114,  in  which  the  matter  is  very  well  put 
"  When,"  it  is  said  "  goods  are  ordered  of  a  tradesman 
on  the  1st  of  January,  and  distinct  orders  for  other 
goods  are  given  on  the  2nd,  3rd,  4tli,  5th,  &c.,  if, 
from  the  previous  dealings  between  the  parties,  or  from 
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^^neral  ueage,  or  otfaerwise^  it  is  to  be  inferred  that  it 

^vras  cootemplated  b;  the  parties^  that,  in  the  event  of 

^he   d^aiiog  continuiDg,  the  several   itema*  should   be 

EocJllKled  in  weekly,  monthly,  quarterly,  or  yearly  bills, 

^be  reaolt  pf  tuch  an  arrangement,  and  the  legal  posi- 

mioD  of  the  parties,  seems  to  be  this, — upon  the  delivery 

^nd  acceptance  of  the  first  parcel  of  goods,  deliveped  on 

^e  1st  of  January,  an  entire  contract  is  created,  and  a 

complete  cause  of  action  accrues,  the  tradesman  being 

'under  no  engagement  to  sell  other  goods,  or  to  give 

<nredit  beyond  the  price  of  the  articles  then  delivered : 

^^hetiy  on  a  subsequent  day,  other  goods  are  delivered 

mxkd  accepted,  a  new  contract  arises,  not  simply  a  con-< 

Vraot  to  pay  for  the  goods  then  delivered,  but  a  new 

entire  contract  by  which  the  tradesman  waives  his  existr 

ing  right  to  payment  for  the  goods  delivered  on  the  1st 

csf  January,  and  the  purchaser  agrees  to  pay  for  both 

parcels  as  upon  one  entire  sale,  et  sic  toties  quoties.  (a) 

^After  the  successive  waiver  and  extinguishment  of  each 

preceding  contract,   the   only  subsisting   contract  and 

^aase  of  action  ex  contractu  will  be  the  last.     The 

distinction  between  a  cause  of  action  upon  one  entire 

contract,  and  one  cause  of  action  of  contract,  appears 

to  be  too  refined  to  be  readily  appreciable."    That  sup* 

ports  Woodv.  Perry  against  the  decision  of  this  court; 

4aid  I  must  confess  I  am  disposed  to  agree  with  my 

Brother  Manning's  observations,  until  I  hear  something 

more  cogent  the  other  way.]     It  is  enough,  on  s.  128, 

that  any  part  of  the  cause  of  action  arises  within  the 

jurisdiction  within  which  the  defendant  resides.     The 

plaintiff  has  chosen  to  treat  the  whole  as  one  cause  of 

aotion. 
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Honyman,  in  support  of  the  rule.     This  is  clearly  a 

(a)  As  was  suggested  by  Pollock,  C.  fi.,  in  the  case  of  In  re 
Aykroydj  1  £xch.  490. 
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case  of  concurrent  jurisdiction  within  the  I28th  section 
of  the  9  &  10  Vict  c.  95.  That  depends  upon  whether 
or  not  the  cause  of  the  action  arose  in  some  material 
point  within  the  jurisdiction  of  the  High  Wycombe 
court.  Dodd  v.  Wlgley  was  rightly  decided^  and  Wood 
V.  Perry  is  distinguishable.  {Jerviss  C.  J.  The  point 
was  not  decided  in  Dodd  v.  Wigley.']  The  question 
determined  in  Wood  v.  Perry  first  arose  in  Grimbley  ▼• 
Aykroyd^  where  it  was  held  that  ''cause  of  action"  in 
s.  63,  meant  ^^  cause  of  one  action/'  and  was  not  limited 
to  an  action  on  one  separate  contract  With  respect  to 
Seijt  Manning's  note  in  Dodd  v.  Wigley,  it  may  be 
observed  that  the  statute  of  limitations  might  apply  to 
part  of  the  demand,  a  tradesman's  bill  not  being  like  an 
attorney's,  on  which  the  right  of  action  does  not  accrue 
until  the  action  or  suit  is  ended.  [CW«ncvff,  J.,  referred 
to  Rothery  v.  MunmngSf  1  B.  &  Ad.  15.]  K  the  plain- 
tiff here  had  brought  his  action  in  the  superior  court  to 
recover  the  price  of  the  meat  supplied  at  Uxbridge,  and 
had  afterwards  sued  the  defendant  in  the  High  Wycombe 
county-court  for  the  price  of  the  meat  supplied  at  Chal- 
font,  the  latter  could  not  have  set  up  as  a  defence  the 
judgment  recovered  in  the  first  action.  Is  the  plaintiff 
to  lose  his  costs  because  he  has  abstained  fix>m  harrassing 
the  defendant  vnth  two  actions,  but  has  included  the 
whole  in  one?  The  court  will  pause  before  they  put 
such  a  construction  as  that  upon  the  statute.  Assuming 
that  this  court  will  hold  itself  bound  by  the  decision  in 
Wood  V.  Perryy  it  is  submitted  that  that  case  differs 
essentially  from  this.  The  words  of  the  128th  sectioQ 
may  either  mean,  '^  where  part  of  the  cause  of  action 
arose  wholly,"  or  "where  the  whole  of  the  cause  of 
action  arose  partially,"  within  the  jurisdiction  of  the 
inferior  court  The  court  of  Exchequer  in  Wood  ▼. 
Perry  held  them  to  mean  the  former.  Here,  no  part  of 
the  whole  cause  of  action, — according  to  the  decision  of 
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tJiis  court  in  Borthwicky  App.,  Walton,  Reap.  ant6,  VoL 
^V,  p.  501,  followed  by  the  court  of  Exchequer  in 
-Memaman  v.  Smithy  10  Exch.  659, — arose  within  the 
jurisdiction   within  which   the   defendant  resided.      In 
Jorthwick^  App.,  Walton,  Resp.,  the  order  for  the  goods 
^as  given  at  Oxford,  where  the  defendant  resided  and 
<arried  on  his  business,  and  the  delivery  of  them  took 
3)lace  at  Manchester;  and  the  court  held  that  the  order 
was  a  material  part  of  the  cause  of  action,  and  therefore 
that  the  Manchester  county-court  had  no  jurisdiction. 
Maule,  J.,  there  says :  ^'  Upon  the  critical  construction 
of  the  words  of  the  60th  section,  as  well  as  upon  the 
spirit  of  the  enactment,  I  think  it  clearly  means  the 
tohole  cause  of  action.     And  there  is  good  reason  for 
this.     A  defendant  is  liable  to  be  sued   in  the   place 
where  he   resides,  and  where   the  whole   contract  or 
cause  of  action  arises.     That  is  a  thing  which  he  can 
and  is  bound  to  take  notice  of:  and  it  is  convenient. 
The  words  of  the  section  are  plain  and  simple.     When 
the  legislature  meant  to  deal  with  a  part  of  the  cause  of 
action, — as  in  s.  128, — they  knew  how  to  express  them- 
selves.    I  think  we  are  bound  by  the  decisions  of  the 
courts  of  Queen  8  Bench  and  Exchequer,  to  which  we 
have  been  referred :  and  more  especially  by  the  cases  of 
Buckley  v.  Hann,  5  Exch.  43,  and  JRe  Fuller,  2  Ellis  & 
B,  573,  in  which  latter  case  the  court  of  Queen's  Bench 
thought  the  letters  of  administration  an  essential  part 
of  the  cause  of  action.     Every  thing  that  is  requisite 
to  shew  the  action  to  be  maintainable,  is  part  of  the 
cause  of  action.'^     There,   is  nothing  in  the   case  of 
Wood  V.  Perry  that  is  at  all  repugnant  to  the  view  of 
the  statute  which  is  now  presented.     There,  as  to  one 
class  of  items,  the  orders  were  given    and   the   goods 
supplied   within   the  jurisdiction    of    the    Clerkenwell 
county-court.      Here,   all    the    orders   were   given   at 
Uxbridge;   no  portion  of  the  meat  was   ordered  and 
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delivered  within  the  jurisdiction  of  the  High  Wycombe 
county-court.     [Jervia,  C.  J.     What  were  the  circum- 
stances in  Hemaman  v.  Smithy  10  Ezch.  659?]     An 
association   of   which   the    defendant   was  a  member, 
offered  a  reward  for  the  apprehension  and  prosecution 
of  persons  committing  certain  offences,   such   reward 
to  be  paid  on  conviction;    and    the    plaintiff,   within 
a  district  of  the  county-court  of  Gloucestershire,  appre- 
hended an  offender,  who  was  tried  and  convicted  within 
a  district  of  the  county-court  of  Herefordshire :  and  it 
was  held,  that  the  county-court  of  Gloucestershire  had 
no  jurisdiction  to  entertain  a  plaint  for  the  recovery  of 
the  reward, — on  the  ground  that  the  conviction  was  a 
part  of  the  cause  of  action.     [^CresnoeUf  J.     What  is 
the  meaning  of  ^*  some  material  point?*']     Some  material 
ingredient  in  the  evidence :  per  Maule,  J.,  in  Borthr 
wickf  App.,  fFaUon,  Resp.     [CressweUf  J.     The  order, 
then,  is  a  material  point;  the  delivery  is  another.     K 
the  order  is  ^ven  within  one  jurisdiction,  and  the  deli- 
very  takes  place  within  another,  what  is  to  happen?] 
The  plaintiff  is  not  bound  to  sue  in  either.     At  all 
events,  this  is  a  case  for  the  exercise  of  the  powers 
created  by  the  15  &  16  Vict  c  54,  &  4.    The  13th 
section  of  the  13  &  14  Vict  c.  61  provided  for  three 
cases  which  were  to  be  excepted  out  of  the  operation  of 
section  11,  viz.  1.  where  it  should  appear  to  the  judge 
at  the  trial  that  the  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  was  given  to  the  superior 
courts  by  the  9  &  10  Vict  c.  95,  s.  128,-2.  that  the 
cause  of  action  was  one  for  which  a  plaint  could  not 
have  been  entered  in  a  county-count,— 3.  that  the  cause 
was  removed  by  certiorari.     This  court,  in  MacdougaH 
V.  JPaterson,  ante.  Vol.  XI,  p.  755,  held  that  this  did 
not  confer  upon  the  court  a  mere  diseretionf  but  was 
imperative :  and  the  legislature,  adopting  that  view,  in 
the  15  &  16  Vict.  c.  54,  s.  4,  provided  a  further  case  in 


EASTER   TERMy    19   VICTORIA. 


333 


wlft.ich  the   plaintiff  was  to  be  entitled   to  costs,   viz. 
^fc^^re  it  should  be  made  to  appear  to  the  satisfaction  of 
th.^    court,  or  of  a  judge  at  chambers,  that  there  was 
sttfticient  reason  for  bringing  the  action  in  the  superior 
cot:iTt    Is  not  this  a  case  for  costs  under  that  section  ? 
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Jervis,  C.  J.     The  point  last  made  is  not,  I  think, 
one  that  we  can  entertain.     As  to  the  rest,  the  case  is 
one  of  some  nicety,  and  we  will  deliberate  a  little  before 
^^  dispose  of  it. 

Cur.  adv.  vuU. 


Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
^oart  This  was  an  application  made  by  Mr.  Honyman 
^n  the  last  term,  calling  upon  the  defendant  to  shew 
^ause  why  the  plaintiff  should  not  have  costs,  under  the 
128th  section  of  the  county-court  act,  9  &  10  Vict  c.  95. 
Cause  was  shewn  by  Mr.  Carter  in  the  early  part  of 
this  term:  and  we  think  the  rule  must  be  discharged. 
The  action  was  brought  to  recover  the  balance  of  a  bill 
of  exchange,  and  also  the  amount  of  an  account  for 
batcher's  meat  supplied  by  the  plaintiff  to  the  defendant 
The  bill  of  exchange  becomes  immaterial;  and  the 
question  turns  entirely  on  the  effect  to  be  given  to  the 
butcher's  bill  The  plaintiff  resided  and  carried  on  his 
basiness  at  Uxbridge,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Uxbridge  county-court. 
The  defendant  resided  at  Seer  Green,  near  Chalfont,  in 
the  county  of  Buckingham,  and  within  the  jurisdiction 
of  the  High  Wycombe  county-court.  Most  of  the  goods 
were  ordered  and  delivered  at  Uxbridge,  where  the 
plaintiff  resided ;  but  some  of  them,  though  ordered  there, 
were  delivered  to  the  defendant  within  the  jurisdiction 
of  the  High  Wycombe  county-court  It  was  contended 
by  Mr.  Carter,   on  behalf  of  the  defendant,    that  the 
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whole  claim  of  the  plaintiff  constituted  but  one  entire 
cause  of  action^  and  that>  a  material  part  of  that  cause 
of  action,  arising  within  the  jurisdiction  of  the  High 
Wycombe  county-courti  the  action  should  have  been 
brought  there,  and  consequently  the  plaintiff  was  not 
entitled  to  costs.  On  the  other  hand,  it  was  insisted  by 
Mr.  Honyman,  on  behalf  of  the  plaintiff,  that  the  claim 
did  not  constitute  one  entire  cause  of  action,  but  that  a 
part  only  of  a  part  of  the  cause  of  action  arose  within 
the  jurisdiction  of  the  High  Wycombe  county-coujt,  and 
therefore  that  the  provision  in  question  did  not  apply, 
and  the  plaintiff  was  at  liberty  to  bring  his  action  for 
the  whole  in  the  superior  court  In  the  course  of  the 
argument,  reliance  was  placed  on  the  part  of  the  plaintiff 
upon  a  case  of  Dodd  v.  Wigley^  antd.  Vol.  VU,  p.  106, 
where  this  court  seemed  disposed  to  decide,  but  did  not 
actually  decide,  that,  where  some  of  the  goods  were  deli- 
vered, or  a  portion  of  the  work  done,  within  the  jurisdic- 
tion of  the  court  within  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action  brought, 
the  case  is  brought  within  the  second  exception  of  the 
128th  section  of  the  9  &  10  Vict.  c.  95.  But  the  court 
of  Exchequer,  in  Grimbley  v.  Aykroyd^  1  Exch.  479,  3 
D.  &  L.  701,  and  Wood  v.  Perry,  3  Exch.  442,  6  D.  &  L. 
194,  laid  it  down,  that,  where  a  tradesman  has  a  bill 
against  a  party  for  any  amount  in  which  the  items  are 
so  connected  together  that  it  appears  that  the  dealing  is 
not  intended  to  terminate  with  one  contract,  bat  to  be 
continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  continuous  demand,  the 
whole  together  forms  but  one  catise  of  action,  and  cannot 
be  divided ;  or,  in  other  words,  that  **  cause  of  action'' 
in  the  statute,  meant  *^  cause  of  one  action,'^  and  were 
not  to  be  limited  to  an  action  upon  one  separate  con- 
tract: and  they  held,  that,  if  any  one  item  in  such  a  bill 
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arises  within  the  jurisdiction  of  a  county-court,  the  cause 
of  action  '*  in  some  material  point''  arises  within  that 
jurisdiction^  and  the  superior  court  has  not  concurrent 
jurisdiction  under  the  128th  section.     Although  it  is 
andoubtediy  extremely  difficult  to  reconcile  that  view 
with  the  hypotheses  which  were  forcibly  put  by  Mr. 
Honyman  in  the  course  of  his  argument,  we  think  it  a 
convenient  rule,  and  one  which  it  will  be  useful  to  abide 
by,  seeing  that  it  operates  strict  justice,  and  insures 
uniformity  of  decision  on  a  question   of  considerable 
importance.    We  think,  therefore,  we  must  hold  ourselves 
governed  by  the  decisions  of  the  court  of  Exchequer  in 
Grimbley  v.  Aykrcyd^  and  Wood  v.  Perry ^  and  that  this 
^ust  be  considered  as  '^  one  cause  of  action''  arising  upon 
the   butcher's  bilL     Then,  is  it  true,  as  Mr.  Honyman 
^^'fiB^^  tl^  A  material  part  of  the  cause  of  action  here 
^d  not  arise  within  the  jurisdiction  of  the  county-court 
^f  High  Wycombe  within  which  the  defendant  resided, 
out  only  a  part  of  a  part  of  the  cause  of  action  ?  We  think, 
^^t»  though  strictly  and  technically  it  is  true  that  a  part 
^^ly  of  a  part  of  the  cause  of  action,  viz.  the  delivery  of 
^^^tain  joints  of  meat,  took  place  within  the  jurisdiction 
^^  tiie  High  Wycombe  county-court;  yet,  as  the  whole 
^  ^o  be  taken  as  one  cause  of  action,  a  material  part  of 
^^^t  cause  of  action  arose  within  the  jurisdiction  of  the 
'^'Sh  Wycombe  county-court,  and  therefore  that  court 
jurisdiction* 
^or  these  reasons  we  think  the  rule  should  be  dis- 


Rule  discharged. 


1866. 


BONSEY 

9. 
WORDI- 
WORTU. 


^2arter  asked  for  costs. 


BRVI8,  C.  J.     We  have  considered  that  matter ;  and 
think  there  should  be  no  costs.     We  incline  to  think 

•         z  2 


1866. 


BONSEY 
V. 

Words* 

WOHTii. 
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the  plaintifl,  after  the  case  of  Dodd  ▼.  fFifftey,  wliich 
certainly  did  seem  to  be  a  little  in  his  &TOur,  bad  fair 
ground  for  coming  to  the  court. 

Rule  dischaiiged,  without  coats. 


jlpril  19. 

Shares  in  a 
mine  worked 
on  the  cott- 
book  principle 
do  not  con- 
stitute an  **  in* 
terest  in  land,** 
within  the  4tb 
section  of  the 
sutute  of 
frauds,  in  the 
absence  of  evi- 
dence that  the 
shareholders 
take  a  direct 
interest  in  the 
freehold. 

Upon  the 
breach  of  a  con- 
tract for  the 
sale  of  shares, 
the  proper 
measure  of 
damages,  is, 
the  difference 
between  the 
contract  price 
and  the  market 
price  at  the 
rime  of  the 
breach. 


Powell  and  Another  v.  Jessopp. 

X  HIS  was  an  action  for  damages  for  the  non-delivery 
of  certain  shares  in  a  mine  called  Wheal  Guskus,  in  the 
county  of  Cornwall. 

The  first  count  of  the  declaration  stated  that  the 
plaintiflsy  at  the  request  of  the  defendant,  agreed  to 
buy  of  and  accept  from  the  defendant,  and  the  defend- 
ant agreed  to  sell  and  transfer  to  the  plaintifla,  at  or  for 
the  price  of  Is,  per  share,  divers,  to  wit,  1000  shares  in 
a  certain  mine  conducted  on  the  cost-book  principle,  to 
wit,  the  Wheal  Guskus  Mine ;  and  the  plaintiffs  averred 
performance  of  all  conditions  precedent,  and  that  they, 
relying  on  the  said  agreement,  paid  the  defendant  for 
the  said  shares  the  said  agreed  price ;  and,  although  a 
reasonable  time  for  the  sale  and  transfer  of  the  said 
shares  had  elapsed  before  the  suit,  and  although  all 
things  had  been  done  and  happened,  which  ought  to 
have  been  done  and  happened,  on  the  part  of  the 
plaintifis,  to  entitle  the  plaintifis  to  a  sale  and  transfer  of 
the  said  shares  pursuant  to  the  said  agreement,  and 
although  the  plaintiffs  were  ready  and  willing  to  accept 
the  said  shares,  and  to  do  all  other  things  which  it  was 
necessary  for  them  to  be  ready  and  willing  to  do  to 
entitle  them  to  have  the  said  shares  sold  and  transferred 
to  them  pursuant  to  their  said  agreement ;  yet  the  de- 
fendant did  not  nor  would  sell   or   transfer  the   said 
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shares,  or  any  of  them^  to  the  plaintiffs,  whereby  the        1856. 

plaintiiFs  had  not  only  uselessly  made  the  said  payment,       -p^^^^ 

but  liad  been  deprived  of  the  said  shares,  and  of  divers        ,   ^• 

^  ^  ^  ^  Jessoi'p. 

great  gains  and  profits  which  they  might  and  otherwise 

would  have  acquired  in  consequence  of  a  rise  in  the  * 

market  value  and  prices  of  the  said  shares,  but  had  been 

forced  and  obliged  to  pay  a  large  increase  on  the  price 

of   the  said  shares  so  agreed  to  be  sold  as  aforesaid, 

to  vrit^  an  increase  or  difference  of  Is.  9d,  per  share, 

m   pmrchasing  other  shares  in  lieu  of  those  so  agreed 

^o    be  Bold  and  transferred  as  aforesaid,  and  a  further 

s^ni  of,  to  wit,  6L  S^.,  for  the  necessary  expenses  of  and 

^^teading  the  purchase  of  such  other  shares,  and  the 

P**^intiff3  were  otherwise  damnified. 

There  was  also  a  count  for  money  received  by  the 
"^ftndant  for  the  use  of  the  plaintiffs  and  for  money 
^^Und  due  on  accounts  stated  between  them. 

I^Ieas, — first,  that  the  defendant  did  not  agree  as  alleged,  Pleas. 

secondly,  that  the  plaintiffs  did  not  pay  the  defendant 

^or  the  said  shares  the  said  agreed  price,  as  alleged, — 

thirdly,  that  a  reasonable  time  for  the  sale  and  transfer 

of  the  said  shares  had  not  elapsed  before  the  suit,  as 

alleged,— fourthly,  that  the  plaintiffs  were  not  ready  and 

willing  to  accept  the  shares,  as  alleged, — fifthly,  that, 

after  the  making  of  the  said  agreement  in  the  first  count 

mentioned,  and  before  any  breach  thereof,  it  was  agreed 

by  and  between  the  plaintifis  and  the  defendant,  that 

neither  of  them  the  plaintiffs  or  the  defendant  should 

thereafter  perform  the  said  agreement  on  their  or  his 

part,  and  that  the  same  should  be  waived,  abandoned, 

and  rescinded,  and  that  the  plaintiffs  and  the  defendant 

should  be  respectively  discharged  therefrom,  and  they 

then  respectively  discharged  each  other  from  performing 

the  said  agreement  on  their  respective  parts,  and  the  said 

agreement   was   then   accordingly   waived,   abandoned. 
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Powell 
Jessopp. 


Replication. 


and  jvholly  rescinded, — sixthly,  payment  into  court  of 
25L  lOs,  on  the  money  counts. 

The  plaintiffs  joined  issue  on  the  first,  second,  third, 
and  fourth  pleas  respectively,  took  and  joined  issue  on 
the  fifth  plea;  and,  as  to  the  sixth  plea,  replied  that  the 
defendant  was  indebted  to  the  plaintifis  to  a  greater 
amount  than  the  said  sum  of  25L  lOs.  in  respect  of  the 
causes  of  action  in  the  introductory  part  of  the  said  sixth 
plea  mentioned,  and  took  and  joined  issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  tbe  sit- 
tings in  London  after  last  Michaelmas  Term.  The  facts 
were  as  follows: — The  plaintifiis  were  mining  share- 
dealers  in  London :  the  defendant  was  a  member  of  the 
Stock  Exchange.  On  the  18  th  of  April,  1855,  the 
plaintifis  agreed  to  buy  of  the  defendant  1000  Wheal 
Guskus  shares,  at  ]«.  per  share.  On  the  25th  the 
plaintiffs  sent  the  defendant  a  memorandum  of  which 
the  following  is  a  copy : — 

<<  Name  for  500  Guskus. 

'*  George  Fulton  Blanch,  Esq.,  210  Regent  Street. 

**  We  will  get  the  name  for  500  more  as  soon   as 

possible. 

«  Powell  &  Cooke." 

On  the  same  day,  the  defendant  sent  a  transfer  in 
the  name  of  George  Fulton  Blanch  to  Mr.  E.  F.  Inman 
(the  person  for  whom  he  represented  that  he  was 
instructed  to  sell  the  shares),  for  his  signature ;  and  the 
transfer  was  returned  to  him  signed  on  the  29th,  and 
the  defendant  forwarded  it  to  the  plaintifis  on  the  30th. 
This  transfer  was  as  follows : — 

"  Mine  Cost-Book  Notice. 

"  London  25th  April,  1855. 

"  To ,  secretary  or  purser  of  Wheal  Guskus 

Mine,  situate  in  the  parish  of  St.  Hilary,  in  the  county 
of  Cornwall. 
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^f  Wheal  Gudkus  Mine  five  hundred  parts  or  shares  into  Powsll 
the  name  of  George  Fulton  Blanch^  of  No.  210,  Regent 
Street,  London,  in  the  county  of  Middlesex,  with  all 
benefit  in  the  said  parts,  subject  to  the  same  rules,  con- 
ditions, and  regulations  as  we  now  hold  the  same,  and 
for  which  this  shall  be  your  sufficient  authority. 

^'  Edward  F.  Inman. 
*«  Witness,  C.  T.,  20  Bemers  Street. 
"  I  hereby  agree  to  take  and  accept  the  above-named 
five  hundred  parts  or  shares,  subject  to  the  same  rules, 
conditions,  and  regulations  as  £.  F.  Inman  held  the 
same,  and  to  send  or  deliver  this  notice  for  registration 
within  fourteen  days  from  the  above  date. 

"(Buyer's  signature) . 

"  Witness." 

In  exchange  for  the  above  transfer,  the  defendant 
received  from  the  plaintifis  a  cheque  for  2521,  which  was 
duly  paid.  On  the  same  day,  the  defendant  received 
from  the  plaintifis  the  name  of  Henry  Wilmington  as  the 
purchaser  of  the  other  500  shares. 

On  the  4th  of  May,  the  plaintiffs  received  the  follow- 
ing letter  from  the  purser  of  the  mine : — 

"28  Queen  Street,  4th  May,  1855. 
"  Gentlemen, — I  beg  to  inform  you  that  the  transfer 
of  500 /  10,000th  shares  in  the  Wheal  Guskus  Company, 
transferred  by  Mr.  G.  F.  Inman  to  Mr.  G.  F.  Blanch, 
handed  me  this  day  for  registratioi^,  cannot  be  registered 
in  the  cost-book  or  transfer-book  of  the  company,  Mr. 
Inman  not  being  registered  In  the  cost-booli  as  a  share- 
holder. "  Yours,  &c., 

"  Alfred  Jeffree,  Secretary." 
"  Messrs.  Powell  &  Cooke.'' 
Upon  receipt  of  this  notice,  the  plaintiffs  wrote  to  the 
defendant,  as  follows : — 

"  Sir, — The    transfer   of  500  shares   in   the    Wheal 
Giiskiis  Mine,  for  which  we  paid  you  25/.  on  the  30lh 
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1856.  ult*9  being  a  portion  of  1000  shares  which  we  bought  of 
Pq^^jj^  you  on  the  18th  ult.,  is  refused  registration  by  the  secre- 
.  ^'  tary  of  that  company,  in  consequence  of  Mr.  £.  F.  Inman 

not  being  registered  in  the  cost-book  as  a  shareholder. 

**  We  hereby  give  you  notice,  that,  if  the  whole 
number  of  1000  shares  be  not  delivered  by  the  8th 
instant,  we  shall  instruct  our  broker,  a  member  of  your 
house,  to  proceed  against  you,  in  accordance  with  the 
rules  provided  by  the  Stock  Exchange. 

**  Inclosed  is  a  copy  of  a  letter  which  we  have  this  day 
received  from  the  secretary  of  the  Wheal  Guskus  Mine." 

On  the  8  th  of  May,  the  defendant  sent  the  plain tifia 
two  transfers  for  500  shares  each,  requiring  the  secretary 
to  register  those  shares  in  the  names  of  G.  F.  Blanch, 
and  Henry  Wilmington.  These  transfers  bore  the  signa- 
ture of  "  P.  Stainsby."  These  also  were  refused  regis- 
tration, on  the  ground  that  Stainsby  had  not  paid  his 
calls.  Notice  of  the  refusal  having  been  given  to  the 
defendant's  partner,  that  gentleman  returned  to  the 
plaintiffs  a  cheque  for  25L  which  they  had  given  for  the 
second  500  shares. 

On  the  9th  of  May,  the  plaintiffs  gave  the  defendant 
notice  that  they  had  instructed  their  broker  to  purchase 
1000  Wheal  Guskus  shares,  and  should  hold  him  res- 
ponsible for  the  difference ;  andoa  the  following  day  they 
again  wrote,  returning  the  transfers  signed  by  Stainsby, 
and  informing  the  defendant  that  they  had  bought  1000 
shares  at  28.  9d.  per  share,  and  demanding  the  difference^ 
and  6/.  58,  for  brokerage. 

On  the  part  of  the  defendant,  it  was  proved,  that,  by 
indenture  of  the  31st  of  May,  1851,  Henry  Thomas 
Hawkins  granted  unto  Henry  Francis  and  Matthew 
Henry  Francis,  their  executors,  administrators,  and 
assigns,  liberty  to  dig,  work,  mine,  and  search  for  tin, 
tin-ore,  copper,  copper-ore,  lead,  lead-ore,  and  all  other 
metals  and  metallic  minerals  whatsoever,  except  marie  or 
strata  of  clay,  or  quarries  of  stone,  throughout  all  that 
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piece  or  parcel  of  ground  situate  in  the  parish  of  St        1856. 

Hilary,  in  the  county  of  Cornwall,  bounded  &c.,  &c. ;       Powkll 

all   inrhich  premises  thereinbefore  described,  and  within       .   ^ 

,     '^  '  Jessopp. 

whicli  liberty  to  work  was  thereby  granted,  were  there- 
inafter named  and  mentioned  by  and  under  the  deno- 
mination of  "limits;"   all  which   said   sett,  mine,   or 
Adventure,  was  intended  to  be  called  Wheal  Guskus; 
and    the  tin,  tin-ore,  copper,  copper-ore,  lead,  lead-ore, 
and  all  other  metals  and  minerals  there  found,  to  raise 
And  bring  to  grass,  and  there  to  stamp  and  make  mecha- 
uical,  in  such  manner  as  is  customary,  and  the  same  to 
^ke,  carry  away,  and  dispose  of  to  their  own  use,  and  at 
their  own  will  and  pleasure  (subject  to  the  reservations 
thereinafter  contained);   and  within  the  said  limits  to 
^ig   and  make  such   adits,  shafts,  pits,  drifts,  leats,  or 
''watercourses,  and  to  erect  such  sheds,  houses,  engines, 
and  other  buildings,  as  the  said  adventurers  should  from 
time  to  time  think  necessary  or  convenient  for  the  more 
^flfeotual  exercise  of  the  liberties,  powers,  and  authori- 
ties   thereby  granted,  &a.  To  have  and  to  hold,  use, 
^^^^•cise,  and  enjoy  the  said  several  liberties,  licenses, 
P^^v-crs,  and  authorities  mentioned  and  intended  to  be 
^*^o»-ieby  granted,  and  every  of  them,  unto  the  said  advefi' 
B^i,  their  present  and  future  partners,  co-adventurerSf 
outors,  aduiinistrators,  or  assigns,  to  be  by  them  or 
^^f^i   exercised  and  enjoyed  from  the  day  of  the  date 
*^^^cof  for  and  during  and  unto  the  full  end  and  term 
twenty-one  years,  &c,,  at  certain  rents  and  royalties. 
It  further  appeared  that  this  license  was  afterwards 
^*^^i^ed  by  Henry  Francis  and  Matthew  Henry  Francis 
^      ^*eter  Stainsby,^*  his  executors,  administrators,   and 
^^igns,  and  his  and  their  present  and  future  partners  or 
^^  ^  adventurers  in   the   sett  or  adventure   called  Wheal 
^^tskus."    There  was  no  evidence,  however,  that  Stainsby 
*^^  at  the  time  of  the  assignment  any  co-adventurers 
^^^ociated  wiih  him :    nor  was  it  proved  that  he  ever 
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1856.        executed  any  declaration  of  triist  as  to  the  mine,  or  that 

p^^^^j^       the  defendant  had  any  shares  therein. 

V*  It  was  contended  on  behalf  of  the  defendant,  that  the 

shares  in  question  constituted  an  interest  in  land  within 
the  meaning  of  the  4th  section  of  the  statute  of  frauds, 
29  Car.  2,  c.  3,  and  consequently,  that,  in  the  absence  of 
an  agreement  or  memorandum  in  writing,  no  action  could 
be  maintained  in  respect  of  them :  but  the  Lord  Chief 
Justice  was  not  asked  to  leave  the  question  of  fact  to 
the  jury. 

In  his  summing  up,  his  Lordship, — reserving  for  the 
court  the  question  upon  the  statute  of  frauds, — told  the 
jury  to  find  for  the  plaintiff  if  they  thought  a  reasonable 
time  had  elapsed  for  the  defendant  to  perform  the  con- 
tract, and  that  he  had  failed  to  do  so:  and  he  further 
told  them  that  the  proper  measure  of  damages  for  the 
breach  of  contract  would  be  the  difference  between  the 
contract  price  and  the  market-price  of  the  shares  on  the 
day  on  which  the  contract  was  broken,  which,  according 
to  the  evidence,  was  2s,  6d.  per  share. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages 
106L 

Hawkinsy  in  Hilary  Term  last,  obtained  a  rule  to  shew 
cause  ''  why  the  verdict  found  for  the  plaintiffs  on  the 
first  issue  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  on  the  ground  that  shares  in  the  Wheal 
Guskus  mine  constituted  an  interest  in  land  within  the 
meaning  of  the  4th  section  of  the  statute  of  frauds,  and 
that  no  agi^emcnt  or  memorandum  in  writing  to  satisfy 
the  said  4th  section  was  proved  at  the  trial,  and  that  the 
judge  should  have  directed  the  jury  accordingly;  or  why 
there  should  not  be  a  new  trial,  on  the  ground, — first, 
that  the  first  of  the  above  questions  should  have  been 
left  to  the  jury, — secondly,  that  the  damages  were  exces- 
sive ;  or  why  the  damages  should  not  be  reduced  to  75/., 
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on  tlie  ground  that  the  only  damage  recoverable  in  this        1856. 
action  was,  the  difierence  between  the  price  of  the  shares       p^^g^L 
stipulated  in  the  contract  declared  on  and  the  value       ,   *- 
proved  at  the  trial,  which  difference  was  Is,  6d.  per 
share,  and  that  the  jury  should  have  so  found** 

SooiU  and   C.   Pollock    now    shewed    cause.      Not 

having  been  registered  as  a  shareholder  in  the  mine, 

the  defendant  had  nothing  to  sell     But,  assuming  that 

he    UHU  possessed  of  shares  in  a  mining  company,  it  is 

now  conclusively-settled  that  a  contract  for  the  sale  of 

shares  in  a  mine  is  not  necessarily  a  contract  for  an 

interest  in  land     In  Bligh  v.  Brent,  2  Y.  &  C.  268, 

shares  in  the  Chelsea  Waterworks  Company  were  held 

to    be    personal  property,    and  to  pass  by  a  will  not 

executed  according  to  the  provisions  of  the  statute  of 

'i^uds.     So,   in   Sparling  v.  Parker^   9  Beavan,  450, 

shifcres  in  a  gas-light,  and  in  a  dock  company,  which  pos- 

real  estate  for  the  purposes  of  their  undertakings, 

held  not  within  the  statute  of  mortmain,  9  G.  2, 

^-  36.     So,  of  shares  in  the  London  Dock  Company, — 

-^a^on  V.  Giraudf  9  Beavan,  459,  n.    In  Myers  v.  Perigal^ 

^^      Simons,   533,    shares  in   a   joint-stock   bank,   the 

pr^operty  of  which  consisted  of  freehold  and  copyhold 

^^^^tes  and  mortgages  for  terms  of  years,  were  held  by 

Siir   L  Shadwell,  V.  C,  to  be  within  the  9  G.  2,  c  36. 

^  «^  case  came  afterwards  before  Lord  Truro,  C,  on 

^V^T^^,— Myers  v.  Perigal,  2  De  G.  M*N.  &  G.  599,— 

^re    his  Lordship  remarked :    *^  The   cases  bearing 

n  the  point  seem  to  divide  themselves  into  three 

^^^^868, — first,  those  of  companies  which  are  corpora- 

.  ''^iis,  but  corporations  of  the  peculiar  nature  that  each 

^ dividual  is  entitled  to  a  certain  proportionate  part  of 

^^  profits  resulting  from  the  corporate  property :   with 

.  ^^ard  to  these,  there  have  been  decisions  that  the  shares 

^     the  corporate    property   are   not    within   the   mort- 
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1866.       main  BdL     I  may  meDtion  as  an  example  the  case  of 

P^j^^j^i^       Bliffh  V.  Brent,  which  related   to  the  Chelsea  Water- 

r.  works,  where  it  was  held  that  the  shares  in  that  com- 

Jessopp. 

pany  were  personalty,  and  passed  under  the  old  law  by 
an  unattested  will;  they  were  not  considered  as  an 
interest  in  land  within  the  mortmain  act,  because  it  ap- 
peared that  the  language  of  the  charter  of  incorporation 
was  much  more  suitable  to  personal  than  to  real  estate; 
and  the  court  held  that  the  interest  of  the  corporation 
was  an  interest  only  in  the  surplus  profits,  and  that  the 
land  was  merely  the  instrument  whereby  the  joint  stock 
of  money  was  made  to  produce  profits.  There  is 
certainly  a  distinction  between  such  corporations  and 
ordinary  corporations,  in  so  far  as  that,  generally  speak- 
ing, members  of  a  corporation  have  no  specific  share  or 
interest  in  the  profits  of  the  corporate  property,  and 
cannot  assign  their  interest  in  the  corporate  property ; 
but,  in  the  corporations  of  the  former  sort,  each  corpo- 
ration has  a  separate  and  distinct  assignable  interest  to 
the  extent  of  his  shares.  The  question,  however,  as  to 
the  interest  of  such  a  corporation,  is  quite  distinct  fix)m 
that  which  comes  under  consideration  in  this  case.  A 
second  class  is  that  of  jointHStock  companies  established 
by  deed,  but  not  incorporated  either  by  charter  or  act 
of  parliament,  and  the  only  distinction  between  such 
companies  and  companies  established  by  act  of  par- 
liament, is,  that,  in  the  latter  case,  the  agreement  or 
contract  of  partnership  takes  the  form  of  law  under  the 
authority  of  the  legislature.  I  particularly  refer  to  those 
acts  of  parliament  which  establish  joint-stock  companies, 
and  which  contain  a  clause  that  the  interest  of  the 
shareholders  shall  be  deemed  personal  estate.  When 
that  clause  is  embodied  in  an  act  of  parliament,  of  course 
its  enactments  are  legally  binding,  whatever  may  be 
their  effect:  but,  when  the  same  clause  is  contained  in 
a  deed  of  partnership,  it  may  not  have  the  same  effect 
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at   ally  because  parties  cannot  agree  among  themselves        1866. 
to   alter  the  legal  character  or  incidents  attached  to  a       Po^i^^Zi! 
certain  description  of  property  ;   and  this  appears  to  be  <^* 

the    only  distinction  between  companies  constituted  by 
deed  and  companies  constituted  by  act  of  parliament. 
The  third  class  comprises  joint  stock   companies  esta* 
blished  by  act  of  parliament;    but,   as  the   present   is 
not    one  of  those  cases,  we  need  not  further  consider 
^hat  is  the  effect  of  a  joint-stock  company  so  esta- 
Wiahed."    ITie  case  having  been  sent  for  the  opinion 
of   this  court,  they  certified  that   the  shares  were  not 
within    the  Mortmain    Act, — Myers    v.  Perigal^    antd, 
^oL   XI,  p.  90:  and,  when  the  case   came   on  again 
^fore   Lord    St.   Leonards,    that  noble   I^ord  said, — 
^    I>e  G.  M*N.  &  G.  619,— "If  we  look  at  the  in- 
^^ntion  of  the  purchaser  of  these  shares,  it  is  obvious 
^«at  he  no  more  intended  to  buy  an  interest  in  any  real 
which  might  form  part  of  the  partnership  pro- 
:j,  than  to  buy  a  portion  of  the  real  estate  for  his 
use.     By  the   very   construction  of  the  partner- 
®*^'I>  deed,  such   real  estate  would  have   gone    to  his 
'^^^''Sonal   representatives,   and    his  real    representative 
^^^Id  not   have   taken   any  portion   of  the   estate  by 
^^Cient.      Undoubtedly,  as  was  put  in  the  argument, 
^tate  of  circumstances  might  arise  in  which  one  man 
^^^ght  either  be  the  survivor  or  the  purchaser  of  the 
^t^rests   of  his   partners  in    the   company,  and   thus 
^^come    the    possessor   of  the    real    estate ;    but,    as- 
^^tning   such    a   result,  he  would   take   it  in   a  new 
^^ht,  he  would  find  himself  owner  of  real  estate,  and, 
^ing   the  owner,  he  might   of  course  elect  to  retain 
It  a  real  estate.     The  respondents  are  under  the  neces- 
sity of  admitting  that  real  property  purchased  for  the 
purpose  of  carrying  on  a  trade  would  not  fall  within 
the  statute.     But,  why  not  ?     Take  the  case  of  a  dock 
company:  the  dock  itself  is  constructed  upon  real  estate 
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1856.  tliat  remains  realty  while  the  partnership  remains ;  but 
p^^^^^  it  is  not  denied  at  the  bar  that  the  buildings  and  oflBces 
,    V.  of  the  company  would  not  be  real   estate  within  the 

j£80OPF« 

Statute  of  mortmain:  and  the  'reason  simply  is,  that  the 
subject  is  of  itself  a  necessary  incident  to  the  trade. 
Suppose  this  very  company  had  bought  real  estate  for 
the  purpose  of  its  trade,  just  as  they  might  have  bought 
a  ship :  it  surely  would  have  been  competent  for  them 
to  have  done  sa  The  true  way  to  test  it  would  be,  to 
assume  that  there  is  real  estate  of  the  company  vested 
in  the  proper  persons  under  the  provisions  of  the  part- 
nership deed  Could  any  of  the  partners  enter  upon 
the  lands,  or  claim  any  portion  of  the  real  estate  for 
his  private  purposes?  Or,  if  there  was  a  house  upon 
the  land,  could  any  two  or  more  of  the  members  enter 
into  the  occupation  of  such  house?  I  apprehend  they 
clearly  could  not;  they  would  have  no  right  to  step 
upon  the  land;  their  whole  interest  in  the  property  of 
the  company  is  with  reference  to  the  shares  bought, 
which  represent  their  proportions  of  the  profits*  No 
incumbrancer  of  an  individual  member  of  the  company 
would  have  any  such  right  In  shorty  a  member  has 
no  higher  interest  in  the  real  estate  of  the  company 
than  that  of  an  ordinary  partner  seeking  his  share  of 
the  profits,  out  of  whatever  property  those  profits  might 
be  found  to  have  resulted.  If  he  die  at  one  particular 
time,  he  will  leave  the  same  interest  in  the  partnership 
property,  although  that  may  consist  of  real  estate  at  one 
period  and  not  at  another.  The  quality  of  the  partner- 
ship property  can  neither  alter  its  destination  nor  the 
quantum  of  a  member's  interest  Upon  all  principle, 
therefore,  I  think  it  is  perfectly  clear  that  this  bequest 
is  not  within  the  statute.**  And,  referring  to  a  case  of 
Baxter^  App.,  Brawn,  Resp.  7  M.  &  G.  198  (a),  decided 

(a)  S.  C^  per  nooL  Baxter,  App.,  Newmam^  Besp.  S  Soott,  N.  R. 
1019. 
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apon  the  registration  act  6  &  7  Vict.  c.  18,  bis  lordship        1866. 
said :  **  A  more  difficult  question  arises  from  the  con-       Powell 
sideration  of  the  decision  of  Baxter  v.  Brown.     I  have  *• 

some  difficulty  in  reconciling  that  case  with  the  later 
authorities :  but,  looking  at  the  act  of  parliament  regu- 
lating the  qualification  to  vote,  it  gives  the  same  right  to 
vote  in  respect  of  an  equitable  interest  as  of  the  legal 
ownership;  and  the  decision,  therefore,  only  amounted 
to  this,  that  the  right  to  vote  being  conferred  by  act  of 
parliament,  could  not  be  taken  away  except  by  act  of 
parliament  If  such  was  not  the  effect  of  that  decision? 
it  was  undistinguishable  from  the  later  decision  of  the 
same  court,  which  has  now  certified  that  this  case  does 
not  fall  within  the  statute  of  mortmain.'*  In  CurUng  v. 
FUglU,  2  Phil.  C.  C.  613,  where  a  bill  was  filed  for 
specific  performance  of  a  contract  for  the  purchase  of 
mining  shares,  it  was  held  that  the  purchaser  was  not 
entitled  to  a  regular  abstract  of  title  to  the  mines  them- 
selves, as  if  he  were  purchasing  a  share  in  the  land  in 
which  they  are  worked;  but  that  he  was  entitled  to 
such  evidence  of  the  constitution  of  the  company  and 
of  the  nature  of  the  title  under  which  the  mines 
are  worked,  as  would  shew  that  the  subject-matter  of 
the  purchase  was  what  it  professed  to  be,  and  that  the 
proposed  form  of  transfer  to  him  would  give  him  a  valid 
title  to  the  shares.  The  quality  of  shares  in  public 
companies  was  much  considered  in  Edwards  v.  Hall,  25 
Law  Joum.  Ch.  82.,  on  appeal  from  a  decision  of  Vice 
Chancellor  Wood, — see  11  Hare,  1.  Lord  Cranworth, 
C,  there  says :  The  question  now  for  decision  is,  as  to 
the  shares  of  incorporated  companies.  In  these  cases, 
there  is  always  of  necessity  some  land  vested  in  the 
company  in  the  concerns  of  which  the  shareholder  is 
interested ;  and,  what  I  have  to  decide,  is,  whether  a 
share  in  such  a  company  is  an  estate  or  interest  in  land. 
These  words  *  estate  or  interest  in  land*  are  words  of 
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1856.  very  extensive  import,  and  it  is  not  matter  of  surprise, 
Powell  ^^^^  froD^  their  vague  generality,  they  have  given  rise 
Jebsopp  ^^  some  contrariety  of  decision.  Now,  I  cannot  dis- 
guise from  myself,  that,  if  the  point  were  now  to  be 
decided  for  the  first  time,  there  are  (so  at  least  it  seems  to 
me)  forcible  arguments  in  favour  of  the  proposition  that 
shares  of  this  description  are  interests  in  land.  The 
share  derives,  in  many  cases,  its  original,  if  not  its  only 
value  from  the  use  of  the  land.  In  the  case  of  incor- 
porated companies,  if  all  the  shares  should  become 
concentrated  in  one  shareholder  (I  put  an  extreme  case, 
certainly,  though  not  an  impossible  one),  that  share- 
holder would  at  once  become  absolute  owner  of  the 
whole  property  of  the  company,  including  the  land. 
Why,  then,  it  may  be  asked,  while  he  is  the  owner  of 
some  only  of  the  shares,  is  he  not  the  owner  of  a  pro- 
portional part  of  the  land  ?  On  the  other  hand,  every 
one  must  feel,  that,  in  contending  that  such  shares  are 
interests  in  land,  he  is  attributing  to  them  a  quality 
which  no  kind  of  authority  ever  understood  them  to 
possess.  Such  a  conclusion  must  be  arrived  at,  if  at 
all,  by  refined  reasoning  on  the  legal  qualities  of  such 
property,  not  obvious  to  the  ordinary  apprehension  of 
the  shareholders  themselves.  And,  therefore,  whatever 
doubt  there  might  be  if  the  question  were  res  Integra, 
to  be  now  decided  for  the  first  time,  I  am  glad  to  think 
it  is,  as  it  appears  to  me,  settled  by  decision.  The  case 
of  Myers  v.  PerigaU  2  De  G.  M«N.  &  G.  599,  had  the 
sanction  first  of  the  court  of  Common  Pleas,  and  after- 
wards of  Lord  St.  Leonards  in  this  court  That  autho- 
rity seems  to  me  to  decide  the  question  of  the  shares 
now  in  dispute.  By  that  authority  I  feel  bound,  accord- 
ing, as  it  does,  with  a  great  number  of  previous  cases, 
and  with,  as  I  believe,  the  general  understanding  of  the 
community.  If  that  be  the  law  as  to  the  shares  in  a 
company  not  incorporated  by  charter  or  act  of  parlia- 
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snenty  it  must  be  so  as  to  shares  in  companies  which  are       1866. 
wo  incorporated,  and  where  the  lands  are  held  by  the       Powkll 
corporation  itseli^  being  a  body,  in  theory  at  least,  dis- 
tinct from  the  shareholders  of  which  it  is  composed.     I 
^0  not  feel  called  upon  to  review  or  discuss  the  previous 
cases.     I  consider  the  question  to  have  been  settled  by 
Myers  v.  Perigal^  from  which  I  have  neither  the  right 
nor  inclination  to  depart.**     And,  at  the  conclusion  of 
the  judgment,  his  Lordship  added, — ''  I  am  aware,  that, 
in  thus  deciding  that  the  shares  in  these  companies  are 
not  within  the  statute,  I  differ  from  the  Master  of  the 
Rolls,  in  that  case  of  Ware  v.  Cumberkffey  20  Beavan, 
503.     I  do  this  with  the  less  regret,  because,  after  all,  my 
decision  rests  quite  as  much  on  the.necessity  of  adhering 
to  prior  decisions,  as  on  the  conviction  that  those  deci« 
sions  were  in  their  origin  such  as  I  should  have  come  to. 
His  Honour  did  not  think  that  Myers  v.  Perigal  bound 
him,  relating  as  that  case  did  to  a  banking  concern.     I 
have  already  given  my  reasons  for  thinking  that  it  does 
govern  this  case :  indeed,  the  reasoning  there  is  applica- 
ble k  fortiori  to  the  present  case."     fVatson  v.  Spratley^ 
10  Exch.  222,  is  precisely  in  point.     There,  by  inden- 
ture E.  granted  to  Y.,  his  executors,  administrators,  co^ 
adventurers^  and  assigns,  full  licence,  power,  and  autho- 
rity to  dig,  work,  mine,  and  search  for  ore,  minerals, 
and  metals  in  and  throughout  certain  limits,  and  the 
same  to  carry  away  and  dispose  of  to  their  own  use, 
for  twenty-one   years.      The   adventure   was  a   joint- 
stock  company  conducted  on   the  cost-book  principle. 
P.  was   the  purser  of  the  mine,  which  was  purchased 
with  money  raised  by  calls  on  the  shareholders.     The 
mode   of    transferring  shares   was    by   a    certificate   of 
the  sale,  addressed  by  the  vendor  to  the  purser,  and 
countersigned  with  an  acceptance  of  the  shares  by  the 
vendee ;  on  the  receipt  of  which  certificate,  the  purser 
substituted  the  name  of  the  latter  in  the  cost-book  for 
VOL.  xvm. — c.  B.  2  a 
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1866.      that  of  the  veador.     Sometimes  the  shareholders  signed 
Powell      ^^  ^^^^'  names  in  the  cost-book ;  in  which  case  they 
«•  ceased  to  be  shareholders,  and  there  was  paid  to  them 

the  value  of  their  shares,  estimated  with  reference  to  the 
machinery  and  ore,  but  not  the  mine :  and  it  was  held 
by  Martin,  B.,  and  Piatt,  B.,  that  shares  in  this  company 
were  not  an  interest  in  land  within  the  4th  section  of 
the  statute  of  frauds ;  and  by  Parke,  B.,  and  Alderson,  B., 
that  it  was  a  question  of  fact  for  the  jury,  whether,  under 
the  above  circumstances,  the  purser  held  the  mine  and 
machinery  in  trust  to  employ  the  machinery  in  working 
the  mine  and  making  a  profit  of  it  for  the  benefit  of  the 
co-adventurers,  who  were  to  share  the  profits  only,  in 
which  case  the  shares^might  be  bargained  for  and  trans- 
^  ferred  by  parol, — or  whether  the  purser  held  the  mine 

in  trust  for  himself  and  his  co-adventurers,  present  and 
future,  in  proportion  to  their  number  of  shares,  and,  if 
so,  there  was  a  direct  trust  in  the  realty,  and  conse- 
quently neither  a  bargain  for,  nor  a  transfer  o(  «  share 
in  such  trust  could  be  made  without  a  note  in  writing. 
[Jervisy  C.  J.  That  seems  to  be  exactly  like  this  case.] 
It  will  be  attempted  to  distinguish  that  case  from  the 
present,  on  the  ground  that  here  the  grant  was 
to  Stainsby  and  his  co-adventurers.  That,  however, 
passed  no  interest  to  the  defendant :  it  could  not  ope- 
rate an  assignment  to  a  person  not  in  existence.  The 
learned  judge  was  not  asked  to  leave  it  to  the  jury  to  say 
whether  or  not  the  interest  of  the  shareholders  in  this 
mine  was  such  as  to  bring  it  within  the  4th  section  of 
the  statute  of  frauds;  and  therefore  the  omission  to 
leave  it  to  them  is  no  ground  for  granting  a  new  trial : 
Martin  v.  The  Great  Northern  Raihoay  Company^  antd^ 
Vol.  XVI,  p.  179.  Then,  as  to  the  damages, — the 
amount  the  plaintiflls  were  entitled  to  recover,  was,  the 
difference  between  the  price  of  the  shares  stipulated  in 
the  contract  declared  on,  and  the  value  proved  at  the 
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trial,  ?UE.  1$.  6dL  per  share.     It  was  a  tnere  mistake  to        1856. 
take  the  yerdict  for  the  larger  sum. 


J.  C.  F.  S.  Day  and  Le€Lke  shewed  cause.  Under 
the  assignment  of  the  licence  of  the  31st  of  May,  1851, 
the  interest  in  the  mine  in  question  vested  in  Stainsby 
and  his  future  co-adventurers ;  and  therefore  the  present 
case  stands  clear  of  the  diflSculty  presented  in  Watson  v« 
Sprailey^  10  Ezch.  222.  In  Toppin  v.  Lamas,  antd, 
VoL  XVI,  p.  145,  161, — where  it  was  held  that  bonds 
granted  pursuant  to  the  Westminster  Improvement 
Acts,  8  &  9  Vict.  c.  clxxviii,  10  &  11  Vict.  c.  cxzzi, 
13  &  14  Vict.  c.  cii,  and  16  &  17  Vict  c.  clzzvi,  con- 
ferred upon  the  holder  an  interest  in  land  within  the 
meaning  of  the  4th  section  of  the  statute  of  frauds, — 
Maule,  J.,  says:  **  Watson  v.  Sjpra^fey clearly  is  no  autho- 
rity to  shew  that  this  is  not  a  contract  for  an  interest  in 
land:  all  that  it  shews,  is,  that  another  section  of  the 
statute  of  frauds  has  received  a  construction  which 
would  strike  one  as  being  contrary  to  the  natural  mean- 
ing of  the  words  used.^'  [Jervisy  C.  J.  Toppin  v.  Lomas 
turned  upon  the  express  terms  of  the  acts  of  parliament. 
There  was  an  express  charge  by  mortgage  in  favour 
of  the  bond-holders.]  Here,  each  shareholder  has  a 
definite  portion  of  the  land,  as  in  the  case  of  the  New 
River,  Toumsend  v.  Nash,  3  Atk.  336,  and  not,  as  in 
BUgh  V.  Brent,  2  Y.  &  C.  294,  a  mere  interest  in  the 
surplus  profits.  The  question  is,  are  the  profits  of  the 
company  necessarily  derived  from  real  estate,  or  is  the 
possession  of  real  property  merely  incident  to  the  mode 
of  conducting  the  business  ?  The  shares  in  Myers  v. 
Perigal  could  not  well  have  been  held  to  be  any  other 
than  personal  estate.  The  Master  of  the  Rolls  (Sir  J. 
Romilly),  in  Ware  v.  Cumberleye,  20  Beavan,  503,  speak 
ing  of  the  decision  of  Wood,  V.  C,  in  Edwards  v.  Hall, 
says:  ''If  it  were  not  for  the  case  of  Edwards  v.  Hall, 
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1^56.       upon  which,  although  I  have  not  the  grounds  of  the 
Powell      decision,  I  place  great  weight,  I  should  have  no  hesita- 
Jsatopp       ^^^  ^  to- the  decision  which  I  should  come  to  in  this 
case.     The  distinction,  if  it  can  be  supported,  must  be 
between  a  company  incorporated  by  act  of  parliament, 
and  a  mere  association  of  individuals;   the  former  of 
which,  it  is  said,  so  alters  the  property  taken  by  a  cor- 
poration as  to  make  it  not  obnoxious  to  the  mortmain 
act,  although,  in  any  other  case,  it  remains  obnoxious 
to  the  mortmain  act     This  is  a  distinction  of  so  fine 
and  delicate  a  description,  that  it  is  very  likely  to  lead 
to  serious  difficulty  and  great  litigation.     I  think  one  of 
the  worst  evils  that  can  exist  in  expounding  the  law, 
is,  the  creating  and  supporting  distinctions  of  so  shadowy 
a  character,  and  that  the  best  exposition  of  the  law  will 
be  found  to  be  by  laying  down  broad  principles,  and 
disregarding  narrow  and  minute  distinctions.     I  doubt 
also  whether  the  distinction  can  be  supported  in  reason. 
It  certainly  is  inconsistent  with  many  of  the  cases  to 
be  found  in  the  books.     It  does  not  appear  to  be  in 
accordance  with  the  view  taken  by  Lord  St.  Leonards  in 
the  case  of  Myers  v.  Periffal,  2  De  G.  M'N.  &  G.  699, 
nor  with  the  view  taken  by  Lord  Justice  Knight  Bruce, 
in  the  case  of  Ashton  v.  L<n'd  Langdale^  4  De  G.  &  Sm. 
402:  the  distinction  seems  to  be  of  the  most  singular 
description,  because  it  is,  that  the  members  of  a  corpo« 
ration  do  not  hold  the  land  in  their  individual  character, 
but  hold  it  amongst  them  in  their  corporate  character ; 
and,  therefore,  what  they  really  possess  for  one   and 
the  same  purpose,  is  altered  by  a  name  given  them  by 
the  legislature  merely  for  the  purpose  of  conveniently 
suing  and  being  sued     The  view  which  I  have  always 
taken  of  this  subject,  is,  that,  where  the  substance  of 
the  undertaking  is  a  dealing  with  land,  and  that  land  is 
of  the  essence  of  the  thing  which  creates  the  junction 
of  these  parties  together,  whether  incorporated .  or  not. 
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the  ca&e  falls  within  the  provisions  of  the  statute  of  mort*        1856. 
main."     The  inclination  of  Lord  Cranworth's    mind,       Powkll 
unfettered  by  precedent,  unquestionably  was,   in  JErf-  "• 

wards  y.  Hall^  that  shares  tike  these  are  interests  in  land. 
The  distinction  is  well  put  by  Lord  Langdale,  in  Spar- 
Ung  V.  Parker,  9  Beavan,  450.     The  true  test  is,  whether 
the  profits  are  derived  principally  from  land.     That  that 
is  peculiarly  so  in  the  case  of  a  mine,  it  would  be  idle 
to  urge.     Here,  there  was  either  a  legal  estate  or  a 
clearly-defined  equitable  estate  in  the  land  in  the  share- 
holders; and  that  distinguishes  the  case  from  Watson  v. 
Spratley,     The  true   distinction  is  that  suggested   by 
Lord  St  Leonards  in  Myers  v.  Perigaly  2  De  G.  M*N. 
&  G.  620,  where  he  says :  '^  Take  the  case  of  a  dock 
company;    the   dock   itself  is   constructed    upon   real 
estate,  that  remains  realty  while   the   partnership  re- 
mains ;  but  it  is  not  denied  at  the  bar  that  the  buildings 
and  oflSces  of  the  company  would  not  be  real  estate 
within  the  statute  of  mortmain ;  and  the  reason  simply 
is,  that  the  subject  is  of  itself  a  necessary  incident  to 
the  trade."    In  Myers  v.  Perigal,  the  object  of  the  trade 
Was^  the  dealing  in  money.     In  the  case  of  a  mining- 
company,  the  sole  object  of  the  company  is,  the  dealing 
in  minerals.     Every  shareholder  here  has  a  control  over 
the  power  of  disposition  of  the  land.    [fViHes,  J.    What 
is  the  difference  between  this  case  and  Watson  v.  Spratley 
as  to  the  assignment?     What  is  the  express  trust  here 
that  is  necessary,  as  Parke,  B.,  and  Alderson,  B.,  say, 
to    confer  an  interest  in  the   land  ?]     The  habendum 
to    Stainsby,   his   executors,    &c.,    and   his    and    their 
present  and  future  partners  and  co-adventurers.   [Willes, 
J.     This  is  a  deed  inter  partes?]      Yes.     [WiIIes,J. 
Then,  does  any  interest  pass  under  it  to  any  one  but 
Stainsby  ?]     Undoubtedly  not,  but  for  the  statute  8  &  9 
VicL  c.  106,  s.  5.     [Willes,  J.     That  has  no  more  effect 
than  if  the  names  of  the  parties  had  been  mentioned  in 


V. 

Jebsopp. 
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1856.  the  indenture.  But,  what  is  the  express  trust  here?] 
p^j^g^^  If  the  shareholders  take  the  legal  estate,  there  is  no 
necessity  for  express  trusts.  [^fftlks,J.  If  these  shares 
give  the  holders  a  right  to  profits  only,  all  the  court 
in  Watson  v.  Spratley  held  that  they  would  not  confer 
an  interest  in  land.]  The  sale  here  is  of  a  '*  part  or 
share**  of  what  Stainsby  and  his  co-adventurers  had. 
\WUle8y  J.  That  is,  the  interest  which  each  shareholder 
takes  in  a  cost-book  mine ;  and  that  is,  a  share  of  profits 
as  and  when  they  are  made,  not  an  interest  in  land.] 
The  question  is,  what  interest  a  purchaser  would  get 
who  bought  the  whole  concern  firom  Stainsby  alone. 

Jervis,  C.  J.  It  seems  to  me,  without  discussing  the 
quality  of  the  interest  which  the  defendant  professed  to 
sell  in  this  case,  we  must  hold  ourselves  bound  by  the 
case  of  WaUon  v.  Spratley^  which  is  a  distinct  authority 
to  shew  that  shares  in  a  mine  worked  upon  the  cost- 
book  principle  do  not  constitute  an  interest  in  land.  I 
feel  the  less  difficulty  in  coming  to  that  conclusion,  that 
this  is  a  case  in  which  there  may  be  an  appeal  to  the 
court  of  error.  It  is  inexpedient  to  throw  out  doubts. 
I  do  not,  therefore,  say  what  my  opinion  would  have 
been  if  the  matter  had  stood  denuded  of  all  authority, 
though  I  incline  to  think,  that,  even  in  that  case,  I 
should  hold  these  shares  not  to  be  an  interest  in  land, 
and  therefore  not  to  come  within  the  4th  section  of  the 
statute  of  frauds.  But  I  found  my  decision  upon  this, 
that  Watson  v.  Spratley  binds  this  court.  With  respect 
to  the  damages,  the  verdict  was  taken  for  the  larger  sum 
by  mistake :  that  will  be  arranged.  As  to  the  rest,  it 
was  agreed  at  the  trial  that  there  was  no  question  for  the 
jury.  It  was  clearly  the  intention  of  the  parties  to  take 
the  opinion  of  the  court  upon  the  point  of  law. 

Cresswell,  J.     I  also  think  this  rule  should  be  dis- 
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charged.     I  avoid  binding  myself  by  any  expression  of       1856. 

opinion.     I  act  entirely  upon  the  authority  of  Watson  ▼.       Powwx 

Spratbv.  ,   •• 

'^        ^  Jessopp. 

Chowder,  J.    I  also  agree  to  decide  this  case  simply 
and  entirely  upon  the  authority  of  Watson  v.  Sprailey. 

WiLLES^  J.9  concurred. 

Rule  discharged, — the  plaintiffs  con- 
senting that  the  damages  should  be 
reduced  to  75/. 


Pennbll  and  Another,  Assignees  of  Wiluam  Grant, 
a  Bankrupt,  v.  William  Uenrt  Dawson  and 
Eneas  Dawson. 

TAprtl  «8. 
HIS  was  an   action   by  the   assignees  of  William  A  trader,  in 
Grant,  a  bankrupt,  to  recover  the  value  of  the  stock  in  ^advaw:ei" 
trade  of  the  bankrupt,  which  had  been  seized  and  sold  "°  ^^  '°*^    , 

.  goods,  assiffned 

by  the  defendants  under  a  bill  of  sale  bearing  date  the  all  his  stock  to 
7  th  of  June,  1855,  by  which  the  same  had  been  con-  to  secure  such 
Veyed    to   them  by  the   bankrupt   in  consideration  of  J[f^*a^btpre- 
certain  advances.  viously  due  to 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  goods  so  is- 
in  London  after  last  Michaelmas  Term.  The  only  pSedallhL 
question  was  whether   the  bill   of  sale  was  an  act  of  prope^y.ex- 

^  cept  some 

l>ankruptcy,  as  being  a  conveyance  with  intent  to  defeat  household 

t  1  T  .  1  .        1     \»-  1  .  /»    1       T»      1      furniture  and 

or  delay  creditors  withm  the  67th  section  of  the  Bank-  book-debts. 

In  an  action  by 
the  assignees  of  the  trader  to  recover  the  value  of  the  goods  seized  under  this  bill  of  sale, 


the  judge  left  it  to  the  jury,  with  very  strong  observations,  to  say  whether  they  would  infer 
an  intent  to  defeat  and  delay  creditors.  The  jury  having  found  for  the  plaintiff8,^-the 
court,  thinking  they  might  have  been  misled  by  the  observations  of  the  learned  judge, 
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1856.       rupt  Act,  12  &  13  Vict  c.  106.     Tlie  facts  were 

Pennell     follows:— 

^  ^-  William  Grant  carried   on  the  business   of  a  news- 

Dawson. 

vender  and  librarian  at  Brighton.  In  January,  1S55, 
Grant  was  indebted  to  the  defendaats,  who  were  whole- 
sale booksellers  and  news-agents  in  London,  to  the 
extent  of  about  700/.  ;  and  he  was  likewise  indebted  to 
various  other  creditors  to  the  extent  of  about  650/.  or 
700/1  more.  Grant  still  requiring  to  be  supplied  with 
the  daily  newspapers  to  enable  him  to  continue  his 
trade,  and  the  defendants  declining  to  continue  such 
supply  without  security.  Grant  mortgaged  to  them 
certain  policies  of  insurance  (which  were  almost  worth- 
less), and  also  some  leasehold  and  copyhold  property, 
subject  to  a  prior  mortgage.  In  May,  1855,  there  was 
an  execution  in  Grant's  housfe  for  23/.  7s.  6cL,  and  20/. 
was  due  for  taxes,  and  it  was  necessary  that  he  should 
be  kept  supplied  with  papers.  Under  these  circum- 
stances, the  defendants  were  appealed  to,  and  they 
agreed  to  advance  the  money  to  pay  out  the  execution 
and  to  pay  the  taxes,  and  to  supply  the  papers  for  a 
fortnight  ;  and  an  undertaking  was  given  to  them, 
signed  by  Grant  and  by  his  solicitor,  to  the  following 
effect: — 

"  Messrs.  Dawson, — In  consideration  of  your  paying 
on  account  of  Mr.  William  Grant  the  sum  of  23/.  7s,  6d. 
for  execution  against  him  at  the  suit  of  Messrs.  Bradbury 
&  Evans,  advancing  to  him  the  sum  of  20/.  for  taxes, 
and  12/.  for  weekly  papers,  and  supplying  the  daily 
papers  until  Wednesday  next,  I  hereby  undertake,  on 
his  behalf,  that  you  shall  be  entitled  to  remove  books 
to  the  value  of  155/.  7L  6d.  as  security  for  re-payment 
thereof." 

An  estimate  having  been  made  of  the  value  of  Grant's 
unincumbered  property,  and  it  being  found  not  more 
than  enough  to  pay  bis  creditors  5s.  in  the  pound,  it 
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was  arranged  between  bim  and  tbe  defendants  that  the       1856. 
latter  should  offer  a  composition  of  that  amount  to  all      p 
the   creditors  (to  be  paid   by  them),  they  taking  the  «. 

basioess,  and  carrying  it  on  for  their  own  benefit,  and 
Gr^ant  being  employed  as  their  clerk  or  manager  at  a 
Weekly  salary,  until  their  debt  should  be  fully  paid; 
tbej  taking  a  bill  of  sale  of  the  stock  as  a  security. 
Tlxe  creditors  not  agreeing  to  this  proposal,  in  ortler  to 
enable  Grant  to  carry  on  his  business  and  supply  his 
customers,  it  was  arranged  that  the  defendants  should 
continue   to  supply   bim   with  papers,  and  that  they 
shookl  take  as  security  for  such  supply  (excluding  the 
^en  existing  debt)  a  bill  of  sale  of  the  whole  of  Grant's 
8tc>ck  in  trade.     The  bill  of  sale  was  as  follows : — 

^^This    indenture    made    the    7th  of   June,  1855,  BiUofsalo. 

between  William  Grant,  of  &c.,  news-vender  and  libra- 

H«ii,  of  the  one  part,  and  W.  H.  Dawson  and  E.  Dawson, 

^f^   &c.,  stationers,  of  the  other  part :  Whereas  the  said 

^^iUiam  Grant  is  indebted  to  tbe  said  W.  EL  Dawson 

ai^d  E,  Dawson  in   the   sum   of  700/.,  the  payment 

^^licreof,  with  interest,  is  secured  to  them  by  a  mortgage 

^f    a   certain   copyhold   messuage    or    dwelling-house, 

'N'cj.  72,  Queen's  Road,  Brighton,  and  a  leasehold  mes- 

^Ooge,  No.  5,  Castle  Square,  Brighton,  and  of  a  policy 

^^    assurance  upon  the  life  of  the  said  William  Grant, 

which  mortgage  is  dated  the  1st  of  February  last: 

Od  whereas  the  said  William  Grant  is  also  indebted  to 

^o^  said  W.  H.  Dawson  and  E.  Dawson  in  the  further 

*^^ai  of  167/.  7s.  6d.  for  goods  supplied  by  them  to  him, 

^*^clfor  money  lent  by  them  to  him  and  paid  to  or  for 

^*^  use,  far  which  said  sum  tliey  have  a  charge  upon  the 

**^^*  in  trade  in  and  upon  the  said  messuages  in  Queen^s 

"^^^orf  and  Castle  Square :  And  whereas  the  said  William 

^^t  is  also  indebted  to  tbe  said  W.  H.  Dawson  and 

Dawson  in  the  further  sum  of  18221  I2s.  6d.  (a)  for 

(a)  This  should  haye  been  132/.  12«.  ed. 
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1856.        which  they  hold  no  security;  and  he  is  likewise  indebted 
Pennell      ^  other  persons  in  various  sums  which  he  is  unable  to 
«•  pay  in  full;  but  expects  shortly  to  effect  a  compromise : 

And  whereas  the  said  William  Graut  has  requested  the 
said  W.  H.  Dawson  and  £•  Dawson  to  condnue  to 
supply  him  with  newspapers  and  other  publications  re- 
quired by  him  in  his  said  bunnessi  and  with  such  sums 
of  money  as  they  may  think  necessary  to  enable  him  to 
carry  on  his  said  business  whilst  he  is  negotiating  with 
his  other  creditors ;  and  he  has  also  requested  them  not 
to  remove  the  said  stock  in  trade,  but  to  allow  the  same 
to  remain  on  the  said  premises;  which  they  have  agreed 
to  do,  upoa  having  the  said  stock  in  trade  assigned  to 
them  for  further  securing  to  them  the  payment  of  the  said 
sum  of  167/.  7s,  6d.y  and  also  for  securing  to  them  the  pay- 
ment of  such  further  sum  and  sums  of  money  as  for  the 
time  being  shall  be  due  from  them  to  him  for  newspapers 
and  other  publications  supplied  to  him,  and  for  money 
lent  to  him  or  paid  by  them  for  his  use,  for  enabling 
him  to  carry  on  his  said  business  from  the  2nd  day  of 
June  instant :  Now  this  indenture  witnesseth,  that,  in 
consideration  of  the  said  debts  or  sums  of  money  so  due 
and  owing  from  the  said  William  Grant  to  the  said  W. 
H.  Dawson  and  £.  Dawson,  and  of  their  so  continuing 
to  supply  him  so  long  as  they  may  think  fit  with  news- 
papers and  other  publications,  and  to  make  advances  to 
him  to  enable  him  to  carry  on  his  said  business,  he,  the 
said  William  Grant,  doth  hereby  assign  and  transfer  unto 
the  said  W.  H.  Dawson  and  £.  Dawson,  their  executors, 
administrators,  and  assigns,  all  and  singular  the  stock  in 
tradcy  goods,  wares,  and  merchandise  now  in  or  upon  the 
premises  No.  72,  Queen's  Road,  Brighton  aforesiud,  and 
No.  5,  Castle  Square,  Brighton  aforesaid,  and  which 
shall  hereafter  be  thereon,  respectively,  and  all  the  right, 
title,  interest,  claim  and  demand  whatsoever,  both  at 
law  and  in  equity,  of  him  the  said  William  Grant  of, 
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ID,  to,  or  out  of  the  same;  together  with  fall  power        1856. 
and  authority  for  them  the  said  W.  H.  Dawson  and  E.      ^r~    ~^ 
Dawson,  their  executors,  adminbtrators,  and  assigns,  or  9. 

any  person  authorised  by  them,  to  enter  upon  the  pre- 
nuses  aforesaid,  and  to  take  and  retain  possession  of  the 
said  stock  in  trade,  goods,  wares,  and  merchandise,  and 
effects  hereinbefore  assigned,  or  intended  so  to  be;  to 
have  and  to  hold  the  said  stock  in  trade,  goods,  wares, 
and  merchandbe,  hereinbefore  assigned,  or  intended  so 
to  be,  unto  the  said  W.  H.  Dawson  and  £.  Dawson, 
their  executors,  administrators,  and  assigns,  for  their 
own  absolute  use  and  benefit;  nevertheless,  upon  the 
trusts  and  for  the  purposes  hereinafter  declared  con- 
cerning the  same :  And  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties  hereto,  that  the  said  W. 
H.  Dawson  and  £.  Dawson,  their  executors,  adminis- 
trators, and  assigns,  shall  stand  possessed  of  the  said 
stock    in    trade,   goods,   wares,   and    merchandise    ex- 
pressed   to   be    hereby   assigned,    upon    trust    to   take 
possession   of  the   same,  and   at   any    time   or  times 
hereafter,   without  any  further  consent,  and   notwith- 
standing  the  dissent  of  the   said  William    Grant,  his 
executors   or  administrators,  or   any    person  claiming 
under  him  or  them,  absolutely  to  sell   and   dispose  of 
the  same,  or  any  part  thereof  respectively,  by  public 
auction,  unto  any  person  or  persons  whomsoever,  and 
in  one  or  more  lot  or  lots,  and  either  in  or  upon  the 
aforesaid  premises  or  elsewhere,  and  in  such  manner  in 
all  respects  as  the  said  W.  H.  Dawson  and  E.  Dawson, 
their  executors,  administrators,  or  assigns,  shall  think 
proper,  and  for  such  prices  as  they  shall  consider  suffi- 
cient, with   power   to   buy   in    the  same,  or  any  part 
thereof  respectively,  at  any  public  sale,  and  to  rescind 
any  contract  for  sale,  and  again  to  offer  the  same  for 
sale,  without  being  responsible  for  any  loss  or  expenses 
thereby  occasioned ;  and  to  stand  possessed  of  the  clear 
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1856.  moneys  to  arise  from  such  sale  or  sales,  upon  trust,  i 
Pennell  ^®  ^™^  place,  to  retain  thereout  the  costs  of  an 
_  V*  incident  to   the  preparation   and  execution   of    tbes 

Dawson. 

presents,  and  all  costs,  charges,  and  expenses  of  an 
incidental  to  taking  and  retaining  possession,  and  of  an 
incidental  to  such  sale  or  sales,  or  otherwise  in  relatio 
to  the  trusts  created  by  these  presents ;  and,  in  the  ne: 
place,  to  apply  such  moneys,  so  far  as  the  same  wi 
extend,  in  payment  to  the  said  W^  H.  Dawson  cmd  1 
Dawson^  their  executors^  administrators,  or  assigns,  tl 
said  sum  of  167/.  7s*  6d,y  and  all  and  every  such  sum  an 
sums  of  money  as  for  the  time  being  shall  be  due  and  owin 
to  them  from  the  said  William  Grant  for  newspapers  an 
other  pubUcdtions  supplied  by  the  said  IF.  H»  Dawson  an 
E.  Dawson,  and  far  advances  made  to  him  or  for  his  Ui 
for  enabling  him  to  carry  on  his  said  business  since  the  sm 
2nd  of  June,  with  interest  thereon  respectively  at  tb 
rate  of  5/.  per  cent  per  annum ;  and,  if  there  be  an 
surplus,  after  making  such  several  payments  and  dedu< 
tions  as  aforesaid,  upon  trust  to  pay  the  same  unto  tb 
said  William  Grant,  his  executors,  administrators,  c 
assigns,  or  as  he  or  they  shall  direct :  Provided  alwayi 
and  it  is  hereby  agreed  and  declared  that  all  sums  < 
money  which  shall  be  received  by  the  said  W.  E 
Dawson  and  £.  Dawson  from  the  said  business  sine 
the  said  2nd  of  June  by  virtue  of  this  present  security 
shall  be  given  credit  for  in  account  with  the  said  WiUiai 
Grant"  It  also  contained  a  proviso  that  the  receipts  < 
Messrs.  Dawson  should  be  suflScient  dischai^ges,  and  tbi 
they  should  not  be  answerable  for  involuntary  losses. 

At  the  time  this  bill  of  sale  was  given.  Grant  was  in 
debted  to  the  defendants  to  the  amount  of  1120/.  1 5s.  8i 
For  a  portion  of  this,  viz.  700/.,  they  held  a  mortgage  < 
the  leaseholds  and  copyholds  before  mentioned,  and 
policy  of  insurance,  the  extreme  value  of  which  securit 
was  about  270L     The  remaining  debts  of  Grant  wex 
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aboat  6502.  or  700/.     His  stock  id  trade  (which  con-        1856. 

sisted  priDcipmllj  of  an  old  circulating  library)  was  valaed  ~ ~" 

by  himself  at  3000/.,  but,  when  subsequently  sold  by  9. 

aoction  under  the  bill  of  sale,  realized,  after  payment  of 

tent  and  expenses,  the  sum  of  278il  7s,  dd.  only.    There 

were  also  debts  due  to  him,  varying  from  a  few  shillings 

to  6£  or  7/.,  amounting  in  the  aggregate  to  about  440/. 

^nd  the  goodwill  of  the  .business  was  said  to  be  worth 

about  250/.  or  SOOl 

Under  these  circumstances,  it  was  submitted  on  the 
part  of  the  plaintiffs,  that  the  execution  of  the  bill  of 
sale  was  an  act  of  bankruptcy,  and  the  deed  fraudulent 
and  void  as  tending  to  defeat  or  delay  creditors. 

On  the  part  of  the  defendants  it  was  insisted,  that, 
inasmuch  as  the  object  of  the  bill  of  sale  was,  not  to 
defeat  or  delay  Grant's  creditors,  but,  on  the  contrary, 
was  expressly  designed  to  enable  him  to  continue  his 
trade,  and  was  not  a  conveyance  of  all  his  property,  or 
of  the  whole  with  a  colourable  exception,  it  was  not 
fraudulent  and  void,  nor  an  act  of  bankruptcy. 
The  Lord  Chief  Justice,  in  leaving  the  case  to  the  Summing  op. 

jury,  told  them  that  the  question  for  them  to  consider, 

* 

was,  whether  the  deed  of  the  7th  of  June,  1855,  was 
executed  with  a  view  and  intent  to  delay  and  defeat  the 
creditors.  He  then  proceeded  in  substance  thus; — No 
doubt,  as  a  proposition  of  law  and  common  sense,  every 
man  must  be  supposed  to  contemplate  the  natural  con-> 
sequences  of  his  own  acts ;  and,  if  this  deed  naturally 
does  defeat,  and  naturally  does  delay,  the  rights  and 
remedies  of  creditors,  unless  there  be  circumstances 
supervening  to  alter  that  necessary  consequence,  you 
wilt  presume  that  that  was  intended  which  the  deed 
necessarily  does.  It  does  not  follow,  however,  that  the 
execution  of  a  deed  conveying  all  the  property  is  an  act 
of  bankruptcy ;  because  the  very  essence  of  trade  is,  to 
sell  and  buy ;  and,  if  a  man  can  sell  the  whole  of  his 
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1856.       Stock  for  1000^,  which  is  wordi  only  8002.  or  900/L,  be 
""T  is  carrying  on  his  business.     It  has  been  and  is  a  ques- 

V.  tion  whether  that  one  single  act  of  sweepuig  away  may 

or  may  not  have  the  effect  of  defeating  or  delaying  cre- 
ditors, where  accompanied  by  other  circumstances,  because 
it  facilitates  the  carrying  away  of  an  amount  of  property. 
But  each  case  must  depend  upon  its  own  circumstances. 
Grant,  the  bankrupt,  says  this, — ^'I  had  a  business  worth 
200/.  a  year,  or  more.  I  had  a  stock  worth  3000^  :^  and 
he  swears  positively  that  it  cost  him  from  4000/.  to  5000L 
"  I  had  property  which  I  had  mortgaged  to  the  full  extent; 
and,  amongst  others,  I  owed  Dawsons  a  sum  secured 
on  mortgage.  I  owed  them  two  further  sums  of 
16721  7s.  6(L  and  132/.  12^.  6d*'  And  now  comes  the 
important  part  of  the  case.  *'  My  business  was  such 
that  I  required  supplies  daily  of  papers,  comparatively 
of  small  amount"  (compared  with  the  nature  of  his  debt 
due  to  Dawsons).  *'  They"  (for,  this  is  the  effect  of  his 
evidence)  "  used  my  exigency  in  wanting  the  papers,  as 
a  screw  to  compel  me  to  assign  all  my  property  to  them, 
on  these  terms,  that  they  were  to  pay  my  creditors  5s. 
in  the  pound,  and  to  pay  themselves  in  full."  If  that 
is  true,  that  is  defeating  and  delaying  with  a  vengeance. 
That  was  the  first  bargain.  If  that  were  so,  there  could 
be  no  question.  Some  of  the  creditors  decline  to  accede 
to  the  proposed  arrangement.  Then,  what  happens? 
Why,  upon  condition  that  a  future  supply  shall  take 
place  for  an  uncertain  time, — so  long  as  they  please, — 
Grant  assigns  the  whole  of  his  stock  to  the  defendants. 
Does  that  delay  the  creditors?  Why,  the  moment  they 
came  in  under  the  deed, — as  they  might  have  done  the 
next  day, — and  stopped  the  supply  of  papers,  the 
creditors  could  not  levy  an  execution  on  the  premises. 
To  that  extent  they  were  defeated  and  delayed.  The 
defendants'  counsel  contends  that  the  object  was,  not 
to  defeat  or  delay  the  other  creditors,  or  to  give  the 
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defendants  a  preference   or  advantage,   but  simply  to        1856. 
enable  Grrant  to  continue  his  trade.     They  had  no  right      P£hnell 
to  imrgain  with  him  to  assign  over  the  whole  of  his  pro-  ^' 

perty,  to  defeat  his  creditors,  for  the  small  consideration, 
irhidi  might  be  nominal,   and  might  be   stopped  the 
next  day.     It  is  a  question  for  you.     It  is  for  you  to  say 
irhether  this  was  done  with  the  intention  of  delaying 
and  defeating  the  creditors.    If  it  has  that  effect,  nobody 
can  doubt  for  a  moment  that  this  would  be  an  improper 
assignment.     Was  there  any  reason  to  believe  it  would 
not  have  that  effect?     The  necessary  consequence  was, 
that  Messrs.  Dawsons,  the  instant  that  deed  was  exe- 
cuted, might  have  stopped   the  supply  of  papers,  and 
swept  away  all  the  goods.     You  will  say  whether  in  this 
case  that  was  their  intention :  if  you  think  it  was,  there 
is  an  end  of  the  case,  and  your  verdict  will  be  for  the 
plaintiflb.     If,  on  the  other  hand,  you  think  it  was  not 
<bne  with  that  view,  but,  as  Mr.  Bovill  says,  simply  to 
assist  the  creditors,  and  to  enable  Grant  to  go  on,  and 
so  to  enable  him  to  pay  his  other  creditors, — which  is  a 
very  strong  proposition,  as  it  seems  to  me, — you  will 
find  for  the  defendants.     Every  thing  that  is  tangible  is 
assigned  over,  except  the  book-debts:  and   the  book- 
debts  are  such  as  surely  a  creditor  of  Grant  for  30/.  or 
40/.,  with  a  judgment  and  execution,  would  be  delayed, 
it,  instead  of  finding  something  on  the  premises  whereon 
be  could  levy,  he  had  to  collect  debts  of  trifling  amount 
from  persons  many  of  whom  no  doubt  were  only  occa- 
sional visitors  at  Brighton.     It  is  true  there  is  greater 
fiurility  afforded  now,  by  the  process  of  attachment ;   but 
that  will  not  alter  the  law.      If  you  think,  that,   by 
taking  the  bulk  of  the  property,  and  changing  it  from 
Grant  to  the  Messrs.  Dawson,  that  defeated  or  delayed 
the  creditors,  your  verdict  will  be  for  the  plaintiffs.     If 
you  think  otherwise,  your  verdict  will  be  for  the  de- 
fendants. 
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1856.  The  jury  having  returned  a  verdict  for  the  plaintifis. 


Pennell 
Dawbon. 


Bavilly  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds, — first,  that  the  verdict  was 
against  evidence, — secondly,  that  his  Lordship  misdi* 
rected  the  jury  in  leaving  it  too  strongly  to  them  that 
they  were  to  infer  the  intention  to  defeat  and  delay 
creditors  from  the  effect  of  the  bill  of  sale,  and  for  not 
leaving  the  question  properly  to  the  jury  under  the  67th 
section  of  the  Bankrupt  Act,  12  &  13  Vict  c  106, — 
thirdly,  on  the  ground  of  surprise.  The  aflSdavits  stated 
that  the  stock  in  trade  was  sold  under  the  bill  of  sale  by 
auctioneers  of  respectability,  and  that  the  defendants 
were  surprised  by  the  statements  made  by  the  bankrupt 
at  the  trial  as  to  the  value  of  the  stock,  and  were  conse- 
quently  unprepared  to  contradict  it.  The  following 
cases  were  referred  to, — Baxter  v.  Pritchardy  1  Ad.  &  E. 
456,  3  N.  &  M.  638,  Base  v.  Hayeoeky  1  Ad  &  E. 
460,  n.,  3  N.  &  M.  644,  n.,  Harwood  v.  BartleU, 
8  Scott,  171, 6  N.  C.  61,  Button  v.  Cruttwett,  1  Ellis  &  6. 
15,  and  Smith  v.  Cannan,  2  Ellis  &  B.  35. 

J,  H.  Hodgson  (with  whom  was  ByleSy  Seijt),  shewed 
cause.  By  the  bill  of  sale,  with  the  exception  of  bis 
book-debts,  the  bankrupt  absolutely  denuded  himself  of 
all  his  property,  and  of  all  meaiis  of  paying  his  other 
creditors  a  sixpence.  As  to  16721  Ts.  6d,,  it  may  be 
said  there  was  a  consideration,  inasmuch  as,  in  equity, 
what  is  agreed  to  be  done  must  be  considered  as  done: 
Hutton  V.  Cruttwell,  2  Ellis  &  B.  15.  But,  as  to  the 
13221  12^.  6ef.,  the  defendants  had  no  security,  and  to 
that  extent  the  assignment  was  for  a  past  consideration, 
that  portion  of  the  debt  not  having  been  incurred  upon 
the  faith  of  any  assignment  being  executed.  Graham  v. 
Chapman^  ante,  Vol.  XII,  p.  85,  is  precisely  in  point. 
There,  a    trader,  in  consideration   of  a  past  debt  of 
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240L,  and  a  present  advance  of  200/.,  conveyed  by  i856. 
deed  substantially  the  whole  of  his  property,  giving 
the  transferee  a  right  to  seize  and  take  all  future  ^  v. 
acquired  property,  even  though  it  should  be  pur-  *>awbon. 
chased  with  the  money  which  was  alleged  to  be  the 
consideration  for  the  transfer:  and  it  was  held,  that, 
inasmuch  as  the  trader  got  no  equivaleij);  for  any  part 
of  the  stock  transferred,  and  such  transfer  necessarily 
defeated  and  delayed  his  creditors,  though  without  fraud 
in  fiu:t,  it  constituted  an  act  of  bankruptcy  within  the 
12  &  13  Vict  c.  106,  s.  67.  That  was  followed  by 
Smith  V.  Cannon,  2  Ellis  &  B.  35,  which  came  before 
the  Exchequer  Chamber  on  a  bill  of  exceptions.  G., 
a  farmer,  conveyed  all  his  farming-stock  and  goods  to 
S.  by  bill  of  sale,  by  way  of  security  for  about  90021, 
with  power  of  sale.  The  property  comprised  in  the 
bill  of  sale  was  of  about  the  value  of  2,800/. ;  and  there 
wan  ia  trust  for  G.  of  the  surplus  of  the  property  com- 
prehended in  the  bill  of  sale,  which  was  the  whole  of 
G/s  property,  with  the  exception  of  two  shares  in  a 
joint-stock  bank,  of  the  value  of  17/.  lOs.  each.  S. 
seized  and  sold  enough  of  the  stock  to  pay  the  amount 
secured.  G.  was  declared  bankrupt,  as  a  banker.  The 
bill  of  sale  was  bona  fide  given  under  pressure ;  and  the 
trade  of  the  bankrupt  was  not  affected  by  giving  it.  In 
trover  by  G.'s  assignees  against  S.,  issues  being  joined 
on  pleas  of  not  guilty  and  not  possessed,  and  the  judge 
at  nisi  prius  having  ruled  that  these  facts  were  evidence 
on  which  the  jury  might  find  a  verdict  for  the  plaintiff, 
— it  was  held  by  the  court  of  error,  that  the  necessary 
consequence  of  an  assignment  of  what  is  substantially 
all  the  trader's  property,  is,  to  delay  liis  creditors,  and 
that  the  existence  of  a  resulting  trust,  and  of  a  sub- 
stantial surplus,  does  not  prevent  its  having  that  effect; 
and  that  a  conveyance  delaying  a  trader's  creditors  is 
an  act  of  bankruptcy,  though  it  has  not  the  effect  of 
VOL.  xTm. — c.  B.  2  b 
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1856.  stopping  his  trade;  and  that  A  transaction,  being  itself 
PsNNELL  ^^  ^^  ^^  bankruptcy^  is  not  protected,  though  made 
with  a  party  who  has  no  notice  of  the  circumstances 
making  it  an  act  of  bankruptcy;  and,  consequently! 
that  the  facts  proved  were  evidence  on  which  the  jury 
might  find  for  the  plaintiff  and  the  direction  was 
therefore  right,  Parke,  B.,  there  says:  *'The  test  is, 
not  whether  the  necessary  effect  of  the  deed  is  to  stop 
the  trade,  but  whether  its  necessary  effect  is  to  delay 
the  creditors  of  the  trader.''  The  circumstance  diat 
here  the  deed  contemplated  a  future  supply  of  papers 
and  other  publications  necessary  to  the  continuance  of 
the  bankrupt's  trade,  makes  no  difference.  The  deed 
must  be  construed  as  if  the  question  arose  the  moment 
after  its  execution.  The  defendants  bound  themselves 
to  nothing :  the  supply  might  have  been  stopped  next 
day.  The  circumstances  were  pregnant  to  shew  that 
the  transaction  was  fraudulent,  and  that  the  necessary 
consequence  of  the  deed  was  to  defeat  and  delay  cre- 
ditors. The  verdict  was  clearly  warranted  by  the  evi- 
dence. And  there  is  no  ground  for  saying  that  the  jury 
were  misdirected.  The  Lord  Chief  Justice,  no  doubt, 
made  some  strong  observations;  but  that  is  no  ground 
for  granting  a  new  trial, — Davidson  v.  Stanley t  3  Scott, 
N.  R.  49,  2  M.  &  G.  721.  Neither  is  there  any  ground 
for  the  alleged  surprise:  the  defendants  might  have 
called  witnesses  at  the  trial  to  contradict  the  bankrupt's 
statement  as  to  the  value  of  the  stock. 

Bovill  and  Cleashy^  in  support  of  the  rule.  The  bill 
of  sale  was  a  security  given  for  a  future  consideration,  in 
the  same  sense  as  that  in  Hutton  v.  Crvttwelly  1  Ellis 
&  B.  15,  and  clearly  was  no  act  of  bankruptcy.  To 
make  a  transfer  of  part  of  a  trader's  property  an  act  of 
bankruptcy,  it  must  be  fraudulent  and  made  with  intent 
to  defeat  or  delay  creditors.     [Cresswell^  J.     What  do 
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you  mean  by  firaudulent  ?]    Fraud  assumes  so  many       1856. 
aspects  that  it  is  extremely  difficult  to  define  it.    [Oew-     Pemnell  * 
well^  J.    Is  an  intent  to  delay  creditors  a  fraud?]     No 
doubt.     ICretiweU,  J.    Then,  if  a  deed  is  executed  with 
intent  to  delay  creditors,  it  is  fraudulent.]     No  fraud 
was  intended  or  perpetrated  here.    This  was  not  an 
assignment  of  all  Grant's  property.    The^  recital  confines 
it  to  his  stock  in  trade :  see  Payler  ▼•  Homersham,  4  M. 
&  Selw.  423,  and  the  cases  collected  in  the  notes  to 
Roe  y.  Tranmarr  (Willes,  632),  in  2  Smith's  Leading 
Caaes^  4th  edit  p.  414.     And  the  evidence  shewed  that, 
besides  this,  Grant  had  household  frimiture  worth  472., 
and  book-debts  to  the  amount  of  about  45021     The 
question,  then,  is,  whether  an  assignment  of  a  part  of 
a  man's  property,  partly  for  a  past  debt,  and  partly  for 
a  fiiture  debt,  is  an  act  of  bankruptcy.    [JerviSf  C.  J. 
I  certainly  thought  that  the  defendants  were  doing  the 
best  they  could  for  themselves,  with  the  co-operation  of 
Grant,  who  was  entirely  in  their  hands.]     In  Warsley 
▼.  De  Mattas,  1  Burr.  467,  478,  Lord  Mansfield  says : 
^  There  is  a  great  difference  between  the  conveyance  of 
4x11  and  of  a  part.     A  conveyance  of  a  part  may  be 
public,  fair,  and  honest :  as  a  trader  may  sell,  so  he  may 
openly    transfer  many  kinds  of  property   by  way  of 
security ;  but  a  conveyance  of  all  must  either  be  fraudu- 
lently kept  secret,  or  produce  an  immediate  absolute 
bankruptcy."     And  at  the  end  of  the  judgment  he 
says, — "  Under  all  the  circumstances,  we  are  of  opinion 
that  this  conveyance  of  the  bankrupt's  whole  substance 
to  De  Mattos,  though  by  way  of  security,  and  for  valu- 
able consideration,  is  fraudulent  and  an  act  of  bank- 
ruptcy.   The  determination  here  is,  upon  the  assignment 
of  afl."     [JervUy  C.  J.     In  Smith  v.  Cannan^  Mr.  Baron 
Parke  says  that  the  supposition  that  the  exception  of 
part  makes  a  difference  ^'is  founded  on  a  misappre- 
hension of  the  reasons  given  by  the  judges  in  the  older 
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amount  of  the  security  was  not  to  exceed  2000/.;  and        ]856. 
the  mortgagee  was  impowered,  in  default  of  payment  of     pennbll 
the  bills,  three  days  after  demand,  to  enter  the  premises, 
and  to  take  possession  of  all  the  machinery,  and  to  sell 
the  same,  and,  after  payment  of  the  amount  of  the  bills 
then  due  or  running,  to  pay  the  surplus  of  the  proceeds 
of  the  sale  to  the  mortgagors.     At  the  time  of  the  exe- 
cution of  the  deed,  the   machinery  was  worth  ISOOLf 
and  the  trader's  effects  much  exceeded  3000/. ;  and  he 
deposed  that  the  deed  was  executed  with  a  view  to  obtain 
cash  for  the  bills,  and  without  any  intent  to  defeat  or 
delay  his  creditors.     And  it  was  held  that  there  was  no 
evidence  to  constitute  the  execution  of  the  assignment 
an  act  of  bankruptcy ;  and,  further,  that,  if  there  had 
been  any  such  evidence,  the  proper  question  for  the 
jury  was,  not,  whether  the  deed,  if  acted  upon,  would 
have  stopped  the  business,  but  whether  it  would  have 
produced  insolvency.     [Jervis,  C.  J.     Is  not  the  proper 
cjuestion, — Do  you  infer  from  the  deed,  and  from  the 
surrounding  circumstances,  an  intention  to  defeat  and 
clelay  creditors  ?]     So  to  leave  it  to  the  jury,  without 
explanation,  necessarily  would  mislead   them.     It   was 
impossible  for  the  jury  to  come  to  any  other  conclusion 
than  that  which  they  came  to  in  this  case,  from  the 
manner  in  which  it  was   presented   to   them.     They 
should  have  been  told,  that,  if  they  believed  that  the 
deed  was  executed  bona  fide  in  furtherance  of  a  previous 
agreement,  it  was  not  an  act  of  bankruptcy,  and  they 
must  find  for  the  defendants.     In  Graham  v.  Chapman^ 
the  deed  conveyed  the  whole  of  the  bankrupt's  property, 
even    the   consideration   paid  for   the   very  assignment 
itsel£     So,  Smith  v.  Cannan  was  the  case  of  an  assign- 
ment of  all  the  baukrupfs  available  property,  with  a 
resulting  trust.     Here,  part  only  was  assigned.     The 
facts  of  this  case  are  all  fours  with  Huttan  v.  CruttwelL 
Assuming  that  the  summing  up  was  right,  the  verdict 
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1856.       clearly  was  not  justified  by  the  evidence.    Then,  as  to 
P£>jNELL     surprise,  the  defendants  went  down  prepared  to  sustain 
the  validity  of  the  assignment :  they  had  no  reason  to 
expect  that  the  bankrupt  would  give  such  evidence  as  to 
the  value  of  thd  stock  as  he  did. 

Cresswbll,  J.  I  am  of  opinion  that  the  summing  up 
of  the  Lord  Chief  Justice  (who  takes  no  part  in  thb 
decision),  taken  literally,  was  quite  correct.  But,  at  the 
same  time,  we  are  all  of  opinion  that  there  are  one 
or  two  passages  in  it  which  may  very  well  have  been 
misunderstood,  and  that  the  jury  may  have  supposed  it 
was  intended  as  a  direction  in  point  of  law,  and  not  a 
mere  expression  of  his  Lordship's  opinion  in  point  of 
fact  We  therefore  think  there  should  be  a  new 
the  costs  to  abide  the  event 

Rule  absolute  accordingly,  (a) 


(a)    The  cause   was  tried      Willes,  J.,  wben  a  verdict  was 
again,  at  the  sittings  in  London      found  for  the  defendants, 
after  Trinity  Term,  1856,  before 
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HIS  was  an  action  upon  the  case  for  a  fraudulent  An  action  wT.l 
misrepresentation  of  the  credit  and  character  of  a  third  repreLnution 

DerSOn*  **"  writing  as  to 

*^  *  ^  ^    ^         the  character 

The  declaration  stated^  that,  before  the  committing  andcircum- 
of  the  grievance  by  the  defendant  (below)  thereinafter  third  person, 
mentioned,  Robert  Case  applied  to  the  plaintiff  (below),  J^^^^S^ 
and  requested  her  to  let  on  hire  and  deliver  to  him  induced  to  give 

,     *  credit  to  such 

certain  household  furniture  of  great  value,  the  property  third  person, 
of  the  plaintiff  (below),  for  reward  to  be  therefore  paid  piain^  might 
by  the  said  Robert  Case  to  the  plaintiff  (below)  in  that  ^»J^«  ^^^Zed 
behalf;  that  thereupon,  the  plaintiff  (below),  being  un-  ty  subsequent 
acquainted  with  the  credit,  circumstances,  and  character  utions  of  the 
of  the  said  Robert  Case,  was  referred  by  him  to  the  defend-  the  ^ryarT* 
ant  (below)  for  information  respecting  the  same,  whereof  sjjtwfied  that 
the  defendant  (below)  then  had  notice,  and  was  then  ap-  was  aubstan- 
plied  to  by  the  plaintiff  (below)  respecting  the  character  by  tL  written 
and  circumstances  of  the  said  Robert  Case  with  reference  r!P!fJf^l!!'°" 

to  give  tbc 

to  the  matter  aforesaid  ;  that  thereupon  the  defendant  credit, 
(below),  by  then  falsely  and  fraudulently  representing  to 
the  plaintiff  (below)  that  she  the  defendant  (below)  had 
known  the  said  Robert  Case  for  some  years,  and  that, 
should  the  defendant  (below)  arrange  with  the  said 
Robert  Case  to  take  the  said  furniture,  she  the  plaintiff 
(below)  need  be  under  no  apprehension  of  his  honesty, 
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1 856.       and  that  the  said  Robert  Case  held  a  very  responsible 
Tatton      situation,  and  therefore  there  was  nothing  for  the  plain- 
tiff (below)  to  fear,  induced  the  plaintiff  (below)  to  let 
on  hire  and  deliver,  and  the  plaintiff  Tbelow),  relying 
on  the  said  representation  of  the  defendant  (below),  and 
believing  the  same  to  be   true,  did  let  on  hire  and 
deliver  the  said  household  furniture  to  the  said  Robert 
Case  for  reward  to  be  therefore  paid  by  the  said  Robert 
Case  to  the  plaintiff  (below);  whereas,  in  truth  and  in 
fact,  at  the  time  the  defendant  (below)  so  made  the  said 
representation,  the  said  Robert  Case  was  not  an  honest 
man,  but  was  then  a  very  dishonest  man,  and  was  not  in 
a  responsible  situation,  or  in  any  situation,  and  was  not 
likely  to  take  care  of  or  safely  keep  the  said  furniture 
during  the  said  hiring,  or  to  return  the  same  to  the 
plaintiff  (below)  at  the  end  of  the  said  hiring,  or  to  pay 
to  the  plaintiff  (below)  the  reward  for  the  said  hiring,  as 
the  defendant  (below)  then  well  knew;  and  the  defend- 
ant (below)  thereby  then  falsely  and  fraudulently  de- 
ceived the  plaintiff  (below)  as  aforesaid ;   whereby  and 
by  means  of  the  premises  the  plaintiff  (below)  had  lost 
the  reward  agreed  to  be  paid  to  her  by  the  said  Robert 
Case  for  the  use  of  the  said  household  furniture,  and 
the  same  was  wholly  due  and  unpaid  to  the  plaintiff 
(below),  and  divers  articles  of  the  said  household  furni- 
ture had  become  and  were  wholly  lost  to  her, — the 
same  having  been  either  wrongfully  removed,  carried 
away,  and  converted  to  his  own  use  by  the  said  Robert 
Case,  or  distrained  and  sold  for  rent  due  from  him  whibt 
in  his  possession  under  the  said  letting,  and  the  plaintiff 
(below)  had  been   put  to  great  expense  in  obtaining 
possession  of  other  of  the  articles  of  the  said  household 
furniture,  and  been  obliged  to  pay  and  had  paid  rent 
due  from   the  said  Robert  Case  for  which   the  said 
articles  were  distrained  whilst  in  his  possession  under 
the  said  letting,  and  the  charges  of  a  distress  for  such 
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rent,  to  prevent  the  said  furniture  from  being  sold  for       1856. 
such  rent,  and  had  also  been  obliged  to  pay  and  had      Xatton 
paid  other  charges  and  expenses  in  and  about  search-      ^' 
iDg  for  and  recovering  the  said  furniture,  and  obtaining 
reposseesion  thereof,  and  the  said  furniture  was,  whilst 
in  the  possession  of  the  said  Robert  Case  under  the 
said  letting,  much  damaged,  and  the  plaintiff  (below) 
had  been  and  was  bj  means  of  the  premises  otherwise 
injured,  &c. 

•  The  defendant  (below)  pleaded  not  guilty,  whereupon 
issue  was  joined. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first 

sitting   at    Westminster   in    Easter   Term    last.      The  Plaintiff*! 

plaintiff,  upon  her  examination  stated  that  Robert  Case  ^^'  ^°^* 

applied   to  and  requested   her  to   let  on   hire   to  him 

certain   household   furniture    at  a   certain  rent.  Case 

stating  to  her  at  the  time  of  such  application  that  he  was 

a  clerk  in  the  employ  of  an   insurance  company,  at  a 

salary  of  100/.  a  year,  and  50/.  besides  for  other  services, 

paid  monthly;  that  she,  the  plaintiff,  then  required  a 

reference  from  the  said  Robert  Case,  and  that  Case  then 

referred  her  to  the  defendant;  that  she,  the  plaintiff, 

tbereupon  wrote  and  sent  a   letter  to  the   defendant, 

Vrhich  letter  was  then  produced  and  given  in  evidence 

on  the  part  of  the  plaintiff,  and  was  in  the  words  and 

figures  following : — 

"  I  am  referred  to  you  by  Mr.  Case,  who  has  applied  Plaintiff's 
to  me,  in  answer  to  my  advertisement  in  the  Times, 
respecting  the  hire  of  my  furniture.  I  should  have 
written  before  respecting  Mr.  Case,  but  thought  it  better 
to  keep  the  matter  open  for  a  week,  before  applying  to 
the  referees.  As  a  matter  of  course,  it  behoves  me  to 
l>e  very  cautious;  and,  perhaps,  as  you  are  related  to 
Mr.  Case,  and  doubtless  feel  interested  about  them,  you 
would  have  no  objection  to  become  guarantie  for  the 
safety  and  regular  payment  (a  quarter  in  advance)  of 
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Answer. 


the  furniture.     I  shall  feel  obliged  by  a  few  lines  in 

return,  as  I  shall  wait  your  answer  before  applying  to 

other  referees. 

Yours,  &C. 

"E.  Wade.** 

And,  that,  in  answer  thereto,  she,  the  plunti^ 
received  a  letter  written  and  sent  to  her  by  the  defiend* 
ant,  which  letter  was  then  produced  and  gpiven  in 
evidence  on  the  part  of  the  plaintiff,  and  was  in  ifce 
words  and  figures  following: — 

'« 19th  November,  ISfia. 

^*  I  ought  to  apologise  for  not  having  answered  your 
note  sooner;  but  illness  prevented.  I  have  known  Mr- 
Case  some  years;  and,  should  you  arrange  with  him  to 
take  the  furniture,  you  need  not  be  under  any  ^ppn^ 
hension  of  his  honesty :  and  he  holds  a  very  leifKXisible 
situation;  therefore  there  is  nothing  to  fear.  As  tegudM 
the  security,  I  have  mentioned  that  to  him,  and  he 
objects  to  give  personal  security  for  furniture ;  so  that 
the  matter  must  rest  between  you  and  Mr«  Case." 

That,  after  receiving  the  last-mentioned  letter,  die^ 
the  plaintiff,  had  an  interview  with  the  said  Robert 
Case,  and  told  him  that  she  wished  to  see  his  employeiBi 
and  that  the  said  Robert  Case  then  objected  thereto^ 
saying  that  he  had  been  so  short  a  time  in  their  emptej 
that  he  should  not  wish  so  delicate  a  matter  as  hiring 
furniture  to  be  named  to  them ;  that  she,  the  plaintiff, 
then  said  to  him,  **  You  cannot  expect  me  to  rely  on 
your  word,  and  I  must  see  some  person  who  will  asson 
me  that  your  statement  is  correct,  or  I  must  decline ;' 
that,  after  the  last-mentioned  interview  with  the  sud 
Robert  Case,  she,  the  plaintiff,  called  upon  and  had  so 
interview  with  the  defendant,  and  that  at  such  intervien 
she,  the  plaintiff,  took  with  her  the  letter  which  she  had 
received  firom  the  defendant,  and  held  it  in  her  hand, 
and  apologised  to  her  for  troubling  her  a  second  time, 
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After  receiving  her  note,  and  she,  the  plaintiff,  said  to        1856^ 
the  defendant,  **  I  ani  sorry  to  trouble  you  again  about      Tatton 
Mr.  Case,  but  he  objects  to  my  seeing  his  employers,       ^' 
and,  unless  you  assure  me  he  is  employed  as  he  states,  I 
must  decline  treating  with  him,"  and  that  thereupon  the 
defendant  then  said  to  the  plaintiff,  **  You  may  depend  YeihtX  rapre- 
upon  it;"  and  that  she,  the  plaintiff,  then  said  to  the  ■~^****°** 
defendant,    <*The    amount   of  his   salary  is    scarcely 
adequate  to  the  expenses  he  is  incurring,'*  and  that  the 
defendant  thereupon  said  to  the  plaintiff,  '^He  has 
engaged  two  clerks  out  of  the  office  of  the  company,  at 
30i.  per  week  for  board  and  lodging;"  and  that  the 
plaintiff  then  said  to  the  defendant,  <^It  would  have 
been  more  satisfectory  if  I  had  called  upon  his  employ- 
ers,*' and  that,  in  answer  thereto,  the  defendant  then 
said  to  the  plaintiff,  ^^It  would  be  better  for  him  to 
decline  the  furniture  than  that  you  should  do  so  ;**  and 
that  the  plaintiff  then  said  to  the  defendant,  '*  Ifycu^  as 
a  respectable  person^  assure  me  his  statement  is  correct,  I 
dUitt  close  with  him^  and  that,  in  answer  thereto,  the 
defendant  then  said  to  the  plaintiff,  **  You  may  do  so 
with  perfect  safety ;"  that,  after  the  last-mentioned  inter- 
Tiew  and  conversation  with   the   defendant,  she,  the 
plaintiff,  let  on  hire  and  delivered  the  within-mentioned 
iiimiture   to  the  said  Robert  Case   as  alleged  in  the 
declaration. 

Upon  her  cross-examination,  the  plaintiff  said  that  Cross-extmi- 
she  was  not  quite  satisfied  with  the  answer,  unless  she 
could  see  the  said  Robert  Case's  employers,  and  so  in- 
formed the  said  Robert  Case  at  her  aforesaid  interview 
with  him  after  she  had  received  the  said  letter  of  the 
defendant,  and  before  her  aforesaid  interview  with  the 
defendant,  and  that  the  said  Robert  Case,  in  answer 
thereto,  then  referred  her  to  the  defendant;  that  she 
then  required  of  the  said  Robert  Case  that  the  defendant 
should  satisfy  her  of  the  truth  of  bis  statement,  and  that 
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she  would  not  have  gone  an  with  the  transaction  without 
the  defendant  had  assured  her  that  the  said  Robert  Cau^s 
statement  was  correct^  and  that  she  then  said  to  the  said 
Robert  Case,  ^'I  must  have  an  assorance  from  some 
person  that  your  statement  is  correct,  or  I  shall  decline," 
and  that  he  then  said  the  defendant  would  do  that; 
that  her  object  in  going  to  the  defendant,  was,  that  the 
defendant  might  assure  her  that  the  statement  of  the 
said  Robert  Case  was  correct;  that  she  relied  on  the 
statements  aforesaid  made  by  the  defendant  at  the  inter- 
view toith  the  defendant;  that  it  was  the  statements  afore^ 
said  made  at  this  interview  that  induced  her  to  trust 
the  said  Robert  Case;  that  she  should  have  refused  him 
certainly y  if  the  defendant  had  not  made  the  statements 
aforesaid  at  that  interview;  and  that  it  was  the  defendants 
representations  aforesaid  at  that  interview  that  induced 
her  to  part  toith  her  furniture  aforesaid. 

Upon  re-examination,   the  plaintiff  stated   tiuit  she 
reUed  on  the  defendants  said  letter  also,  and  that  she 
would  not  Jiave  let  the  said  Robert  Case  have  the  said 
furniture  toithout  that  letter. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the 
jury  ought  to  find  a  verdict  for  the  defendant,  if  they 
believed  the  evidence  given  by  the  plaintiff,  and  that 
she  would  not  have  parted  with  her  furniture  unless  she 
had  received  the  defendant's  oral  representations  afore- 
said, and  required  the  learned  judge  so  to  direct  the  jury. 

The  learned  judge,  however,  told  the  jury  '*  that  the 
result  of  the  evidence  was,  that  the  plaintiff  was  uiduced 
partly  by  the  letter  of  the  defendant  aforesaid,  and  partly 
by  the  oral  representations  of  the  defendant  aforesaid, 
to  part  with  her  furniture  aforesaid;  but  that,  if  they 
were  of  opinion,  and  believed,  that  the  plaintiff  was 
substantially  and  mainly  induced  by  the  letter  of  the 
defendant  aforesaid  to  part  with  her  furniture  aforesaid, 
jthe  plaintiff  was  entitled  to  their  verdict*** 
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The  counsel  for  the  defendant  excepted  to  that  ruling,       1856. 

and  insisted  that  the  jury  ought  to  find  a  verdict  for  the  — ;z 

defendant,  if  they  believed  the  evidence  given  bj  the  v. 

plaintiff,  and  that  she  would  not  have  parted  with  her 
furniture  aforesaid  unless  she  had  received  the  defen-  Exception, 
dant's  oral  representations  aforesaid. 

The  jury  having  found  for  the  plaintiff,  the  exceptions 
were  now  brought  by  writ  of  error  to  the  Exchequer 
Chamber,  and  argued  before  Pollock,  C.  B.,  Alderson, 
B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J., 
and  Bramwell,  B. 

Kingdon,  for  the  plaintiff  in  error.     Th^  6th  section 
9  6«  4,  c.  14,  enacts  that  ''  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods  upon,*  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith."     The  question  to  be  raised  upon 
this  bill  of  exceptions,  is,  whether,  to  bring  a  case  within 
that  statute,  the  whole  representation  or  assurance  must 
not  be  in  writing, — whether  it  applies  to  a  case  in  which 
part  of  the  alleged  misrepresentation  was  in  writing  and 
part  oral.     It  appears  that  Case,  who  proposed  to  hire 
certain  furniture  of  the  plaintiff,  had  made  a  statement 
to  the  effect  that  he  was  a  clerk  in  a  certain   office, 
receiving  a  certain  amount  of  salary,  referring  to  the 
defendant  generally :  and  it  is  very  material  to  observe, 
that   the   plaintiff's  letter   docs   not   in   terms  ask   for 
mformatiouy  but  for  a  guarantie.      Now,  the  defendant's 
answer,  declining  to  become  security,  merely  states  col- 
laterally that  she  has  known  Case  some  years,  that  the 
plaintiff  need  be  under  no  apprehension  of  his  honesty, 
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1856.       ^^  ^^^  ^®  ^^'^  ^  responsible  situation,  and  therefore 
there  was  nothing  to  fear.    The  plaintiff  being  dissatis* 


Wadb. 


Tatton 

9.  fied  still,  an  interview  took  place  between  her  and  the 

defendant,  at  which  the  former  said  **  Unless  you  assure 
me  he  (Case)  is  employed  as  he  states,  I  must  dedine 
treating  with  him;"  to  which  the  defendant  answered, 
''You  may  depend  upon  it.*'  At  this  interview,  the 
pkuntiff  again  says  to  the  defendant,  **  1£  you  as  a  res- 
pectable person  assure  me  his  statement  is  correct,  I 
shall  close  with  him ;"  and  the  defendant  in  answer  said, 
''  You  may  do  so  with  perfect  safety."  This  shews  that 
the  plaintiff  was  not  relying  upon  the  written  represent- 
ation at  alL  [Pollock^  C.  B.  All  this  might  be  very 
gjood  aigument  in  support  of  a  motion  for  a  new  trial 
It  might  be  contended  that  the  plaintiff  did  not  munly, 
or  at  all,  rely  upon  the  defendant's  letter.  But  the 
question  is,  whether  the  learned  judge  was  wrong  in  his 
direction  to  the  jury.]  It  is  impossible  to  deal  with  the 
ruling  of  the  judge,  without  dealing  with  the  evidence 
upon  which  it  is  founded.  [^PMoek,  C.  B.  Do  you 
mean  to  contend  that  the  written  representation  is  to  be 
altogether  disregarded,  if  anything  false  is  added  orally  ?] 
No.  The  learned  judge  states  the  result  of  the  evidence 
to  be,  that  the  plaintiff  was  induced  partly  by  the  de- 
fendant's letter,  and  partly  by  her  oral  representations, 
to  part  with  her  furniture.  [PoUock^  C.  B.  The  ques- 
tion is  whether  the  proposition  of  the  learned  judge  was 
correct  in  point  of  law, — that,  there  being  false  repre- 
sentations (a)  made  both  in  writing  and  orally,  if  the 
jury  thought  that  the  plaintiff  was  substantially  and 
mainly  induced  by  the  letter  to  part  with  her  furniture, 
she  was  entitled   to  their  verdict]     That  the  plaintiff 

(a)  It  is  worthy  of  remark,  ments  vouched  bj  the  defendant 

that  there  was  nothing  upon  were  false,  or  that  the  plaintiff 

the  face  of  the  bill  of  excep-  had  sustained  anj  damage, 
tions  to  shew  that  the  state- 
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acted  mainly  upon  the  oral  representations,  is  perfectly       1856. 
manifest     [BramweU^  B.     The  substance  of  your  argu-      Tatton 
ment  is,  that  the  damage  complained  of  did  not  flow 
from  the  ioritten  statement  ?]     Precisely  so.     It  is  sub- 
mitted that  the  whok  of  the  representation  by  which  the 
plaintiff  is  induced  to  do  that  which  leads  to  the  damage, 
must  be  in  writing.     The  whole  statement  need  not  be 
in  writing ;  but  the  whole  inducement  for  the  plaintiff 
to  do  the  thing  which  results  in  the  cause  of  action. 
[BramweUy  B.     In  short,  you  say  that  the  inducement 
to  act  must  be  the  statement  in  writing,  and  nothing 
else.     Coleridge^  J.     Suppose  two  persons  subscribe  a 
written  character,  might  not  the  party  who  acts  upon  it, 
and  sustains  damage  from  its  falsehood,  have  an  action 
against  one  ?]     No  doubt  he  might.     [Pollock^  C.  B. 
Suppose  the  plaintiff  had  stated  the  substance  of  this 
direction  in  his  declaration,  would  it  have  been  bad  on 
general  demurrer  ?]     If  it  shewed  that  a  material  part 
of  the  inducement  for  the  plaintiff  to  give  credit  did  not 
comply  with  the  statute,  it  is  submitted  that  it  would. 
[PoUockj  C.  B.     It  is  difficult  to  see  how  the  question 
eould  be  left  to  the  jury  otherwise  than  by  asking  them 
whether  they  thought  that   the  written  representation 
substantially  and  mainly  produced  the  injury.     Aiders 
9cn^  B.     Suppose  an  oral  statement  had  been  made,  and 
the  plaintiff,  being  in  doubt,  asks  for  a  representation 
in    writing,  and,  having  got  it,  is   still  wavering,  and 
ultimately  is  induced  to  act  upon  a  further  oral  state- 
ment,— would   an   action  lie?]     In  jure,  non   remota 
causa,  sed  proxima  spectatur.     If  regard  is  to  be  paid  to 
the  immediate  cause  operating  upon  the  plaintiff's  mind, 
it  clearly  was  the  oral  representation.     ^iWightman^  J. 
I  should  have  thought  there  was  no  difficulty,   if  the 
word  "  mainly"  had  been  left  out.     AldersoUy  B.     And 
I,  if  the  word  "substantially"  had  been  omitted.   Erle^  J. 
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1856.  Assuming  that  the  plaintiff  was  influenced  both  by  the 
'£j^TTo^  written  and  the  oral  statement,  and  the  oral  statement 
was  made  last,  I  am  of  opinion  that  the  defendant  is 
liable.  You  never  could  ask  a  jury  if  they  thought  the 
letter  alone  induced  the  plaintiff  to  part  with  his  goods. 
No  man  acts  upon  a  single  inducement.  The  appear- 
ance and  demeanour  of  Case  must  have  operated  in 
some  degree  upon  the  pluntiff's  mind.  AUersanp  6. 
Suppose  the  plaintiff  bad  required  two  written  statements 
(from  different  persons),  and  these  were  given  at 
different  times.  The  persons  giving  them  would  not  be 
jointly  liable.  According  to  your  argument,  neither 
would  be  liable,  though  each  is  a  causa  sine  qua 
non.  Is  not  the  letter  here  causa  sine  qu&  non?] 
In  the  case  put, — which,  however,  differs  widely  finom 
this, — there  would  be  a  cause  of  action  complete  agunst 
each.  But  that  is  not  precisely  this  case.  Where  the 
same  person  makes  two  separate  and  distinct  representa- 
tions, one  being  in  writing,  the  other  not,  and  each 
operates  upon  the  mind  of  the  person,  to  whom  the 
representations  are  made,  how  are  they  to  be  separated  ? 
Formerly,  these  representations  as  to  the  character  and 
credit  of  third  persons  were  thought  to  be  within  the 
4th  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3, 
until-  that  was  set  right  by  the  case  of  Pasley  v.  Freeman^ 
3  T.  R.  61.  In  Lyde  v.  Barnard,  1  M.  &  W.  101, 114, 
Parke,  B.,  says, — **  Since  the  case  of  Pasley  v.  Freeman, 
it  is  well  known,  from  some  reported  cases,  and  fix>m 
others  which  have  not  found  their  way  into  the  books, 
that  a  practice  had  grown  up  of  fixing  a  person  with  the 
debt  of  another,  by  parol  evidence  of  a  representation 
as  to  the  solvency  or  trust-worthiness  of  a  third  person, 
and  proof  that  credit  was  given  on  the  faith  of  that 
representation.  The  practice  did  not  extend  to  all  cases 
within  the  statute  of  frauds.     That  statute  applies  to  a 
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guaranties  for  g;ood  consideration,  for  a  debt  already  eon^       1856. 
trailed,  as  well  as  where  credit  was  to  be  given :  but  the      tatton 
evil  existed  only  in  those  cases  in  which  credit  was  sub-       _v. 
aequently  given  on  the  nuth  of  the  representation  made. 
Id  this  respect,  the  practice  of  bringing  actions  on  such 
parol  representations  was  an  evasion  of  the  statute  of 
frauds:   and  Lord  Tenterden  (who  framed  the  act),  I 
think,  meant  to  put  all  the  cases  on  the  same  footing, 
where  one,  on  the  personal  credit  of  another,  gave  per- 
sonal credit  to  a  third,  and  to  make  it  necessary  that 
there  should  be  a  note  in  writing  where  such  credit  was 
given  on  the  fidth  of  a  representation,  as  well  as  where 
it  was  given  on  the  faith  of  a  positive  promise.     I  con- 
rider,  therefore,  the  mischief  to  be  this,  and  no  more." 
[JMloch,  C.  B.    Lord  Tenterden  told  me  that  his  motive 
for  introducing  that  provision  into  the  bill,  was,  that  he 
was  struck  with   the  remarkable  fact,  that,  numerous 
as  actions  of  the  sort  were, — actions  for  felse  representa- 
tions as  to  the  character  and  credit  of  third  persons, 
— the  plaintiff  almost  invariably  succeeded ;  which  in- 
duced him  to  think  there  was  some  latent  injustice  which 
required  a  remedy.     That  is  the  true  history  of  that 
enactment]     Parke,  B.,  and  Alderson,  B.,  in  Lyde  v. 
Jarnardf  treat  the  6th  section  of  the  9  G.  4,  c.  14,  as 
liaving  brought  back  this  species  of  action  within  the 
pale  of  the  statute  of  frauds.     Under  that  statute,  it  has 
been  held  that  the  promise  is  an  entire  thing,  and  if 
void  in  part  for  not  being  in  writing  it  is  void  altogether, 
and  cannot  be  made  the  subject  of  an  action :   per  Lord 
Tenteiden,  in  Thomas  v.  fVUliams,  10  B.  &  C.  664,  671. 
So,  by  parity  of  reasoning,  the   representation,  being 
entire,  cannot  be  good  as  to  part  and  void  as  to  the 
rest     All  the  authorities  upon   this  subject  are  col- 
lected in  the  notes  to  Chandler  v.  Lapus,  Cro.  Jac.  2, 
in  1   Smith's  Leading  Cases,  4th  edit.  pp.  144 — 146, 
VOL.  xvni.— c.  B,  2  c 
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1856.       where   the  precise  point  now  before  the  court,  viz. 

Tattov  whether  in  a  case  depending  partly  but  not  wholly  on 
such  misrepresentations,  parol  evidence  would  be  admis- 
sible, is  said  not  yet  to  have  been  solemnly  decided.  To 
entitle  the  plaintiff  to  recover,  she  was  bound  to  shew 
that  the  damage  complained  of  flowed  from  the  repre- 
sentation set  out  in  the  declaration.  If  the  false  repre- 
sentations of  two  persons  made  at  separate  times  could 
be  said  to  have  caused  the  damage,  no  doubt  both  might 
be  sued.  [Pollock^  C.  B.  An  action  might  be  brought 
against  anyone  who  mainly  and  substantially  contributed 
to  the  wrong.  In  the  case  put,  either  might  be  sued, 
but  I  apprehend  the  plaintiff  could  not  recover  damages 
against  botL]  It  might  be  matter  for  the  equitable 
jurisdiction  of  the  court  [BramweUf  B.  If  A.  makes 
a  false  statement,  upon  which  the  plaintiff  would  not 
have  acted,  but  for  a  subsequent  false  statement  by  B., 
A.  would  not  be  liable  to  an  action.  B.  would  be  the 
causa  causans.  Cokridgef  J.  Suppose  two  persons  on 
separate  occasions  speak  defitmatory  words  of  me,  which 
are  actionable  only  by  reason  of  special  damage,  and  I 
sustain  damage  in  consequence  of  the  speaking  of  all 
the  words, — may  I  not  maintain  an  action  against  either 
of  them  ?]  If  no  damage  would  have  resulted  from 
the  first  speaking,  but  for  the  confirmation  of  the  last 
speaker,  the  latter  only,  it  is  submitted,  would  be  the 
person  liable. 

Hugh  Hills  contrft.  If  the  ruling  of  the  learned  judge 
in  this  case  be  held  to  be  wrong,  a  party  taking  a  refer- 
ence as  to  the  character  or  credit  of  another  must  in 
future  be  content  with  one  referee.  To  entitle  a  plaintiff 
to  maintain  an  action  of  this  sort,  Jiratid  and  damagt 
must  concur.  It  is  not  disputed  here  that  there  was 
fraud.     The  question  is,  whether  it  is  necessary  that  the 
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fraod  charged  in  the  declaration  should  be  found  to       1856. 
have  been  the  sole  cause  of  the  damage,  or  whether  it      Tatton 
is  not  enough  if  it  substantially  caused  the  damage, 
dthoc^h  something  else  might  also  have  been  con- 
tributory thereto.      The  declaration    alleges  that  the 
defendant  made  a  false  and  fraudulent  representation  as 
to  the  character  and  circumstances  of  Case,  and  that,  in 
consequence  of  that  false  and  fraudulent  representation, 
the  plaintiff  parted  with  her  goods.   The  evidence  shewed 
a  representation  in  writing  as  alleged  in  the  declaration, 
and  also  subsequent  oral  representations  to  the  same 
effect;  and  the  plaintiff  proved  that  she  would  not  have 
parted  with  her  goods  but  for  the  written  representation. 
The  learned  judge  fairly  stated  the  result  of  the  evidence 
to  be,  that  the  plaintiff  was  induced  partly  by  the  de- 
fendant's letter,  and  partly  by  her  oral  representations, 
to  let  Case  have  the  furniture :  but  that,  if  they  believed 
that  the  plaintiff  was  substantially  and  mainly  induced 
by  the  defendant's  letter  to  part  with  her  furniture,  she 
vras  entitled  to  their  verdict.     It  is  difficult  to  see  how 
otherwise  the  case  could  have  been  lef^.     It  is  scarcely 
possible  to  conceive  a  case  in  which  a  party  is  influenced 
by  one    single  simple   motive.      Relying  substantially 
upon   the  defendant's   written    representation,    is    the 
plaintiff  to  lose  her  remedy  because  she  may  have  been 
somewhat  influenced  by  the  subsequent  oral  represen- 
tations of  the  defendant  or  the  plausible  appearance 
and  manner  of  the  party  she  was  dealing  with  ?    Whe- 
ther she  really  was  influenced  by  the  one  statement  or 
the  other,  was  matter  for  comment  on  the  part  of  counsel 
to  the  jury.     But,  if  the  written    representation   was 
substantially  the   cause  of  the  damage  of  which   the 
plaintiff  complains,  it  is   properly   the   subject  of  an 
action.     [Alderson^  B.     If  the  plaintiff  sustained   any 
damage  from  the  written  representation,  the  rest  would 

2  c  2 
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1856.       be  mere  matter  of  computation  for  the  jury.]    Preciaelj 

Tatton      ^'     ^  ™*"*  ^^  ^^^  credit,  referring  to  A.  and  B.     A, 
9.  writes  an  answer,  stating  that  he  knows  him  well,  and 

that  he  is  employed  as  secretary  to  a  railway  company, 
with  a  salaxy  of  5001  a  year,  which  turns  out  to  be 
£Etlse.    The  inquirer,  not  knowing  A.,  pauses  until  he 
receives  B.'s  answer.     B.  writes^  saying  that  he  knew 
the  party  some  years  ago,  and  believed  him  to  be  then 
responsible  and  trust-worthy,  but  that  he  knows  nothing 
of  his  present  circumstances.     Upon  this  the  required 
credit  is  given,  and  the  result  is,  a  loss  to  the  creditor. 
Is  A.  the  less  liable  for  his  &lse  representation,  because 
the  credit  would  not  have  been  given,  but  for  the  true 
representation  subsequently  made  by  B.  ?     Or,  would 
he  be  less  liable,  if  B.'s  statement  also  were  false?     The 
priority  of  the  statements,  or  the  degree  of  influence 
each  may  possibly  have  on  the  mind  of  the  person  to 
whom  they  are  made,  surely  cannot  be  the  criterion  of 
liability. 

After  a  short  conference,  HiU  was  informed  that  the 
court  did  not  desire  to  hear  him  further. 

Pollock,  C.  B.  I  can  very  well  understand  the 
dissatisfaction  felt  by  Mr.  Kingdon  at  the  result  of  the 
trial ;  and  I  can  perfectly  enter  into  the  view  which  he 
takes,  when,  the  plaintiff  having  almost  admitted  heraelf 
out  of  court  by  the  answers  which  she  had  given  on 
cross-examination,  to  the  effect  that  it  was  die  state- 
ments verbally  made  by  the  defendant  that  induced  her 
to  trust  Case,  and  that  she  would  certainly  have  refused 
to  do  so  but  for  those  representations,  stated,  on  re- 
examination, that  she  relied  on  the  defendant's  letter 
also,  and  that  she  would  not  have  let  Case  have  the  fur- 
niture without  that  letter.    The  learned  judge  then  had 
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before  him  the  evidence  of  the  plain  tiff,  fint,  generally  1856. 
stating  the  circamstances  out  of  which  the  cause  of  tattom 
action    arose,    then,    on   cross-examination,    admitting  *• 

that  the  defendant's  oral  representations  induced  her  to 
trust  Case,  and  then  on  re-examination  averring  that 
she  would  not  have  trusted  Case  but  for  the  written 
statements, — the  words  probably  being  put  into  her 
mouth  by  the  adroitness  of  counseL     It  b  not  for  us  to 
say  whether  the  jury  have  come  to  a  right  concludon, 
or  what   their  verdict  ought  to  have  been.      But  the 
question  for  us  to  consider  simply  is,  whether  or  not  the 
case  was  properly  left  to  them.     It  is  clear  upon  the 
evidence  that  the  plaintiff  in  part  may  have  relied  on 
the  oral  and  in  part  on   the   written  representations. 
Then,  the  learned  judge,  inasmuch  as  the  defendant 
would  not  be  responsible  for  what  passed  by  word  of 
mouth,  but  would  be  for  the  statements  contained  in  the 
letter,    tells  the   jury,   that,  if  they  believe  that   the 
plaintiff  was  substantially  and  mainly  induced  by  the 
letter  of  the  defendant  to  part  with  her  furniture,  the 
plaintiff  was  entitled  to  their  verdict.     I  am  of  opinion 
that  that  direction  was  perfectly  free  from  objection. 
It  may  be  that  the  jury  ought  to  have  come  to  a  different 
conclusion :    but   the   question    is,    was  the  direction 
right.     I  think  it  was  perfectly  right     I  take  it  to  be 
clear,  that,  if  a  person   does  an  act  for  which   he  is 
by  law  responsible, — and  a  person  making  a  false  repre- 
sentation in  writing  is  responsible  in  law, — be  is  liable 
to  be  sued  for  the  mischief  he  has  occasioned ;  and  it  is 
no  answer  to  say  that  something  else  in  part  contributed 
to  it  (not  being  the  consequence  of  the  conduct  of  the 
defendant  himself).   If  the  false  representation  in  writing 
substantially   contributed  to  the   injury  of  which  the 
plaintiff  complains,  the  defendant  is  clearly  responsible. 
I  think  our  judgment  ought  to  be  for  the  plaintiff. 
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1856.  Aldebson^  B.     I  also  think  the  question  was  entirelj 

Xatton      ^^'  ^^^  j^7*    "^^^  eridence  shews  that  the  plaintiff  at 
y^^'  least  partly  acted  upon  the  written  representation.     For 

all  the  damage  resulting  from  that  representation^  there- 
fore^ the  defendant  is  clearly  liable. 

CoLERiDGB,  J.  I  am  of  the  same  opinion.  In  sub* 
stance,  exactly  the  right  question  was  put  to  the  jury. 
The  6th  section  of  the  statute,  upon  which  the  question 
turns,  enacts  that  no  action  shall  be  brought  whereby  to 
chaige  any  person  upon  or  by  reason  of  any  represent* 
ation  or  assurance  made  or  giren  concerning  or  relating 
to  the  character,  conduct,  credit,  ability,  trade,  or  deal- 
ings of  any  other  person,  to  the  intent  or  purpose  that 
such  other  person  may  obtain  credit,  money,  or  goods 
upon,  unless  such  representation  or  assurance  be  made 
in  writing, signed  by  the  party  to  be  charged  therewith: 
it  leaves  everything  else  to  the  general  principle  of  law. 
What  is  that  general  principle  ?  Why,  that  there  must, 
in  order  to  sustain  an  action  of  this  sort,  be  damnum  et 
injuria.  No  doubt,  there  was  abundant  evidence  of 
injuria  here ;  and  it  was  for  the  jury  to  say  whether  or 
not  the  injuria  produced  the  damnum.  That  is  entirely 
a  question  for  them.  The  defendant  must  pay  damages 
wholly  for  the  injuria. 

WiQHTHAN,  J.  I  am  of  the  same  opinion.  The 
allegation  in  the  declaration  is,  that  the  plaintiff  was 
induced  by  the  fitlse  and  fraudulent  representation  of 
the  defendant  to  give  credit  to  Case,— that  is,  by  the 
representation  which  was  proved  by  the  writing.  The 
plaintiff,  in  her  evidence,  says  that  the  oral  represent- 
ations induced  her  to  part  with  her  furniture,  but  that 
she  relied  on  the  letter  also,  and  would  not  have  let 
Case  have  the  furniture  without  that  letter.     The  direc- 
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tion  of  the  learned  judge  thereupon  is,  that  the  result  of       1856. 
the  evidence  was,  that  the  plaintiff  was  induced  partly      tatton 
by  the  letter  of  the  defendant,  and  partly  by  her  oral       ^ 
representations,  to  part  with  her  furniture :  but  that,  if 
they  believed   that  she   was  substantially  arid  mainly 
iodticed  so  to  do  by  the  defendant's  letter,  the  plaintiff 
was  entitled  to  their  verdict.     I  think  that  direction  was 
quite  correct     If  the  written  representation  was  not  a 
substantive  cause  of  the  injury,  the  jury  should  have 
found  for  the  defendant:  but,  if  it  was  a  substantial 
inducement  to  the  injury,  it  is  no  answer  to  say  that 
other  representations  not  in  writing  in  some  measure 
conduced  to  it  also. 

Ceompton,  J.  I  am  of  the  same  opinion.  It  is 
clear  that  the  plaintiff  has  sustained  a  wrong  at  the 
hands  of  the  defendant;  and  the  only  question  is,  whe- 
ther the  learned  judge  properly  left  the  case  to  the  jury. 
The  way  in  which  I  understand  him  to  have  put  it,  is, 
^ould  the  injury  have  happened  without  the  letter?  If 
it  would  not,  it  is  no  answer  to  say  that  something 
else  also  contributed  to  the  injury  of  which  the  plaintiff 
complains. 

Bramwell,  B.  The  real  question  is, — though  I 
must  confess  I  have  entertained  a  little  doubt, — whether 
there  is  a  continuing  contributory  cause ;  whether  the 
plaintiff  acted  upon  the  written  representation.  If  there 
was,  all  concurs  that  is  essential  to  the  maintenance  of 
the  action.  The  jury  should  apportion  the  damages  to 
that  which  is  occasioned  by  the  writing.  What  does 
the  declaration  charge  ?  Not  that  the  plaintiff  was  in- 
duced to  intrust  her  furniture  to  Case  solely  in  conse- 
quence of  the  defendant's  letter  ?  If  so,  there  would  be 
much  weight  in  Mr.  Kingdon's  argument     That,  how- 
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1866.       ever^  is  not  the  meaning  of  the  declaration.     But  I 
Xatton      think  the  proper  way  to  deal  with  the  declaration,  is,  to 
*•  treat  it  as  meaning  that  the  defendant  did  that  which  was 

an  inducing  cause  of  the  injury  the  plaintiff  has  sustained. 
The  learned  judge  sums  up  almost  in  the  very  words  of 
the  declaration.  He  tells  the  jury  that  the  result  of  the 
evidence  is,  that  the  plaintiff  was  induced  partly  by  the 
letter  and  partly  by  the  oral  representations  of  the 
defendant  to  part  with  her  furniture ;  but  that,  if  they 
believed  that  the  plaintiff  was  tubttantiaOjf  and  mamhf 
induced  by  the  letter  to  do  as  she  did,  she  was  entitled 
to  their  verdict  I  concur  with  the  rest  of  the  court  in 
thinking  that  that  direction  was  perfectly  correct 

Judgment  for  the  plaintiff. 
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The  Rev.  Richard  Goldham,  Clerk,  v.  The   Rev. 
Samuel  Valentine  Edwards,  Clerk. 

TMay  9. 

HIS  was  an  action  by  an  incoming  against  an  out-  Toadeclara- 

j^insT   incumbent,   for   dilapidations   to   the    parsonage  **°"  ^^  4" 

•^        °  ^  *  *^  ^  an  incoming, 

bouse  and  premises.  against  B.,  an 

The  first  count  of  the  declaration  stated,  that,  by  the  cumbent,  for 

law  and  custom  of  England  hitherto  used  and  approved  fo*Jfjf?cc°tory* 

ofi  all  and  singular  the  rectors  of  this  kingdom  for  the  ^^^^.  ^^^ 

.  ,  ,  premises,  B. 

time  being  are  bound  and  ought  to  repair  and  sustain  pleaded,  that 

all  and  singular  the  houses,  buildings,  and  tenements  of  tor'o^  cfand* 

and  belonging  to  their  respective  rectories,  and  leave  ^;S*^"?^^' 

the  same,  so  repaired,  supported,  and  sustained,  to  their  agreed  between 

1     .         ,    r     1        n  1    .  1  1  them,  with  the 

successors,  and,  m   default  of  so  domg,  are  bound  to  consent  of  their 

Satisfy  so  much  as  should  be  necessary  to  be  expended  pa^tJong^and 

or  paid  for  the  necessary  repairs  thereof:  that  the  de-  diocesans,  that 

^  .  .  t^®y  should 

fcndant  was  rector  of  the  parish  church  of  the  parish  exchange  their 

of  Caldecot,  in    the  county  of  Hertford,  and,  as  such  [n^  in  their 

x-cctor,  before  and  at  the  time  of  the  resignation  there-  *ondiUo^"and 

inafter  mentioned,  was,  in   right   of  his   said   rectory,  that  the  plain- 

seised  in  fee  of  and  in  the  chancel  of  the  said  parish  call  upon  the 

church  of  Caldecot,  and  of  certain  houses,  buildings,  and  paJ^for*the° 

lands,  and  of  and  in  divers  fences  to  the   said   lands  repairs  in  tha 

declaration 

belonging :  that  the  defendant,  being  so  seised  as  afore-  mentioned,  or 

said,  resigned  the   same  rectory  to  the  bishop  of  the  of  them:"— 

diocese    to   which    the   said   rectory   belonged,    which  Exchequer 

bishop  then  accepted  the  said  resignation  thereof,  he  Chamber,— 

,         \  ,    ^.  ,  ^      .  ^     .       .  affirming  the 

the  said  bishop  having  competent  authority  to  accept  judgment  of 

the  same  ;    whereupon  and  whereby  the  said  rectory  common  Picas, 

— that  the  plea 

did  not  necessarily  disclose  a  simoniacal  contract. 

Held  also,  that  a  plea, — whether  coming  before  the  court  on  motion  for  judgment  non 

obstante  yeredicto  or  on  demurrer,. — is  to  receive  a  fair  and  reasonable  construction ;  and, 

if  ambiguous,  to  be  construed  most  strongly  against  the  party  pleading. 

VOL.    XVIII.  — C.    B.  2    D 


390  IN    THE    EXCHEQER   CHAMBER, 

1856.  became  vacant:  that  the  plaintiff  was  afterwards,  in 
GoLDHAM  ^^^  fo'°™  of  1®^>  presented,  admitted,  instituted,  and 
Edwards  ^^^l^icted  to  the  same  rectory  so  void  by  the  resignation 
of  the  defendant  as  aforesaid,  and  thereby  became  rector 
of  the  same  parish  church,  and  became  and  still  con- 
tinued seised,  in  right  thereof,  of  and  in  the  said 
chancel  of  the  said  parish  church,  and  of  and  in  the 
said  houses,  buildings,  lands,  and  fences,  and  was  the 
next  successor  of  the  defendant  of  and  to  the  same 
rectory :  Averment,  that,  at  the  time  of  the  resignation 
of  the  defendant,  the  said  chancel,  houses,  buildings, 
and  fences  were  and  still  remained  greatly  dilapidated 
and  out  of  repair,  and  in  great  decay  for  want  of  due 
repairing  thereof,  and  were  so  left  by  the  defendant 
when  the  said  rectory  so  became  vacant ;  and  that  the 
expenditure  sufficient  for  the  necessary  repairing  of  the 
said  chancel,  houses,  buildings,  and  fences,  would 
amount  to  a  large  sum  of  money, — of  all  which  said 
premises  the  defendant  afterwards,  and  after  the  plain- 
tiff was  so  presented,  admitted,  instituted,  and  inducted 
as  aforesaid,  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  for  such  necessary  repairs  as  aforesaid, 
and  a  reasonable  time  for  the  defendant  to  pay  for  the 
same  elapsed  before  this  suit,  and  all  things  necessary 
happened  to  entitle  the  plaintiff  to  have  the  defendant 
pay  for  the  same:  Breach,  that  the  defendant,-  con- 
triving and  fraudulently  intending  to  injure  the  plaintiff 
in  this  behalf,  had  not  yet  paid  the  plaintiff  for  such 
necessary  repairs,  or  for  any  part  thereof,  although 
often  requested  so  to  do,  but  had  hitherto  altogether 
neglected  and  refused,  and  still  did  neglect  and  refuse 
to  pay  him  the  same. 

The  second  count  was  similar,  charging  the  defendant 
as  vicar  of  Newnham,  in  the  county  of  Hertford. 
P*^«»  The  defendant  pleaded, — first,  to  the  first  count,  that 
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the  chancel,  houses,  buildings,  and  fences  in  the  first        1856. 
count  mentioned  were  not,  nor  was  any  part  thereof,      goldham 
dilapidated,  out  of  repair,  or  in  decay,  nor  were  they,  *• 

Dor  was  any  part  thereof,  so  left  by  the  defendant  as 
aUeged. 

Secondly,  as  to  the  first  count,  that  the  defendant 
had  not  such  notice,  and  was  not  requested  by  the 
plaintiff,  as  therein  alleged. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for 
the  defendant  to  pay  for  the  said  repairs  had  not  elapsed, 
as  alleged. 

Fourthly,  to  the  second  count,  that  the  said  houses, 
buildings,  and  fences  in  the  second  count  mentioned 
were  not,  nor  was  any  part  thereof,  dilapidated,  out  of 
repair,  or  in  decay,  nor  were  they,  nor  was  any  part 
thereof^  so  left  by  the  defendant,  as  alleged. 

Fifthly,  to  the  second  count,  that  the  defendant  had  not 
notice,  and  was  not  requested,  as  in  that  count  alleged. 

Sixthly,  to  the  second  count,  that  a  reasonable  time  for 
the  defendant  to  pay  for  the  repairs  therein  mentioned 
had  not  elapsed,  as  alleged. 

Seventhly,  that,  whilst  the  defendant  was  rector  of 

Caldecot  and  vicar  of  Newnham,  as  in  the  declaration 

mentioned,  the  plaintiff  was  chaplain  of  the  Central  Lon-^ 

don  District  School,  and  that  the  plaintiff  and  defendant 

thereupon,  with  the  consent  of  their  respective  patrons 

and   diocesans,   agreed   to    exchange    their  respective 

livings  in  their  then  state  and  condition,  and  that  the 

plaintiff  should  not  call  upon  the  defendant  to  pay  for  the 

repairs  in  the  declaration  mentioned,  or  for  any  or  either 

of  them ;  that  the  exchange  was  afterwards,  in  pursuance 

of  the  said  agreement,  carried  into  effect ;  and  that  the 

plaintiff  thus  and  not  otherwise  became  successor  of  the 

defendant  in  the  said  rectory  and  vicarage  as  in  the 

declaration  mentioned. 

2  D  2 
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1856.  Eighthly,  as  to  the  first  count  so  far  as  it  related  to 

G OLDHAM     whitewashing  the  said  chancel,   and  as  to  the  second 
^  J'  count  so  far  as  it  related  to  painting  and  whitewashing  the 

buildings  therein  mentioned,  that,  whilst  the  defendant 
was  rector  of  Caldecot  and  vicar  of  Newnham  as  in  the 
declaration  mentioned,  the  plaintiff  was  chapliun  of  the 
Central  London  District  School,  and  that  the  plaintiff 
and  defendant  thereupon,  with  the  consent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange 
their  respective  livings,  which  exchange  was  afterwards, 
in  pursuance  of  the  said  agreement,  carried  into  effect, 
and  that  the  plaintiff  thus,  and  not  otherwise,  became 
successor  of  the  defendant  in  the  said  rectory  and  vicarage 
as  in  the  declaration  mentioned :  that  the  matters  in  the 
introductory  part  of  this  plea  mentioned  were  part  of 
the  dilapidations  and  wants  of  repair  for  which  this  action 
was  brought,  and  that,  at  the  time  of  the  said  exchange, 
the  defendant  was  lawfully  possessed  as  of  bis  own 
property  of  certain  fixtures  and  effects  in  and  upon 
the  said  vicarage,  which  the  plaintiff  was  desirous  of 
purchasing  of  the  defendant,  and  that  thereupon,  in 
consideration  that  the  defendant,  at  the  request  of  the 
plaintiff,  would  sell  and  relinquish  to  the  plaintiff  the 
said  fixtures  and  effects  at  a  reduced  price,  the  plaintiff 
agreed  to  accept  the  same  at  such  reduced  price  in 
satisfaction  and  discharge  of  that  part  of  the  claim  in  the 
declaration  mentioned  as  to  which  this  plea  was  pleaded : 
that  the  defendant  did,  in  pursuance  of  the  said  agree- 
ment, sell  and  relinquish  to  the  plaintiff  the  said  fixtures 
and  effects  at  such  reduced  price,  and  that  the  plaintiff 
then  accepted  the  same  in  full  satisfaction  and  dischai^ 
of  the  said  part  of  the  claim  in  the  declaration  mentioned. 
Ninthly,  that,  before  any  or  either  of  the  said  supposed 
breaches  of  duty  in  the  declaration  mentioned,  the  plain- 
tiff otherwise  than  by  either  of  the  agreements  in  the 
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preceding  pleas  mentioned,  and   not  by  deed,  wholly         1856. 
and  absolutely  absolved,  exonerated,  and  discharged  the      G^ioH^i^ 
defendant  from  the  payment  of  the  said  moneys,  and  <>• 

,  _  Edwards. 

every  part  thereof. 

The  plaintiff  joined  issue  on  the  first,  second,  third.   Replications. 
fourth,  6fth,  sixth,  and  last  pleas. 

As  to  the  seventh  plea, — the  plaintiff  admitted,  that, 
whilst  the  defendant  was  rector  of  Caldccot  and  vicar  of 
Newnham,  the  plaintiff  was  chaplain  of  the  Central 
London  District  School,  as  therein  alleged,  and  that 
the  plaintiff  and  defendant,  with  the  consent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange 
their  respective  livings,  and  that  the  exchange  was 
afterwards,  in  pursuance  of  such  agreement,  carried  into 
effect,  and  that  the  plaintiff  thereby  became  the  defend- 
ant's successor  in  the  said  rectory  and  vicarage  as  in  the 
declaration  mentioned;  but  the  plaintiff  joined  issue  on 
so  much  of  the  seventh  plea  as  alleged  that  [it  was  agreed 
that]  the  plaintiff  should  not  call  on  the  defendant  to  pay 
for  the  repairs  in  the  declaration  mentioned,  or  any  or 
either  of  them. 

As  to  the  eighth  plea, — the  plaintiff  admitted,  that, 
whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of 
^Newnham,  the    plaintiff   was  chaplain  of  the  Central 
London  District  School  as  therein  alleged,  and  that  the 
plaintiff  and  defendant,  with  the  consent  of  their  respec- 
tive patrons  and  diocesans,  agreed  to  exchange    their 
respective  livings,  and  that  the  said  exchange  was  after- 
wards, in  pursuance  of  the  said  agreement,  carried  into 
effect,  and  that  the  plaintiff   thus,  and  not  otherwise, 
became  the  defendant's  successor  in  the  said  rectory  and 
vicarage,  as  in  the  declaration  mentioned,  and  that  the 
whitewashing  of  the  said  chancel,  and  the  painting  and 
whitewashing  the  buildings  in  llie  eighth  plea  referred 
to,  were  part  of  llic  dilapidations  and  wants  of  repair 
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1856.       for  which   this  action  was  brought;   but   the    plaintiff 
""goldham     joi'^c^  issue  on  the  residue  of  the  eighth  plea. 

o>  The  plaintiff  also  demurred  to  the  seventh  and  ninth 

Edwabds. 

pleaS; — to  the  seventh,  on  the  ground  that  the  alleged 
terms  of  the  exchange  were  simoniacal  and  void^ — and 
to  the  ninth,  on  the  ground  that,  if  the  alleged  exonera- 
tion was  before  the  plaintiff  was  successor,  he  was  not 
in  a  position  to  exonerate,  and,  if  after,  then  that  bis 
right  to  be  paid  for  dilapidations  could  not  be  dis- 
charged without  deed  or  without  a  consideration,  and 
that,  as  no  consideration  was  stated,  none  could  be 
implied. 

The    court    of   Common   Fleas,    in   Trinity  Term, 
1855, — a  verdict  having  been  found  for  the  defendant 
on  the  issue  joined  on  the  seventh  plea, — upon  a  motion 
for  judgment  non  obstante  veredicto,  held  that  plea  to 
be  good,  inasmuch  as  it  did  not  necessarify  disclose  a 
simoniacal  contract:    see  Goldham    v.  Ed^eardsy  antd. 
Vol.  XVI,  p.  437.     The  demurrers  coming  on  to  be; 
argued  in  the  following  term,  that  court  held  that  the^r^^  ^y 
were   bound   to   put    the  same   construction   upon  th< 
seventh  plea  in  that  stage  of  the  proceeding,  and  accord 
ingly  gave  judgment   thereon    for  the  defendant  (o^c^  a) 
Upon  the  demurrer  to  the  ninth  plea,  the  plaintiff  ***■■'  Tud 
judgment:  vide  ante.  Vol.  XVII,  p.  141. 

The  record  now  came  before  the  Exchequer  Chamb^^^zDer 
on  vmt  of  error ;  and  the  case  was  argued  before  PoIlocE^^ixck, 
C.  B.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  £rl^-:^le, 
J.,  and  Bramwell,  B. 

Unthank  (with  whom  was  Mimtapu  Chambers),  ^  for 
the  plaintiff  in  error,  (b)    It  is  material  to  consider       *r  in 

(a)  The  report  inaccurately      the  seventh  plea. 
Rtates   that    the   plaintiff  had  (h)  The  ninth  plea  was  gi  -f  iVen 

judgment  on  the  demurrer  to      up. 
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this  case  whether,  where  a  party  avails  himself  of  the       1856. 

power  given  by  the  80th  section  of  the  Common  Law     ooluha^T 

Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  to  plead  and     ^    •• 

demur  ako^  the  old  rule  as  to  the  construction  of  a  plea 

when  brought  before  the  court  on  demurrer  is  not  still 

to  prevail.     That  rule  is  well  explained  by  Wilde,  C.  J., 

in  Pilgrim  v.    The  Southampton  and  Dorchester  Railway 

Company^  ante.  Vol.  VII,  p.  205,  where  he  says, — "  The 

plea  comes  before  us  upon  general  demurrer.     It  must 

therefore  receive  a  fair  and  reasonable  construction,  and 

is  not  to  be  read  so  as  to  give  to  its  language  a  strained 

construction  in  favour  of  the  party  pleading.'*      That 

excludes  the  strained  construction  put  by  the  court  of 

Common  Pleas  upon  this  seventh  plea  upon  the  motion 

for  judgment  non  obstante  veredicto.    [^Alderson,  B.  Are 

we  bound  to  construe  the  same  words  differently  on  two 

|)arts  of  the  record  ?]     It  may  be  so :  but  the  question 

will  hardly  arise  here.    [Bramwell,  B.    Shew  the  seventh 

plea  bad  on  demurrer,  and  I  do  not  think  you  will  have 

much  difficulty  upon  the  other  point.]   In  Gould  v.  fFebb^ 

4  Ellis  &  B.  933,    it  having   been  suggested  by   the 

counsel  in  argument,  that  "  the  court  will  no  longer  act 

upon  the  principle  that  any  thing  is  to  be  presumed 

against   the  party  pleading;    it  will  rather  seek  so  to 

interpret  the  plea  as  to  raise  a  defence," — Crompton,  J., 

said,  "  I  entirely  dissent  from  the  rule  which  Mr.  Brown 

proposes  for  construing  pleas :  it  is  most  important  to 

have  it  understood  that  such  a  rule  does  not  prevail.     It 

is  not  now,  any  more  than  it  was,  enough  that  a  plea 

should  contain  matter  which  may  be  so  understood  as  to 

raise  a  defence.      It  is   true  that  we  are  not   now  to 

require  any  particular  formality  of  statement.    But  there 

must    always   be   a    statement    of  matters    necessarily 

constituUng   an    answer."      The  familiar   rules  for  the 

construction  of  pleas,  as  laid  down  in  Com.  Dig.  Pleader 
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1856.        (E.  6)9  are  still  to  be  observed.     It  is  submitted,  that, 
GoLDHAM     construing  this  plea  by  those  rules,  it  is  clearly  bad, 
^'  inasmuch  as  the  agreement  it  sets  up  necessarily  involves 

simony.  It  seems  to  have  been  doubted  whether  simony 
was  such  an  offence  at  common  law  as  to  afford  an 
answer  to  a  contract.  The  5th  section  of  the  31  Eliz. 
•c  6,  enacts,  "  that,  if  any  person  or  persons,  bodies  politic 
and  corporate,  shall  or  do,  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or 
for  or  by  reason  of  any  promise,  agreement,  grant,  bond, 
covenant,  or  other  assurances  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever, 
directly  or  indirectly,  present  or  collate  any  person 
to  any  benefice  with  cure  of  souls,  dignity,  prebend, 
or  living  ecclesiastical,  or  give  or  bestow  the  same  for 
or  in  respect  of  any  such  corrupt  cause  or  consideration, 
that  then  every  such  presentation,  collation,  gift,  and 
bestowing,  and  every  admission,  institution,  investiture, 
and  induction  therefrom,  shall  be  utterly  void,  frustrate, 
and  of  none  effect  in  law ;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  Queen's  Majesty,  her  heirs  and  suc- 
cessors, to  present,  collate  unto,  or  give  or  bestow  every 
such  benefice,  dignity,  prebend,  and  living  ecclesiastical 
for  that  one  time  or  turn  only ;  and  that  all  and  every 
person  or  persons,  bodies  politic  and  corporate,  that  from 
thenceforth  shall  give  or  take  any  such  sum  of  money, 
'  reward,  gift,  or  benefit,  directly  or  indirectly,  or  that 
shall  take  or  make  any  such  promise,  grant,  bond,  cove- 
nant, or  other  assurance,  shall  forfeit  and  lose  the  double 
value  of  one  year's  profit  of  every  such  benefice,  dignity, 
prebend,  and  living  ecclesiastical;  and  the  person  so 
corruptly  taking,  procuring,  seeking,  or  accepting  any 
benefice,  dignity,  prebend,  or  living,  shall  thereupon  and 
from  thenceforth  be  adjudged  a  disabled  person  in  law 
to  have  or  enjoy   the  same  benefice,  dignity,  prebend. 
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V. 

Edwards. 


or  living  ecclesiastical."  And  the  8th  section  enacts,  1856. 
that,  "  if  any  incumbent  of  any  benefice  with  cure  of  goldham 
souls  do  or  shall  corruptly  resign  or  exchange  the  same,  or 
corruptly  take  for  or  in  respect  of  the  resigning  or  ex- 
changing of  the  same,  directly  or  indirectly,  any  pension, 
sum  of  money,  or  benefit  whatsoever^  that  then,  as  well 
the  giver  as  the  taker  of  any  such  pension,  sum  of  money, 
or  other  benefit  corruptly,  shall  lose  double  the  value  of 
the  sum  so  given,  taken,  or  had ;  the  one  moiety,  as  well 
thereof  as  of  the  forfeiture  of  double  value  of  one  year's 
profit  before  mentioned,  to  be  to  the  Queen's  Majesty, 
her  heirs  and  successors,  and  the  other  moiety  to  him  or 
them  that  will  sue  for  the  same,  by  action  of  debt,"  &c. 
Cope  V.  Rowlands^  2  M.  &  W.  157,  and  that  class  of 
cases  (a),  shew  that  a  contract  for  the  doing  of  a  thing 
which  is  prohibited  by  statute,  under  a  penalty,  is 
illegal.  [^Alderson^  B.  What  is  the  benefit  here  ?]  The 
giving  up  the  claim  against  the  outgoing  incumbent  for 
the  dilapidations  of  the  parsonage-house  and  premises. 
Every  incumbent  is  bound  to  keep  the  parsonage  or 
vicarage-house  and  premises  in  repair,  and  to  re-build 
even  though  they  be  destroyed  without  any  default  on 
his  part:  Sellers  v ,  Lawrence,  Willes,  413.  Here,  each 
party  would  have  a  right  to  sue  the  other  for  dilapida- 
tions. In  Downes  v.  Craig,  9  M.  &  W.  166,  two  clergy- 
men, being  possessed  of  livings,  agreed  to  exchange  the 
one  for  the  other,  with  the  consent  of  their  respective 
patrons,  and  the  livings  were  accordingly  resigned  into 
the  hands  of  the  bishop,  and  each  party  respectively  was 
inducted  into  the  other  of  them  :  there  was  no  specific 
agreement  entered  into  upon  the  subject  of  dilapidations, 
but  it  was  found  that  neither  party  at  the  time  contem- 
plated any    claim    for   dilapidations :    and  the  court  of 

(a)  See  them  collected  in  Abbot  v.  Rodgers,  auihy  Vol.  XVI, 
|>.  '288,  and  in  Chappel  v.  Davidson,  ant^,  p.  194. 


V, 

Edwards. 
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1856.  Exchequer  held^  in  an  action  by  one  of  the  incumbents, 
OoLDHAtf  ^  successor,  against  the  other,  for  dilapidations,  that 
the  plaintiff  was  entitled  to  recover.  Lord  Abinger 
there  said :  ''It  might  be  a  very  considerable  question, 
whether,  if  a  contract  for  the  exchange  of  livings  were 
made  in  writing,  with  an  express  declaration  that  neither 
party  should  sue  the  other  for  the  dilapidations, — ^if  one 
party  said,  *  If  you  will  admit  me  to  your  living,  I  will 
admit  you  to  mine,  and  I  will  make  no  claim  for  dilapi- 
dations,'— it  would  not  amount  to  a  simoniacal  contract, 
and  so  would  be  void.*^  And  Parke,  B.^  said:  ''The 
case  finds  that  there  was  ilo  specific  agreement,  and  it 
would  be  very  wrong  to  infer  from  the  facts  stated  in 
the  case  that  there  was  such  an  agreement ;  and,  even  if 
there  were,  I  cannot  help  concurring  in  the  doubt  which 
has  been  expressed  by  my  Lord,  whether  it  would  be 
valid  and  binding.  It  appears  to  me  to  savour  of  simony." 
[Bramwelly  B.  Were  you  not  bound  to  shew  on  the 
fiEu;e  of  your  plea  that  the  agreement  was  unlawful?] 
The  question  is  whether  illegality  does  not  necessarily 
appear  on  the  face  of  the  plea.  It  is  submitted  that  it 
does.  The  court  below  assume  that  the  whole  of  the 
circumstances  are  not  set  in  the  plea;  and  hence  they 
conclude  that  it  was  consistent  therewith  that  there  was 
a  contract  between  the  parties  not  tainted  with  simony. 
[fViffhtman^  J.  Suppose  the  dilapidations  were  valued 
on  an  exchange  of  livings,  and  each  amounted  to  lOOil, 
might  not  the  parties  mutually  agree  not  to  call  upon 
each  other  to  repair?]  That  would  be  a  void  agreement. 
[Alderson^  B.  The  benefit  contemplated  by  the  statute 
must  be,  not  an  avoidance  of  litigation,  but  something 
of  a  pecuniary  nature.]  The  chaplain  of  a  district-school 
would  not  be  subject  to  dilapidations,  like  a  rector,  a  vicar, 
or  a  perpetual  curate.  Giving  up  on  his  part  a  claim 
against  the  other  party  for  dilapidations  surely  would 
be  conferring  a  pecuniary  benefit.    Further,  the  seventh 
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plea,  it  is  submitted^  is  bad  upon  exactly  the  same  ground  1856. 
as  that  on  which  the  court  below  held  the  ninth  plea  Goldham 
to  be  bad.  A  cause  of  action  being  once  vested  in  the  g  *'  m. 
plaintiff,  it  could  only  be  released  by  deed,  A  right  to 
arise  in  fiituro  cannot  be  released :  Com.  Dig,  Release 
(E.  1.).  This  is  an  accord  without  satisfaction.  \PoUock^ 
C.  B.  Why  may  not  a  man  waive  a  right  ?  Might  not 
the  outgoing  incumbent  give  up  a  claim  to  emblements?] 
That  would  be  accord  and  satisfaction.  [Coleridge  J. 
It  is  not  an  uncommon  thing  for  an  incoming  incumbent 
to  forbear  to  enforce  his  claim  for  dilapidations.  Pollock^ 
C.  B.  The  real  question  is  whether  or  not  the  bargain 
is  simoniacal.]  That,  no  doubt,  is  the  substantial  ques- 
tion. [Erk,  J.  Do  you  find  nothing  upon  the  subject 
in  the  ecclesiastical  writers  ?]  Nothing.  It  not  appearing 
that  there  were,  or  could  be,  any  dilapidations  on  the 
other  side,  how  can  the  court  consistently  assume  that 
the  dilapidations  on  both  sides  were  equal. 

r.  Chambers  (yfith  whom  was  Channel^  Seijt),  contra, 
was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment of  the  court  of  Common  Pleas  in  this  case  must 
be  affirmed.  Wc  think  there  is  no  distinction  in  the 
mode  of  construing  a  plea,  whether  it  comes  before  the 
court  upon  a  motion  for  judgment  non  obstante  vere- 
dicto, or  upon  a  demurrer.  In  either  case  the  plea  is  to 
receive  a  fair  and  reasonable  construction:  but,  where 
there  is  ambiguity,  the  construction  should  be  most 
strongly  against  the  party  pleading,  inasmuch  as  it  is 
incumbent  on  him  to  make  it  clear.  Now,  what  is  the 
seventh  plea  here?  It  is,  that,  whilst  the  defendant  was 
rector  of  Caldecot  and  vicar  of  Newnham,  as  in  the 
declaration  mentioned,  the  plaintiff  was  chaplain  of  the 
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1856.        Central  I^ondon  District  School,  and  that  the  plaintiff 
GoLDHAM     ^°^  ^^^  defendant  thereupon,  with  the  consent  of  their 

^'  respective  patrons  and  diocesans,  agreed  to    exchange 

EowAaos.  ,  ... 

their  respective  livings  in  their  then  state  and  condition^ 

*^  and  that  the  plaintiff  should  not  call  upon  the  defend- 
ant to  pay  for  the  repairs  in  the  declaration  men- 
tioned, or  for  any  or  either  of  them ;"  that  the  said 
exchange  was  afterwards,  in  pursuance  of  the  said  agree- 
ment, carried  into  effect;  and  that  the  plaintiff  thus, 
and  not  otherwise,  became  successor  of  the  defendant  in 
the  said  rectory  and  vicarage  as  in  the  declaration  men- 
tioned. In  Downes  v.  Craig^  9  M.  &  W.  166,  the  agree- 
ment which  the  defendant  sought  to  set  up  as  exonerating 
him  from  liability  for  dilapidations,  was  pleaded  in  similar 
terms,  but  omitting  the  words  within  turned  commas. 
Issue  being  joined  on  that  plea,  the  jury  found  there  was 
no  such  agreement.  The  court  did  not  say  that  that 
agreement,  which  is  amplified  by  the  language  of  this 
plea,  if  found  by  the  jury  to  have  been  made,  would 
necessarily  have  been  a  simoniacal  and  void  agreement. 
Here,  the  jury  found  the  reverse  of  what  was  found  in 
Downes  v.  Craig:  they  found  that  there  was  such  an 
agreement  as  alleged  in  the  plea.  It  is  true.  Lord 
Abinger  threw  out  a  doubt  whether  if  a  contract  for 
exchange  of  livings  were  made  in  writing,  with  au 
express  declaration  that  neither  party  should  sue  the 
other  for  the  dilapidations,  it  would  not  amount  to  a 
simoniacal  contract,  and  so  would  be  void, — a  doubt  in 
which  Parke,  B.,  and  Rolfe,  B.,  expressed  their  partici- 
pation. But,  upon  consideration,  we  are  all  of  opinion 
that  such  an  agreement  would  by  no  means  necessarily 
be  simoniacal.  Many  reasons  might  be  suggested, — and 
many  were  suggested  when  the  case  was  before  the  court 
below, — why  such  an  agreement  should  be  the  most  fair 
and  righteous  agreement  that  could  be  made  between  the 
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parties.  The  dilapidations  on  either  side  might  have 
been  equivalent  or  nearly  so,  or  they  might  have  been 
so  trifling  and  insignificant  as  to  make  it  not  worth 
while  to  incur  the  expense  of  a  valuation  on  either  side. 
If  there  were  anything  in  the  facts  to  make  the  agree- 
ment "necessarily  simoniacal,  the  plea  should  have  so 
alleged.  That,  however,  does  not  necessarily  or  in  any 
way  appear  upon  the  face  of  the  plea;  and  therefore  we 
think  the  judgment  of  the  court  of  Common  Pleas  must 
be  aflSrmed. 

Judgment  affirmed. 


1856. 


G OLDHAM 
0. 

Edwards. 


END    OF   EASTER   VACATION. 
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1856.  Eighthly,  as  to  the  first  count  so  far  as  it  related  to 

GoLDHAM  whitewashing  the  said  chancel,  and  as  to  the  second 
Edw*'  RDs  ^^"^^  ^^  ^^^  ^  ^^  related  to  painting  and  whitewashing  the 
buildings  therein  mentioned,  that,  whilst  the  defendant 
was  rector  of  Caldecot  and  vicar  of  Newnham  as  in  the 
declaration  mentioned,  the  plaintiff  was  chaplain  of  the 
Central  London  District  School,  and  that  the  plaintiff 
and  defendant  thereupon,  with  the  consent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange 
their  respective  livings,  which  exchange  was  afterwards, 
in  pursuance  of  the  said  agreement,  carried  into  effect, 
and  that  the  plaintiff  thus,  and  not  otherwise,  became 
successor  of  the  defendant  in  the  said  rectory  and  vicarage 
as  in  the  declaration  mentioned :  that  the  matters  in  the 
introductory  part  of  this  plea  mentioned  were  part  of 
the  dilapidations  and  wants  of  repair  for  which  this  action 
was  brought,  and  that,  at  the  time  of  the  said  exchange, 
the  defendant  was  lawfully  possessed  as  of  his  own 
property  of  certain  fixtures  and  effects  in  and  upon 
the  said  vicarage,  which  the  plaintiff  was  desirous  of 
purchasing  of  the  defendant,  and  that  thereupon,  in 
consideration  that  the  defendant,  at  the  request  of  the 
plaintiff,  would  sell  and  relinquish  to  the  plaintiff  the 
said  fixtures  and  effects  at  a  reduced  price,  the  plaintiff 
agreed  to  accept  the  same  at  such  reduced  price  in 
satisfaction  and  discharge  of  that  part  of  the  claim  in  the 
declaration  mentioned  as  to  which  this  plea  was  pleaded  : 
that  the  defendant  did,  in  pursuance  of  the  said  agree- 
ment, sell  and  relinquish  to  the  plaintiff  the  said  fixtures 
and  effects  at  such  reduced  price,  and  that  the  plaintiff 
then  accepted  the  same  in  full  satisfaction  and  discharge 
of  the  said  part  of  the  claim  in  the  declaration  mentioned. 
Ninthly,  that,  before  any  or  either  of  the  said  supposed 
breaches  of  duty  in  the  declaration  mentioned,  the  plain- 
tiff otherwise  than  by  either  of  the  agreements  in  the 
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preceding  pleas  mentioned,  and   not  by  deed,  wholly         1866. 
and  absolutely  absolved,  exonerated,  and  discharged  the  ~  goidham 
defendant  from  the  payment  of  the  said  moneys,  and  »• 

-  _  Edwards. 

every  part  thereof. 

The  plaintiff  joined  issue  on  the  first,  second,  third,    Replications. 
fourth,  fifth,  sixth,  and  last  pleas. 

As  to  the  seventh  plea, — the  plaintiff  admitted,  that, 
whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of 
Newnham,  the  plaintiff  was  chaplain  of  the  Central 
London  District  School,  as  therein  alleged,  and  that 
the  plaintiff  and  defendant,  with  the  consent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange 
their  respective  livings,  and  that  the  exchange  was 
afterwards,  in  pursuance  of  such  agreement,  carried  into 
effect,  and  that  the  plaintiff  thereby  became  the  defend- 
ant's successor  in  the  said  rectory  and  vicarage  as  in  the 
declaration  mentioned ;  but  the  plaintiff  joined  issue  on 
so  much  of  the  seventh  plea  as  alleged  that  [it  was  agreed 
that]  the  plaintiff  should  not  call  on  the  defendant  to  pay 
for  the  repairs  in  the  declaration  mentioned,  or  any  or 
cither  of  them. 

As  to  the  eighth  plea, — the  plaintiff  admitted,  that, 
whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of 
Newnham,  the  plaintiff  was  chaplain  of  the  Central 
London  District  School  as  therein  alleged,  and  that  the 
plaintiff  and  defendant,  with  the  consent  of  their  respec- 
tive patrons  and  diocesans,  agreed  to  exchange  their 
respective  livings,  and  that  the  said  exchange  was  after- 
wards, in  pursuance  of  the  said  agreement,  carried  into 
effect,  and  that  the  plaintiff  thus,  and  not  otherwise, 
became  the  defendant's  successor  in  the  said  rectory  and 
vicarage,  as  in  the  declaration  mentioned,  and  that  the 
whitewashing  of  the  said  chancel,  and  the  painting  and 
whitewashing  the  buildings  in  the  eighth  plea  referred 
to,  were  part  of  the  dilapidations  and  wants  of  repair 
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1866.       for  which   this  action  was  brought;   but   the    plaintiff 
GoLDHAM     joined  issue  on  the  residue  of  the  eighth  plea. 
„    ^'  The  plaintiff  also  demurred  to  the  seventh  and  ninth 

EOWABDB. 

pleas, — to  the  seventh,  on  the  ground  that  the  alleged 
terms  of  the  exchange  were  simoniacal  and  void, — and 
to  the  ninth,  on  the  ground  that,  if  the  alleged  exonera- 
tion was  before  the  plaintiff  was  successor,  he  was  not 
in  a  position  to  exonerate,  and,  if  after,  then  that  his 
right  to  be  paid  for  dilapidations  could  not  be  dis- 
charged without  deed  or  without  a  consideration,  and 
that,  as  no  consideration  was  stated,  none  could  be 
implied. 

The  court  of  Common  Pleas,  in  Trinity  Term, 
1855, — a  verdict  having  been  found  for  the  defendant 
on  the  issue  joined  on  the  seventh  plea, — upon  a  motion 
for  judgment  non  obstante  veredicto,  held  that  plea  to 
be  good,  inasmuch  as  it  did  not  necessarily  disclose  a 
simoniacal  contract:  see  Goldham  v.  Edwards,  ante. 
Vol.  XVI,  p.  437.  The  demurrers  coming  on  to  be 
argued  in  the  following  term,  that  court  held  that  they 
were  bound  to  put  the  same  construction  upon  the 
seventh  plea  in  that  stage  of  the  proceeding,  and  accord- 
ingly gave  judgment  thereon  for  the  defendant,  (a) 
Upon  the  demurrer  to  the  ninth  plea,  the  plaintiff  had 
judgment:  vide  ante.  Vol.  XVII,  p.  141. 

The  record  now  came  before  the  Exchequer  Chamber 
on  vmt  of  error ;  and  the  case  was  argued  before  Pollock, 
C.  B.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie, 
J.,  and  Bramwell,  B. 

Untkank  (with  whom  was  Montagu  Chambers),  for 
the  plaintiff  in  error,  (h)    It  is  material  to  consider  in 

(a)  The  report  inaccurately      the  seventh  plea, 
states    that    the    plaintiff  had  (h)  The  ninth  plea  was  given 

judgment  on  the  demurrer  to      up. 
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this  case  whether,  where  a  party  avails  himself  of  the        1856. 
power  given  by  the  80th  section  of  the  Common  Law     ooldham" 
Procedure  Act,  1852,  15  &  16  Vict  c.  76,  to  plead  and     „    •• 

iLiji  ./.I  Edwabw. 

demur  also^  the  old  rule  as  to  the  construction  of  a  plea 
when  brought  before  the  court  on  demurrer  is  not  still 
to  prevail.  That  rule  is  well  explained  by  Wilde,  C.  J., 
in  PUgrim  v.  The  Southampton  and  Dorchester  Railway 
Company,  ante,  VoL  VII,  p.  205,  where  he  says, — "The 
plea  comes  before  us  upon  general  demurrer.  It  must 
therefore  receive  a  fair  and  reasonable  construction,  and 
is  not  to  be  read  so  as  to  give  to  its  language  a  strained 
construction  in  favour  of  the  party  pleading.'*  That 
excludes  the  strained  construction  put  by  the  court  of 
Common  Pleas  upon  this  seventh  plea  upon  the  motion 
for  judgment  non  obstante  veredicto.  [^AUerton,  B.  Are 
we  bound  to  construe  the  same  words  differently  on  two 
parts  of  the  record  ?]  It  may  be  so :  but  the  question 
will  hardly  arise  here.  [BramwelU  B.  Shew  the  seventh 
plea  bad  on  demurrer,  and  I  do  not  think  you  will  have 
much  difficulty  upon  the  other  point.]  In  Gould  v.  Webb, 
4  Ellis  &  B.  933,  it  having  been  suggested  by  the 
counsel  in  argument,  that  "  the  court  will  no  longer  act 
upon  the  principle  that  any  thing  is  to  be  presumed 
against  the  party  pleading;  it  will  rather  seek  so  to 
interpret  the  pica  as  to  raise  a  defence," — Crompton,  J., 
said,  "  I  entirely  dissent  from  the  rule  which  Mr.  Brown 
proposes  for  construing  pleas :  it  is  most  important  to 
have  it  understood  that  such  a  rule  does  not  prevail.  It 
is  not  now,  any  more  than  it  was,  enough  that  a  plea 
should  contain  matter  which  may  be  so  understood  as  to 
raise  a  defence.  It  is  true  that  we  are  not  now  to 
require  any  particular  formality  of  statement.  But  there 
must  always  be  a  statement  of  matters  necessarily 
constituling  an  answer."  The  familiar  rules  for  the 
construction  of  picas,  as  laid  down  in  Com.  Dig.  Pleader 
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1856.  (E.  6)9  are  still  to  be  observed*  It  is  submitted,  that, 
GoLDHAM  construing  this  plea  by  those  rules,  it  is  clearly  bad, 
inasmuch  as  the  agreement  it  sets  up  necessarily  involves 
simony.  It  seems  to  have  been  doubted  whether  simony 
was  such  an  offence  at  common  law  as  to  afford  an 
answer  to  a  contract  The  5th  section  of  the  31  Eliz. 
•a  6,  enacts,  "  that,  if  any  person  or  persons,  bodies  politic 
and  corporate,  shall  or  do,  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or 
for  or  by  reason  of  any  promise,  agreement,  grant,  bond, 
covenant,  or  other  assurances  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever, 
directly  or  indirectly,  present  or  collate  any  person 
to  any  benefice  with  cure  of  souls,  dignity,  prebend, 
or  living  ecclesiastical,  or  give  or  bestow  the  same  for 
or  in  respect  of  any  such  corrupt  cause  or  consideration, 
that  then  every  such  presentation,  collation,  gift,  and 
bestowing,  and  every  admission,  institution,  investiture, 
and  induction  therefrom,  shall  be  utterly  void,  frustrate, 
and  of  none  effect  in  law ;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  Queen's  Majesty,  her  heirs  and  suc- 
cessors, to  present,  collate  unto,  or  give  or  bestow  every 
such  benefice,  dignity,  prebend,  and  living  ecclesiastical 
for  that  one  time  or  turn  only ;  and  that  all  and  every 
person  or  persons,  bodies  politic  and  corporate,  that  from 
thenceforth  shall  give  or  take  any  such  sum  of  money, 
reward,  gift,  or  benefit,  directly  or  indirectly,  or  that 
shall  take  or  make  any  such  promise,  grant,  bond,  cove- 
nant, or  other  assurance,  shall  forfeit  and  lose  the  double 
value  of  one  year's  profit  of  every  such  benefice,  dignity, 
prebend,  and  living  ecclesiastical;  and  the  person  so 
corruptly  taking,  procuring,  seeking,  or  accepting  any 
benefice,  dignity,  prebend,  or  living,  shall  thereupon  and 
from  thenceforth  be  adjudged  a  disabled  person  in  law 
to  have  or  enjoy   the  same  benefice,  dignity,  prebend. 
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Edwards. 


or  living  ecclesiastical."  And  the  8th  section  enacts,  1856. 
that,  "  if  any  incumbent  of  any  benefice  with  cure  of  goldham 
souls  do  or  shall  corruptly  resign  or  exchange  the  same,  or 
corruptly  take  for  or  in  respect  of  the  resigning  or  ex- 
changing of  the  same,  directly  or  indirectly,  any  pension, 
sum  of  money,  or  benefit  tvhatsoevery  that  then,  as  well 
the  giver  as  the  taker  of  any  such  pension,  sum  of  money, 
or  other  benefit  corruptly,  shall  lose  double  the  value  of 
the  sum  so  given,  taken,  or  had ;  the  one  moiety,  as  well 
thereof  as  of  the  forfeiture  of  double  value  of  one  year's 
profit  before  mentioned,  to  be  to  the  Queen's  Majesty, 
her  heirs  and  successors,  and  the  other  moiety  to  him  or 
them  that  will  sue  for  the  same,  by  action  of  debt,"  &c. 
Cope  V.  Rowlands^  2  M.  &  W.  157,  and  that  class  of 
cases  (a),  shew  that  a  contract  for  the  doing  of  a  thing 
which  is  prohibited  by  statute,  under  a  penalty,  is 
illegal.  [Aldersony  B.  What  is  the  benefit  here  ?]  The 
giving  up  the  claim  against  the  outgoing  incumbent  for 
the  dilapidations  of  the  parsonage-house  and  premises. 
Every  incumbent  is  bound  to  keep  the  parsonage  or 
vicarage-house  and  premises  in  repair,  and  to  re-build 
even  though  they  be  destroyed  without  any  default  on 
his  part:  Sellers  v.  Lawrence,  Willes,  413.  Here,  each 
party  would  have  a  right  to  sue  the  other  for  dilapida- 
tions. In  Downes  v.  Craig,  9  M.  &  W.  166,  two  clergy- 
men, being  possessed  of  livings,  agreed  to  exchange  the 
one  for  the  other,  with  the  consent  of  their  respective 
patrons,  and  the  livings  were  accordingly  resigned  into 
the  hands  of  the  bishop,  and  each  party  respectively  was 
inducted  into  the  other  of  them  :  there  was  no  specific 
agreement  entered  into  upon  the  subject  of  dilapidations, 
but  it  was  found  that  neither  party  at  the  time  contem- 
plated any   claim    for   dilapidations :    and  the  court  of 

(a)  See  them  collected  in  Ahhot  v.  Rodgers^  ante,  Vol,  XVI, 
p.  288,  and  in  Chnppel  v.  Duvidsoiij  ant^,  p.  194. 


EOWARDB. 
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1856.  Exchequer  held,  in  an  action  by  one  of  the  incumbents, 
OoLDBAif  ^  successor,  against  the  other,  for  dilapidations,  that 
the  plaintiff  was  entitled  to  recover.  Lord  Abinger 
there  said  :  ''It  might  be  a  very  considerable  question, 
whether,  if  a  contract  for  the  exchange  of  livings  were 
made  in  writing,  with  an  express  declaration  that  neither 
party  should  sue  the  other  for  the  dilapidations, — ^if  one 
party  said,  '  K  you  will  admit  me  to  your  living,  I  will 
admit  you  to  mine,  and  I  will  make  no  claim  for  dilapi- 
dations,*— it  would  not  amount  to  a  simoniacal  contract, 
and  so  would  be  void."  And  Parke,  B.,  said:  ''The 
case  finds  that  there  was  ilo  specific  agreement,  and  it 
would  be  very  wrong  to  infer  from  the  facts  stated  in 
the  case  that  there  was  such  an  agreement ;  and,  even  if 
there  were,  I  cannot  help  concurring  in  the  doubt  which 
has  been  expressed  by  my  Lord,  whether  it  would  be 
valid  and  binding.  It  appears  to  me  to  savour  of  simony." 
[Bramwell,  B.  Were  you  not  bound  to  shew  on  the 
face  of  your  plea  that  the  agreement  was  unlawful  ?] 
The  question  is  whether  illegality  does  not  necessarily 
appear  on  the  face  of  the  plea.  It  is  submitted  that  it 
does.  The  court  below  assume  that  the  whole  of  the 
circumstances  are  not  set  in  the  plea;  and  hence  they 
conclude  that  it  was  consistent  therewith  that  there  was 
a  contract  between  the  parties  not  tainted  with  simony. 
[  Wightman^  J.  Suppose  the  dilapidations  were  valued 
on  an  exchange  of  livings,  and  each  amounted  to  lOOil, 
might  not  the  parties  mutually  agree  not  to  call  upon 
each  other  to  repair?]  That  would  be  a  void  agreement. 
[AUerson^  B.  The  benefit  contemplated  by  the  statute 
must  be,  not  an  avoidance  of  litigation,  but  something 
of  a  pecuniary  nature.]  The  chaplain  of  a  district-school 
would  not  be  subject  to  dilapidations,  like  a  rector,  a  vicar, 
or  a  perpetual  curate.  Giving  up  on  his  part  a  claim 
against  the  other  party  for  dilapidations  surely  would 
be  conferring  a  pecuniary  benefit.    Further,  the  sevcnlh 
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plea,  it  is  submitted,  is  bad  upon  exactly  the  same  ground  1866. 
as  that  on  which  the  court  below  held  the  ninth  plea  Goldham 
to  be  bad.  A  cause  of  action  being  once  vested  in  the  ^  ^•- 
plaintiff,  it  could  only  be  released  by  deed,  A  right  to 
arise  in  future  cannot  be  released:  Com. Dig,  Release 
(E.  I.).  This  is  an  accord  without  satisfaction.  [^PoUock, 
C.  B.  Why  may  not  a  man  waive  a  right  ?  Might  not 
the  outgoing  incumbent  give  up  a  claim  to  emblements?] 
That  would  be  accord  and  satisfaction.  [Coleridge  J. 
It  is  not  an  uncommon  thing  for  an  incoming  incumbent 
to  forbear  to  enforce  his  claim  for  dilapidations.  Pollock, 
C.  B.  The  real  question  is  whether  or  not  the  bargain 
is  simoniacal.]  That,  no  doubt,  is  the  substantial  ques- 
tion. [Erie,  J.  Do  you  find  nothing  upon  the  subject 
in  the  ecclesiastical  writers  ?]  Nothing.  It  not  appearing 
that  there  were,  or  could  be,  any  dilapidations  on  the 
other  side,  how  can  the  court  consistently  assume  that 
the  dilapidations  on  both  sides  were  equal. 

T.  Chambers  {yfith  whom  was  ChanneUy  Seijt),  contra, 
was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment of  the  court  of  Common  Pleas  in  this  case  must 
be  affirmed.  We  think  there  is  no  distinction  in  the 
mode  of  construing  a  plea,  whether  it  comes  before  the 
court  upon  a  motion  for  judgment  non  obstante  vere- 
dicto, or  upon  a  demurrer.  In  either  case  the  plea  is  to 
receive  a  fair  and  reasonable  construction:  but,  where 
there  is  ambiguity,  the  construction  should  be  most 
strongly  against  the  party  pleading,  inasmuch  as  it  is 
incumbent  on  him  to  make  it  clear.  Now,  what  is  the 
seventh  plea  here?  It  is,  that,  whilst  the  defendant  was 
rector  of  Caldecot  and  vicar  of  Ncwnham,  as  in  the 
declaration  mentioned,  the  plaintiff  was  chaplain  of  the 
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1856.        Central  Ix>ndon  District  School,  and  that  the  plaintiff 
GoLDHAM      ^^^  ^^^  defendant  thereupon,  with  the  consent  of  their 
^'  respective  patrons  and  diocesans,  agreed  to    exchange 

their  respective  livings  in  their  then  state  and  conditiony 
"  and  that  the  plaintiff  should  not  call  upon  the  defend- 
ant to  pay  for  the  repairs  in  the  declaration  men- 
tioned, or  for  any  or  either  of  them ;"  that  the  said 
exchange  was  afterwards,  in  pursuance  of  the  said  agree- 
ment, carried  into  effect;  and  that  the  plaintiff  thus, 
and  not  otherwise,  became  successor  of  the  defendant  in 
the  said  rectory  and  vicarage  as  in  the  declaration  men- 
tioned. In  Downes  v.  Craiff^  9  M.  &  W.  166,  the  agree- 
ment which  the  defendant  sought  to  set  up  as  exonerating 
him  from  liability  for  dilapidations,  was  pleaded  in  similar 
terms,  but  omitting  the  words  within  turned  commas. 
Issue  being  joined  on  that  plea,  the  jury  found  there  was 
no  such  agreement.  The  court  did  not  say  that  that 
agreement,  which  is  amplified  by  the  language  of  this 
plea,  if  found  by  the  jury  to  have  been  made,  would 
necessarily  have  been  a  simoniacal  and  void  agreement. 
Here,  the  jury  found  the  reverse  of  what  was  found  in 
Downes  v.  Craig:  they  found  that  there  was  such  an 
agreement  as  alleged  in  the  plea.  It  is  true.  Lord 
Abinger  threw  out  a  doubt  whether  if  a  contract  for 
exchange  of  livings  were  made  in  writing,  with  an 
express  declaration  that  neither  party  should  sue  the 
other  for  the  dilapidations,  it  would  not  amount  to  a 
simoniacal  contract,  and  so  would  be  void, — a  doubt  in 
which  Parke,  B.,  and  Rolfe,  B.,  expressed  their  partici- 
pation. But,  upon  consideration,  we  are  all  of  opinion 
that  such  an  agreement  would  by  no  means  necessarily 
be  simoniacal.  Many  reasons  might  be  suggested, — and 
many  were  suggested  when  the  case  was  before  the  court 
below, — why  such  an  agreement  should  be  the  most  fair 
and  righteous  agreement  that  could  be  made  between  the 
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parties.     The  dilapidations  on  either  side  might  have        1856. 
been  equivalent  or  nearly  so,  or  they  might  have  been      goldham 
so  trifling  and  insignificant  as  to  make  it  not  worth      edwIrds. 
while  to  incur  the  expense  of  a  valuation  on  either  side. 
If  there  were  anything  in  the  facts  to  make  the  agree- 
ment 'necessarily  simoniacal,  the  plea  should  have  so 
alleged.     That,  however,  does  not  necessarily  or  in  any 
way  appear  upon  the  face  of  the  plea;  and  therefore  we 
think  the  judgment  of  the  court  of  Common  Pleas  must 
beaOBrmed. 

Judgment  affirmed. 


END    OF   EASTER   VACATION. 
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1856  ^^^  JUDOBS  WHO  USUALLT  SAT  IN  BkSQO  IN  THIS  TERM,   WERE, — 

Jbrvib,  C.  J.,  Cresswell,  J.,  Williams,  J.,  and  Willes,  J. 


MEMORANDA. 


Promotionfl.      WiLLiAM  Ballantine,  Esq.,  of  the  Inner  Temple,  and 

John  Humflfreys  Parry,  Esq.,  of  the   Middle  Temple, 
having  been  called  to  the  degree  of  the  coif  in  the  course 
of  this  Term,  appeared  at  the  Bar  of  the  court,  and 
took  their  seats,  after  severally  counting  in  a  writ  of 
dower  imde  nihil  habet.  (a) 

They    gave    rings  with    the  following   mottos, — ^the 
former,  "  Jacta  est  alea,"  the  latter,  "  Spe  et  fide." 

(a)  This  ceremony  is  dipensed  with  where  the  party  is  called 
by  writ  issued  in  vacation. 
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1856. 


In  the  Matter  of  Edmund  Garbett. 

Majf  22. 


XN  Michaelmas  Term,  1849>  Mr.  Edmund  Garbett,  an  in  the  year 
attorney  residing  and  carrying  on  business  at  Dawley,  \^^lj^  guilty*of 
in  the  county  of  Salop,  was  struck  oflf  the  roll  of  attor-  f^^nf*  *>"t 

,  ,  .  judgment  was 

neys  of  this  court,  at  the  instance  of  the  defendant  in  a  reipited  on  the 
cause  of  Harcouri  v.  Dickson^  on  the  ground  that  he  ^Idgo  had're-  * 
(Garbett),  being  the  attorney  in  the  cause,  procured  the  ^hid?wi»r*^ 
plaintiff  to  make,  and  himself  joined  in  making,  an  aflS-  admissible,  ▼«. 

admissions 

davit  as  to  payments  made  to  witnesses  for  their  expenses,  which  the  pri- 
which  he  knew  to  be  false.  He  was  afterwards,  at  the  ^Likdxo^^ 
instance  of  the  Incorporated  Law  Society,  stmck  off  the  °^®  ''^®° . 

'^  ■^  under  exami- 

roll  of  the  other  courts  of  common  law,  and  also  off  the  nation  as  a 
roll  of  the  court  of  Chancery.     In  Easter  Term  last,        action  in  the 

court  of 
Queen's  Bench; 

Whateley  moved  for  a  rule  to  shew  cause  why  Mr.  and  he  in  con- 

.  sequence  re* 

Garbett  should  not  be  restored  to  the  roll  of  this  court,  ceiyed  a  free 
llie  application  was  founded  upon  an  affidavit  of  Mr.  ^849  ^A.  was 
Garbett,  stating  how  he  had  supported  himself  and  family  **^^^  °^  ^^ 
since  his  removal  from  the  roll,  and  that  he  had  ever  in  an  affidavit 

of  increase  *  ^" 

since  conducted  himself  with  strict  honor  and  propriety.  The  court 
and  professing  to  explain  some  of  the  grounds  upon  [o^^'^^^il^^ 
which  the  char£re  a^rainst  him  had  rested, — fortified  by  him  to  the  roll, 

,  .  although  he 

affidavits  and  by  memorials   signed  by  a  great   many  produced  very 
persons  (to  the  number  of  about  one  hundred  and  fifty),  JJldtMtimoia-^ 
consisting  of  magistrates,  barristers,  solicitors,  merchants,  ab  as  to  his 
and  others,  who  professed  some  of  them  to  have  known  1849. 
him  upwards  of  twenty-five  years,  and  who  testified  to 
the  general  correctness  of  his  conduct,  and  vouched  him 
as  being  in  their  judgment  a  fit  and  proper  person  to  be 
restored  to  the  roll. 

.  He  submitted,  that,  however  reprehensible  or  criminal 
the  conduct  of  Mr.  Garbett  had  been,  the  punishment 
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1856.        ^^  ^^^  undergone,  his  subsequent  good  conduct,  and  the 

~  very  satisfactory  testimonials  he  now  produced,  should  be 

Oarbett.  considered  sufficient  to  attone  for  and  induce  the  court 
to  pardon  his  offence ;  and  that,  for  a  single  solitary  act 
of  misconduct,  he  ought  not  to  be  doomed  to  perpetual 
deprivation,  or  his  wife  and  family  reduced  to  beggary  by 
his  being  shut  out  from  the  exercise  of  his  professional 
talents.  [Cresswelly  J.  Was  not  this  person  convicted 
of  forgery  ?  I  have  a  recollection  that  an  attorney 
named  Garbett  was  compelled  by^Lord  Denman  to 
answer  certain  questions  which  were  put  to  him  as  a 
witness  in  a  cause,  and,  upon  his  answers  thereto,  was 
committed  for  trial  and  convicted  of  forging  an  accept- 
ance to  a  bill  of  exchange ;  and,  upon  argument  before 
the  court  of  criminal  appeal,  the  majority  of  the  judges 
held  that  he  had  been  improperly  convicted,  inasmuch 
as  the  confession  of  his  guilt  was  unduly  extorted  from 
him;  and  he  in  consequence  received  a  free  pardon. 
That  matter  was  not  brought  before  the  court  when  Mr. 
Garbett  was  struck  off  the  roll  in  Michaelmas  Term, 
1849,  though  it  must  have  taken  place  at  an  earlier 
period.]  It  does  not  appear  from  the  affidavits  which 
are  before  the  court,  that  the  applicant  is  the  same 
individual. 

Hodgson,  who  was  instructed  by  Mr.  Maugham,  the 
secretary  of  the  Incorporated  Law  Society,  to  oppose  the 
application,  stated  that  he  was  instructed  (though  he  had 
no  affidavit  of  the  fact),  that  the  applicant  was  the  person 
who  was  convicted  and  afterwards  pardoned  in  the  man- 
ner mentioned  by  Cresswell,  J.  [Jermsy  C.  J.  I  think 
we  ought  to  have  an  affidavit  of  the  fact;  and  I  also 
think  the  society  owes  it  to  the  court  to  explain  why  this 
matter  was  not  brought  before  it  on  the  motion  for 
striking  Mr.  Garbett  off  the  roll.  The  society  has  a  duty 
to  perform  towards  the  profession :  but  the  court  is  not 
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to  be  bound  by  their  exercise  of  discretion  as  16  the  1856. 

manner  in  which  that  duty  b  to  be  performed.     The  j^  ^ 

rule  must  be  enlarged  until  next  terra,  in  order  that  the  Gabbett. 
necessary  inforraation  may  be  afforded. 

Hodgson  now  produced  an  affidavit  identifying  Mn 
Garbett,  the  applicant,  as  the  person  who  was  con-'' 
victed  of  forgery,  and  stating  that  the  conviction  took 
place  at  the  Central  Criminal  Court  on  the  15th  of  May> 
1847  (as  appeared  by  the  certificate  of  the  clerk  of  the 
arraigns),  and  stating  the  appeal,  and  the  subsequent 
pardon,  (a)  He  abo  produced  an  affidavit  of  Mr. 
Maugham,  shewing,  that,  in  abstaining  from  bringing 
that  conviction  before  the  court  at  the  time  it  took  place, 
the  council  of  the  Incorporated  Law  Society  acted  upon 
the  advice  and  opinion  of  their  counsel,  the  late  Mr.  Fred« 
Robinson,  who  conceived,  that,  inasmuch  as  the  court 
of  appeal  had  decided  the  conviction  to  have  been 
improper,  and  Mr.  Garbett  had  received  Her  Majesty's 
pardon,  it  would  not  be  right  by  a  collateral  proceeding 
to  deprive  him  of  the  benefit  of  the  court's  judgment  and 
the  crown's  clemency,  {b) 

(a)  See  the  case  reported  in  the  court  of  Queen*s  Bench  is 

2  Car.  &  K.  474,  1  Den.  C.  C.  accustomed  to  interfere  in  these 

236.  cases, — that  is,  either  as  a  per* 

(h)  The  opinion  of  Mr.  Ro-  son    convict,    or    as    a    party 

binson  was  as  follows: —  accused    and    called    upon   to 

*'  The  judgment  having  been  answer  the  charge  by  his  affi-* 

respited,   Grarbett   has   not   in  davit.  The  Law  Society  rightly 

point  of  law  been  convicted,  prefers  the  former  course,  where 

though  a  verdict  of  guilty  pas-  the  facts  admit  of  it,  because 

sed  against  him :  it  is  the  judg-  it  then  becomes  unnecessary  to 

ment  of  the  court,  following  up  bring  the  special  facts  of  the 

the  verdict  of  the  jury,  which  case  forward  on  affidavit.    Bat, 

constitutes  the  conviction.  The  as  Garbett  has  not  been  con-* 

consequence    of   this    is,    that  victed,  and,  if  he  had  been,  has 

Garbett    cannot,   I    think,   be  been  pardoned,  I  cannot  think 

proceeded  against  on  either  of  the  proceedings  against  him  at 

the  two  grounds  upon  which  the  Central  Criminal  Court  can 
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1856. 


In  re 
Gabbdtt. 


The  Statute  12  G.  1,  c.  29,  s.  4,  which  is  unrepealed, 
shews,  that,  in  the  opinion  of  the  legislature,  a  person 
who  is  convicted  of  forgery  or  perjury  is  unfit  to  be 
permitted  to  practise  as  an  attorney.  That  section, 
'^for  avoiding  the  great  mischiefs  and  abuses  which 
arise  from  infamous  and  wicked  persons  already  con- 
victed of  wilful  perjury  or  forgery  practising  as  attorneys 
or  solicitors  in  courts  of  law  and  equity,"  enacts,  **  that, 
if  any  person  who  hath  been  or  who  shall  be  convicted 
of  forgery,  or  of  wilful  and  corrupt  perjury,  or  suborna- 
tion of  perjury,  or  common  barratry,  shall  act  or  practise 
as  an  attorney  or  solicitor  or  agent  in  any  suit  or  action 
brought  or  to  be  brought  in  any  court  of  law  or  equity 
within  that  part  of  Great  Britain  called  England,  the 
judge  or  judges  of  the  court  where  such  suit  or  action  is 
or  shall  be  brought,  shall,  upon  complaint  or  information 
thereof  examine  the  matter  in  a  summary  way  in  open 
court ;  and,  if  it  shall  appear  to  the  satisfaction  of  such 
judge  or  judges  that  the  person  complained  of,  or  against 
whom  such  information  shall  be  given,  hath  offended 


properly  be  made  the  founda- 
tion of  any  penal  proceeding 
against  him.  The  effect  of  the 
pardon  is  (as  the  old  books  lay 
it  down),  to  make  a  *  new  man* 
of  the  person,  so  far  as  even  to 
cure  the  taint  of  blood  as  to  after- 
bom  offspring.  On  the  other 
hand,  if  the  society  should  move 
the  court  against  Grarbett  on  the 
ground,  not  of  the  conviction, 
but  of  his  having  in  fact  com- 
mitted forgery,  it  does  not 
appear  that  the  society  is  in 
possession  of  such  facts,  to  be 
verified  by  affidavit,  as  would 
make  out  the  case  against  him, 
without  calling  in  aid  his  own 
confession,  made  under  circum- 


stances open  certiunly  to  the 
same  exception,  and  which  no 
single  court  would,  I  think,  be 
dbposed  to  act  upon,  after  the 
difference  of  opinion  prevail- 
ing on  the  point  in  the  highest 
criminal  court  of  appeal.  I 
think,  therefore,  that  the  so- 
ciety is  not  in  a  o<»idition  to 
make  the  motion  with  success. 
"  It  is  remakable  that  there 
is  a  statute  still  unrepealed,  by 
which  an  attorney  practising 
after  a  conviction  for  forgery, 
b  liable  to  be  proceeded  against 
summarily,  and  subjected  to 
transportation.  See  12  G.  1, 
c.  29,  s.  4." 
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contrary  to  this  act,  such  judge  or  judges  shall  cause  1856. 
such  offender  to  be  transported  for  seven  years  to  j^  ^e 
some  or  one  of  His  Majesty's  colonies  or  plantations  in  Garbbtt. 
America,  by  such  ways,  means,  and  methods,  and  in 
such  manner,  and  under  such  pains  and  penalties  as 
felons  in  other  cases  are  by  law  to  be  transported."  The 
circumstance  of  Garbett's  conviction  not  being  sustained, 
in  consequence  of  the  reception  by  the  learned  judge 
who  tried  him  of  evidence  which  ought  not  to  have  been 
received,  in  no  degree  diminishes  his  moral  guilt  and 
infamy.  The  grounds  upon  which  this  court  proceeded 
on  the  occasion  which  is  now  brought  under  review, 
appear  from  the  judgment  delivered  by  Wilde,  C.  J.  on 
making  the  rule  absolute,  in  which  he  says:  '^The 
chaige  made  against  Mr.  Garbett  was,  that,  upon  a 
taxation  of  costs  which  took  place  in  a  cause  ofHarcourt 
V.  Dickson^  on  the  28th  of  April,  1849,  an  affidavit  was 
exhibited  to  the  master,  made  by  the  plaintiff  and  by 
Mr.  Garbett,  in  which  affidavit  the  plaintiff  swore  that 
he  had  paid  and  caused  to  be  paid  certain  payments 
specified  to  eleven  witnesses  whose  names  are  stated 
in  the  affidavits ;  and  the  charge  is,  that  the  payments 
alleged  in  that  affidavit  to  have  been  made,  have  since 
been  discovered  to  be  much  smaller  than  those  stated 
in  the  affidavit,  and  that  in  truth  all  that  had  been  paid 
was  paid  by  Mr.  Garbett  and  his  clerk,  and  it  does  not 
appear  that  the  plaintiff  made  any  one  payment ;  and 
it  is  charged  against  Mr.  Garbett  that  he  caused  this 
affidavit  to  be  made  and  used,  knowing  it  to  be  false, 
for  the  purpose  of  procuring  an  excessive  allowance 
in  respect  of  costs.  The  application  is  made  on  the 
affidavits  of  eight  of  the  witnesses :  two  cannot  be  found, 
and  one  has  refused  to  make  an  affidavit,  stating  as  his 
reason  that  he  does  not  choose  to  become  a  party  to,  or 
to  be  mixed  up  in,  any  proceeding  against  Mr.  Garbett. 
Cause  was  shewn  against  the  rule  on  the  affidavits  of 

2  E  2 
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1856.  Mr.  Garbiett,  Mr.  Wood  (who  had  formerly  been  clerk 
IitTTi  *o  ^^'  Garbett,  and  who  gave  Mr.  Garbett  assistance 
Garbktf.  in  preparing  this  cause  for  trial,  and  who  had  various 
communications  with  the  plaintiff),  and  Homffray  and 
Phillips  (two  of  the  present  clerks  of  Mr.  Garbett),  and 
Mr.  GriflSths."  And,  after  going  minutely  through  the 
several  affidavits  filed  in  support  of  the  motion,  as  well 
as  those  in  answer,  he  observes, — "  On  the  whole,  it 
seems  that  Mr.  Garbett  bad  no  reason  to  believe  that 
the  affidavit  was  true;  but,  on  the  contrary,  the  pre- 
sumption and  inference  from  his  conduct  antecedent  to 
the  affidavit,  is,  when  he  makes  the  plaintiff  say  that  he 
paid  or  caused  to  be  paid,  to  withhold  that  security  which 
the  court  requires  for  the  safety  of  its  suitors, — the  oath 
of  the  party.  Mr.  Garbett  swears  to  no  payment :  he 
is,  therefore,  safe  in  respect  of  any  charge  of  that  sort. 
The  court  expects  an  affidavit  of  increase  of  costs  which 
shall  give  the  security  of  an  oath  that  the  payments  have 
in  truth  been  made;  and  this  affidavit  withholds  that 
security.  The  payments  charged  to  have  been  made 
appear  to  be  excessive ;  and,  looking  at  all  the  facts  that 
occur  before  taxation,  it  does  not  appear  at  all  probable 
that  Mr.  Garbett  expected  that  those  payments  were 
made.  Look  at  his  conduct  afterwards,  and  see  what  the 
just  inference  from  that  conduct  is.  It  is,  that,  knowing 
that  he  had  procured  the  plaintiff  to  make  a  false  affida- 
vit, he  sought  to  provide  himself  with  a  document  which 
would  be  calculated  to  impose  on  the  court  the  belief 
that  the  plaintiff  had  made. those  payments :  the  receipts, 
therefore,  are  all  ante-dated.  It  seems  to  me, — and  my 
Brothers  Coltman,  Maule,  and  Cresswell,  who  have 
read  and  considered  the  affidavits  with  as  much  anxiety 
as  I  have  done,  and  agree  in  the  conclusion  at  which  I 
have  arrived, — that  the  charge  is  established,  that  Mr. 
Garbett  made  use  of  an  affidavit  which  was  false,  and 
false  tc^  his  own  knowledge,  for  the  purpose  of  imposing 
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upon  the  officer  of  the  court.  Where  such  a  charge  is  1856. 
established,  considering  the  difficulty  and  the  trouble  of  ^^^^ 
an  investigation,  after  taxation,  into  the  truth  of  an  affi-  Garbett. 
davit  of  increase,  the  great  opportunities  that  may  occur 
for  imposition,  and  its  ruinous  results,  looking  to  the 
facility  with  which  such  a  fraud  can  be  committed,  the 
difficulties  of  its  detection,  and  the  consequences  to  the 
parties,  the  court  has  but  one  duty  to  discharge,  and 
that  is,  not  to  permit  a  man  having  a  disposition  to 
commit  a  fraud  of  that  description  to  profit  by  his  posi- 
tion as  an  officer  of  the  courL  It  is  the  imperative 
duty  of  the  court  to  protect  the  public  by  the  removal 
of  such  a  person  from  the  roll.  We  are  therefore  of 
opinion  that  the  rule  should  be  made  absolute."  The 
simple  question  for  the  court  to  decide,  is,  whether  one 
who  has  been  convicted  of  perjury  and  subornation  of 
perjury^  and  who  by  his  own  admission  has  been  guilty 
oi  forgery y  is  a  fit  and  proper  person  to  be  permitted 
to  exercise  the  important  and  responsible  functions  of 
an  attorney.  [Jervis^  C.  J.  Mr.  Whateley  says  Mr. 
Garbett  has  sufficiently  expiated  his  offence  by  seven 
years'  suspension ;  and  that  his  subsequent  conduct  has 
been  blameless.]  The  removal  of  an  attorney  from  the 
roll,  or  refusal  to  re-admit  him,  is  not  in  the  nature  of 
punishment, — Stephens  v.  Hill,  10  M.  &  W.  28,  1  Dowl. 
N.  S.  669, — but  for  the  purpose  of  withholding  from 
him  the  power  to  work  mischief.  The  question  is, 
whether  the  court  can  see  any  satisfactory  reason  for 
the  re-admission  of  such  a  person  as  Mr.  Garbett  is 
shewn  and  admitted  to  be.  In  Ex  parte  Brounsall, 
2  Cowp.  829,  an  application  having  been  made  to  strike 
Brounsall  off  the  roll  of  attorneys  of  the  court  of  King's 
Bench,  he  having  been  convicted  of  stealing  a  guinea, 
for  which  offence  he  received  sentence  to  be  branded  in 
the  hand,  and  to  be  confined  in  the  house  of  correction 
nine    months,— the    Solicitor- General    shewed    cause, 
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1856.  urging  that  the  conviction  took  place  five  j-ears  ago, 
jjj  ^  since  which  time  no  misconduct  whatever  could  be  ira- 
Garbktt.  puted  to  the  party;  that,  having  received  the  benefit  of 
cleigy,  and  having  been  branded  in  the  hand,  it  operated 
as  a  statutable  pardon,  and  therefore  to  comply  with  the 
application  would  be  to  punish  Brounsall  a  second  time 
for  the  same  ofience, — citing  Serle  v.  Williams^  Hob. 
288,  where  it  was  held  that  a  clergyman  could  not  be 
deprived  for  a  felony  for  which  he  had  received  the  bene- 
fit of  clergy.  But  Lord  Mansfield  said,—  *'  This  appli- 
cation is  not  in  the  nature  of  a  second  trial  or  a  new 
punishment  But  the  question  is,  whether,  after  the 
conduct  of  this  man,  it  is  proper  that  he  should  continue 
a  member  of  a  profession  which  should  stand  free  from 
all  suspicion.  Suppose  he  had  been  a  justice  of  peace, 
the  conviction  itself  would  not  remove  him  fi-om  the 
commission :  but,  could  there  be  a  doubt  that  he  ought 
to  be  struck  out  of  the  commission?  As  at  present 
advised,  I  am  of  opinion,  without  any  doubt,  that  the 
rule  should  be  made  absolute.  But,  as  it  is  for  the  dig- 
nity of  the  profession  that  a  solemn  opinion  should  be 
given,  we  will  take  an  opportunity  of  mentioning  it  to 
all  the  judges."  And,  on  a  subsequent  day,  his  Lord- 
ship said:  ^^  We  have  consulted  all  the  judges  upon  this 
case,  and  they  are  unanimously  of  opinion  that  the 
defendant's  having  been  burnt  in  the  hand  is  no  objection 
to  his  being  struck  ofi^  the  roll.  And  it  is  on  this  prin- 
ciple that  he  is  an  unfit  person  to  practise  as  an  attorney. 
It  is  not  by  way  of  punishment :  but  the  court  in  such 
cases  exercise  their  discretion  whether  a  man  whom  they 
have  formerly  admitted  is  a  proper  person  to  be  con- 
tinued on  the  roll  or  not.  Having  been  convicted  of 
felony,  we  think  the  defendant  is  not  a  fit  person  to  be 
an  attorney." 

Dowdeswell  (with  whom  was  IVhateley)^  in  support  of 
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the  rule.     Mr.  Garbett's  application  to  be  restored  to        1856. 
the  exercise  of  his  profession  ought  not  to  be  affected  by        ~ 
bis  conviction  upon  the  charge  of  forgery,  which  convic-     Garbbtt. 
lion  was  obtained  by  the  extortion  of  an  admission  from 
him  under  a  threat  of  imprisonment.     The   court   of 
appeal  very  properly  decided  that  evidence   thus  ob- 
tained was  not  to  be  relied  on :   and,  the  conviction 
having  been  quashed,  and  a  free  pardon  granted,  such 
conviction  ought  to  be  considered  as  having  never  taken 
place ;  and,  as  it  could  not  with  propriety  have  been 
made  the  foundation  of  an  application  to  strike  him  off 
the  roll,  so  it  ought  not  to  be  now  urged  as  a  ground  for 
refusing  to  re-admit  him.     As  to  the  rest,  taking  into 
consideration  Mr.  Garbett's  conduct  since  the  rule  in 
question  was  pronounced,  and  the  satisfactory  testimo- 
nials given  to  him  by  so  many  persons  of  respectability 
and  position,  and,  considering  the  amount  of  punish- 
ment he  has  already  undergone,  it  is  submitted  that  he 
has  made  ample  reparation  and  atonement  to  society, 
to  the  profession,  and  to  the  court,  for  the  offence  of 
which  he  admits  himself  to  have  been  guilty,  and  from 
the  consequences  of  which  he  ventures  to  hope  that  his 
penitence  may  induce  the  court  to  relieve  him.    [Jervist 
C.  J.     Those  who  testify  so  strongly  in  Mr.  Garbett's 
favor,  and  who  profess  to  have  known  him  for  a  long 
series  of  years,  could  not  have  known  him  very  well, 
seeing  that  they  were  ignorant  (for,  so  we  must  suppose 
them  to  have  been,)  of  so  remarkable  a  passage  in  his 
life  as  his  conviction  for  forgery  I]     It  may  well  be  that 
that  fact  had  not  come  to  their  knowledge.     Besides, 
most  of  them  speak  only  as  to  Mr.  Garbett's  conduct 
since  the  year  1849.     In  The  King  v.  Greenwood^  1  W. 
Bla.  222,  where  an  attorney  had  been  two  years  before 
struck  off  the  roll  for  malpractice,  the  court  say, — "The 
striking  off  the  roll  is  not  to  be  understood  as  a  perpe- 
tual disability,  but  is  sometimes  only  meant  as  a  punish- 
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1856.        ment,  and  may  be  considered  in  the  light  of  a  suspension 

In  re        <>°'y>  if  ^^^  court  sees  cause."    And  in  VaughaiCs  case, 

Gaubett.     and  JPcrtanis  case,  two  years'  suspension  was  considered 

to   be   a   sufficient  punishment  to   be   inflicted    upon 

attorneys  who  had  been  guilty  of  peijury. 

Jbrvis,  C.  J.     I  am  of  opinion  that  there  is  no  pre- 
tence for  this  application.     It  is  not  now  sought   to 
strike  Mr.  Garbett  off  the  roll  of  attorneys  of  this  court, 
or  to  suspend  him  from  practising  as  an  attorney,  for 
any  alleged  malpractice  or  misconduct     But  the  ques- 
tion is,  whether,  he  having  already  been  removed  from 
the  roll  for  an  offence  of  the  most  grave  and  serious 
character,  we  ought  to  be  called  upon  to  restore  him, 
and  so  to  invest  him  with  a  power  and  authority  which 
in  my  opinion  would  make  him  a  most  dangerous  indi- 
vidual.    It  appears,  that,  in  the  year  1847,  he  was  tried 
and  found  guilty  of  forgery,  and  that  he  afterwards 
received  a  free  pardon,  because  a  portion  of  the  evidence 
which  led  to  his  conviction  consisted  of  admissions  made 
by  him  under  circumstances,  that,  in  the  opinion  of  the 
court  of  appeal,   rendered   them  legally   inadmissible. 
But,  notwithstanding  that  conviction  was  quashed,  and 
notwithstanding  the  pardon   accorded  to  him  in  con- 
sequence,  there  was  abundant  evidence  to  shew  that 
Garbett  really  was  guilty  of  the  crime  laid  to  his  charge. 
Are  we,  under  these   circumstances,   now  to  say  that 
this  person  is  one  to  whom  we  can  safely  and  properly 
give  authority  to  practise  as  an  attorney  of  this  court  ? 
We  start  with  the   knowledge,  derived  from  the  best 
possible  source,  viz.  his  own  confession,  that  he  has  been 
guilty   of  forgery:    and  this   court  has  adjudged   him 
guilty  of  perjury  and  subornation   of  perjury  for   the 
fraudulent  purpose  of  putting  into  his  own  pocket  money 
to  which  he  was  not  justly  entitled.    This,  therefore,  is 
an  application  for  re-admission  of  a  person  confessedly 
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guilty  of  forgery  9  and  adjudged  to  be  guilty  of  perjury;        1856. 

and  the  main  ground  of  the  application  is,  that  he  has         J^ 

already,   by  being  seven   years  off  the   roll,   suffered      Gaubett. 

punishment  enough  for  his  delinquency.     It  seems  to 

me  that  we  should  be  guilty  of  the  greatest  possible 

dereliction  of  our  duty,  if  we  were  to  re- admit  a  man  so 

tainted  with  crimes  which  of  all  others  are   the  most 

calculated  to  engender  suspicion  and  distrust.     Another 

ground   upon   which   we   have   been   strongly,    almost 

pathetically,  urged  to  deal  mercifully  with  Mr.  Garbett, 

is,  that  he  has  a  wife  and  family  dependent  upon  him 

for  support,  and  that  these  will  be  the  principal  sufferers 

from  the  failure  of  this  motion.     That,  undoubtedly,  is 

a  circumstance  which  we  cannot  but  regard  with  the 

deepest  commiseration  and  regret.      But,  at  the  same 

time,  it  must  be  observed  that  a  wife  and  family  have 

always  been  considered  as  guarantees  to  society  that  a 

man  will  conduct  himself  with  honor  and  integrity  in 

bis  dealings  with  the  world :  and  we  must  not  lose  sight 

of  the  fact,  that,  in  permitting  ourselves  to  be  influenced 

by  considerations  of  that  sort  to  extend  mercy  to  Mr. 

Garbett,  we  should  be  running  the  risk  of  doing  the 

greatest   possible    injury   and   injustice    to   the   public 

Upon  the  whole,  giving  its  due  weight  to  all  that  has 

been  urged  on  his  behalf,  I  think  I  should  be  almost  as 

criminal  as  the  applicant  himself  if  I  were  to  yield  to 

this  application.     The  rule  must  be  discharged. 

Williams,  J.  I  am  entirely  of  the  same  opinion. 
We  are  asked  to  re-admit  as  an  attorney  on  the  roll  of 
this  court  a  person  who  it  is  conceded  was  deservedly 
removed  from  it  for  one  of  the  greatest  offences  of  which 
as  an  officer  of  the  court  he  could  be  guilty.  1  think 
wc  could  not  with  decency  do  such  an  act  of  grace, 
even  if  the  offence  for  which  Mr.  Garbett  was  struck  off 
the  roll   was  the  only  offence  of  which  he  had   been 
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1856.       guilty.     But  we  are  also  asked  to  shut  our  eyes  to  the 


In  re  &ct  that  this  man  had  previously  been  guilty  of  forgery. 
Garbett.  jf q^^  it  jg  clear  to  my  mind  that  Mr.  Garbett  was  con- 
victed of  forgery  upon  evidence  which  ought  not  to  have 
been  received,  and  therefore  that  that  conviction  was 
properly  quashed.  But  it  is  equally  clear  that  he  was 
guilty  of  that  crime.  I,  therefore,  agree  with  ray  Lord 
in  thinking  that  we  should  be  guilty  of  a  very  gross 
dereliction  of  our  duty,  if,  by  replacing  this  man  upon 
the  roll  of  attorneys,  we  were  to  put  him  in  a  position 
to  exert  his  talents  to  the  possible  detriment  of  the 
public. 

WiLLES,  J.,  concurring. 

Rule  discharged. 


The   Cork    and    Youghal    Railway    Company    v. 
,     ^  Paterson. 

June  o. 

Two  companies  X  HIS  was  an  action  of  debt  brought  by  the  plain  tifis 
oonsmicf  rail-  to  recover  the  sum  of  100/.  and  interest  from  the  10th  of 
ways  which       October,  1854. 

would  neces-       ^^^i-v^^'f  »v«^^. 

sarily interfere       The  plaintiffs  are  incorporated  by  "The  Cork  and 

with  each  other,  __ 

their  respective  Waterford  Railway  Act,  1846,'*  9  &  10  Vict.  c.  cccxcvii, 
I^^^Dto  "  The  Cork  and  Waterford  Railway  Amendment  Act, 
impoweredthe  1851,"  14  &  15  Vict  c.  xcv,  and  "  The  Cork  and  Youghal 

respective 

managing  com-  Railway  Act,  1854,"  17  &   18  Vict  c.  ccvi:  and  those 

mittees  or 

directors  *'  to  demise  or  sell  the  undertaking,  or  any  part  thereof,  or  to  amalgamate  the  same, 
or  any  part  thereof,  with  any  other  railway  or  railways/*  &c.  In  pursuance  of  the  powers 
thus  conferred  upon  them,  Uie  directors  of  the  two  companies  agreed  to  amalgamate  and  to 
form  one  united  company,  and  this  agreement  was  carried  into  effect  by  resolutions  made  at 
hoard  meetings  of  the  respective  committees,  and  by  a  deed  executed  by  a  competent  number 
of  the  directors  of  each  company:— 

Held,  that  the  power  to  amalgamate  was  vested  in  the  two  boards,  and  that  those  powers 
were  well  and  effectively  exercised  ;  and  that  the  company  so  united  or  amalgamated  might 
maintain  an  action  for  calls  against  a  shareholder  of  either  company  who  had  executed  the 
parliamentary  contract  and  subscribers'  agreement. 
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acts  in  the  usaal  way  embody  the  provisions  of  the  three        1856. 
general   railway  acts,    viz.   "The   Companies  Clauses         rj,~ 
Consolidation  Act,   1845,"  8  &  9  VicU  c.  16,  "  The     Cork  and 
Lands  Clauses  Consolidation  Act,  1845,"  8  &  9  Vict.  Railway  Co. 
c.  18y  and  "  The  Railways  Clauses  Consolidation  Act,    patbeson. 
1845^"  8  &  9  Vict.  c.  20 ;  all  which  acts  were  to  be 
referred. to  as  part  of  the  case. 

By  the  particulars  of  demand  indorsed  upon  the  writ 
of  summons  issued  in  this  action,  the  plaintiffs  claimed 
lOOL,  for  a  first  call  of  1 Z.  per  share  made  by  the  company 
upon  the  defendant  in  respect  of  one  hundred  shares  of 
which  he  was  the  holder,  payable  on  the  10th  of  October, 
1854,  with  interest  from  that  day  to  the  day  of  payment. 

By  consent  of  the  parties,  and  by  a  judge's  order,  the 
following  case  was  stated  for  the  opinion  of  the  court, 
without  pleadings,  under  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict  c.  76,  s.  42. 

In  the  year  1845,  the  Cork  and  Waterford  Railway 
(company,  and  the  Cork,  Midleton,  and  Youghal 
Railway  Company  (proposed  to  run  in  part  through  the 
same  district),  were  respectively  provisionally  registered 
under  the  7  &  8  Vict.  c.  110.  Both  companies  were 
projected  for  the  purpose  of  making  the  lines  of  railway 
mentioned  in  their  respective  subscription  deeds,  and 
contemplated  an  application  to  parliament  for  the 
necessary  powers  in  the  session  of  1 846. 

The  subscription  deeds  of  the   Cork  and  Waterford  Subscription 

,  ,     ,  deeds  of  tbo 

Railway  Company  consisted  of  the  usual  subscription-  Cork  and 
contract  and  subscribers'  agreement. 

The  subscription  contract,  which  was  made  on  the  5th  Subscription 

,  ,  contract. 

of  May,  1845,  between  the  several  persons  whose  names 
and  seals  were  respectively  subscribed  and  affixed  in  the 
schedule  thereunder  written  of  the  first  part,  and  John 
Surragc  and  Augustus  Mason  (trustees  named  and 
appointed  for  the  purpose  of  enforcing  and  giving  effect 
to  the  covenants  and  matters  thereinafter  contained),  of 
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1856.       the  second  part, — witnessed^  that  each  aad  every  of 

^^^        them  the  said  several  persons  parties  thereto  of  the  first 

Cork  and  part,  for  himself  and  herself  respectively,  and  for  his 
Railway  Co.  and  her  heirs,  &c,  but  so  as  to  be  liable  to  the  extent 
Patbrbon.  ^'^'y  ^^  ^®  S"™  ^^  amount  of  money  set  Qpposite  to  his 
or  her  name  in  the  said  schedule  thereto,  and  not 
further  or  otherwise,  did  thereby  covenant,  promise,  and 
agree  with  and  to  Surrage  and  Mason,  their  executors, 
&c.,  in  manner  following,  that  is  to  say,  that  each  and 
every  of  them  the  said  several  persons  parties  thereto  of 
the  first  part  (together  with  the  several  other  persons 
who  had  set  their  names  and  affixed  their  seals,  or  who 
might  set  their  names  and  affix  their  seals,  to  two  certain 
other  indentures  respectively  bearing  even  date,  and  of 
the  same  tenor,  purport,  and  effect  with  those  presents), 
had  subscribed  the  sum  set  opposite  to  his  or  her  name 
in  the  said  schedule  thereto,  for  the  purpose  of  making 
and  establishing  a  railway  firom  a  point  or  points  at  or 
near  Patrick's  Bridge,  in  the  city  of  Cork,  in  Ireland,  to 
a  point  or  points  in  or  near  to  the  city  of  Waterford, 
with  branches  from  the  main  line  of  the  said  intended 
railway  to  a  point  or  points  at  or  near  Cove,  in  the 
county  of  Cork,  and  with  all  proper  approaches,  depots, 
stations,  wharfs,  works,  and  conveniences  connected  with 
such  railway, — the  said  railway  to  be  called  "  The  Cork 
and  Waterford  Railway,"  or '  by  such  other  name  or 
names  as  might  at  any  time  thereafter  be  adopted  by 
the  committee  or  directors  engaged  in  promoting  the 
establishment  of  the  undertaking  thereby  contemplated, 
and  with  full  power  for  the  said  committee  or  directors 
from  time  to  time  to  determine  upon  and  fix,  as  well  the 
sites  or  spots  at  which  the  said  intended  railway,  or 
any  branch  or  branches  therefrom,  and  other  works 
connected  therewith,  should  commence,  as  also  the  sites 
or  spots  at  which  the  same  respectively  should  terminate, 
and  the  intermediate  courses,  routes,  or  lines  thereof 
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respectively,  and  also  from  time  to  time  to  alter  and  vary        1856. 
the  same  sites,  spots,  courses,  routes,  or  lines  respectively,         Tag 
and  ako  to  demise  or  sell  the  said  intended  railway,  or     ^^^  ^^^ 
any  part  thereof,  and  also  to  concur  in  and  sanction  an    Railway  Co. 
amalgamatioa  of  the  said  intended  railway,  or  any  part     Paterson. 
thereof,  with  any  other  railway  or  railways,  existing  or 
projected,  and  to  purchase  or  take  a  lease  or  leases  of 
any  other  railway  or  railways,  and  to  abandon  any  part 
or  parts  of  the  said  undertakings,  and  also  to  make  appli- 
cations to  parliament  in  the  next  session  for  an  act  or 
acts  for  all  or  any  of  the  purposes  aforesaid,  or  to  con- 
fine the  applications  in  the  next  session  to  any  portion 
of  the  said  undertaking,  as  the  said  committee  or  direc- 
tors should  think  fit,  and  also  to  make  or  renew  in  any 
future  session  or  sessions  any  application  or  applications 
for  an  act  or  acts  for  all  or  any  of  the  purposes  aforesaid : 
and  the  indenture  further  witnessed  that  each  and  every 
of  them  the  said  several  persons  parties  thereto  of  the 
first  part,  for  himself  and  herself,  and  his  and  her  heirs, 
&c.,  and  as  concerning  himself  and  herself  only,  and 
his  and  her  own  acts,  deeds,  and  defaults  respectively, 
did  thereby  covenant,  promise,  and  agree  with  and  to 
Surrage  and  Mason,  their  executors,  &c.,  that  each  and 
every  of  them  the  said  several  persons  parties  thereto  of 
the  first  part,  his  or  her  heirs,  &c.,  should  and  would 
well  and  truly  pay  or  cause  to  be  paid  the  amount  sub- 
scribed by  him  or  her,  or  such  part  thereof  as  should 
not  have  been  paid  by  him  or  her  at  the  date  of  his  or 
her  signature  to  those  presents,  within  three  years  from 
the  date  thereof,  in  such  sums  and  at  such  places  and 
times    as   should   be   required   by   any  act  or   acts  of 
parliament  to  be  applied  for  as  aforesaid,  or  as  the  direc- 
tors or  others  authorised  by  the  said  act  or  acts  should 
lawfully  direct  or  appoint. 

The  subscribers*  agreement,  which  was  made  on  the  Subscribers' 
same  5th  of  May,  1845,  between  the  several  persons  »fiT«««»c»»t, 
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1856.       whose  names  were  subscribed  and  seals  affixed  in  the 
^  schedule  thereto  of  the  first  part,  and  John  Surrage  and 


The 

Cork  and  Augustus  Mason  (trustees  named  and  appointed  for  the 
Railway  Co.  purpose  of  enforcing  and  giving  effect  to  the  covenants 

P  "mow  thereinafter  contained,  of  the  second  part, — witnessed, 
that  each  of  them  the  said  several  persons  parties  thereto 
of  the  first  part,  did  thereby,  for  himself  and  herself, 
and  his  and  her  heirs,  &c.,  and  so  far  only  as  related  to 
his  and  her  own  acts,  deeds,  and  de&ults,  but  not  other* 
wise,  covenant,  promise,  and  agree  with  and  to  the  said 
Surrage  and  Mason,  their  executors,  &c.,  in  manner 
following,  that  is  to  say,  that  each  and  every  of  them  the 
said  several  persons  parties  thereto  of  the  first  part 
(tc^ther  with  the  several  other  persons  who  had  set 
their  names  and  affixed  their  seals,  or  who  might  set 
their  names  and  affix  their  seals  to  two  certain  other 
indentures  respectively  bearing  even  date,  and  of  the 
same  tenor,  purport,  and  effect  with  those  presents)  had 
subscribed,  and  did  thereby  subscribe,  the  sum  set 
opposite  to  his  or  her  name  in  the  said  schedule  thereto, 
for  the  purpose  of  making,  establishing,  and  maintaining 
a  railway,  with  all  proper  works  and  conveniences  con- 
nected therewith,  to  be  called  "  The  Cork  and  Water- 
ford  Railway,'*  or  by  such  other  name  or  names  as  might 
at  any  time  or  times  be  adopted  by  the  managing  com- 
mittee or  directors  for  the  time  being  of  such  intended 
railway, — the  said  railway  to  commence  at  a  point  or 
points  at  or  near  Patrick's  Bridge,  in  the  city  of  Cork« 
and  to  terminate  in  or  near  to  the  city  of  Waterford, 
with  branches  firom  the  main  line  of  the  said  intended 
railway  to  a  point  or  points  at  or  near  Cove,  in  the 
county  of  Cork,  and  to  a  point  or  points  at  or  near 
Fermoy,  in  the  said  county  of  Cork,  and  with  such 
branch  or  branches  as  the  said  committee  or  directors 
may  from  time  to  time  determine  upon  :  That  the  said 
several  persons  parties  thereto  of  the  first  part  did,  and 
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eadi  and   every  of  them  did    thereby    recognise   and        1856. 
acknowledge^  nominate,   appoint,  and   declare    certain         ^j^ 
persona  (naming  them)  as  the  managing  committee  or     ^^^  ^^o 

directors  of  the  said  undertaking,  for  the  purposes,  and  Railway  Co. 

St 

with  the  powers  therein  declared  and  contained :  That  Paterson. 
each  and  every  of  them  the  said  persons  parties  thereto 
of  the  first  part  did  thereby,  for  himself  and  herself,  and 
his  and  her  heirs,  &c.,  and  so  far  only  as  related  to  his 
and  her  own  acts,  deeds,  and  defaults,  further  covenant, 
promise,  and  agree  with  and  to  the  said  Surrage  and 
Mason,  their  executors,  &c.,  in  manner  following,  that 
is  to  say,  that  they  the  said  several  persons  parties 
thereto  of  the  first  part,  and  their  several  and  respec- 
tive heirs,  &c.,  shall  and  will  faithfully  observe, 
perform,  and  abide  by  the  several  stipulations,  rules, 
and  regulations  thereinafter  mentioned,  that  is  to  say 
(amongst  others),  That  a  deposit  of  IL  lOs,  per  share 
shall  be  paid  by  each  subscriber  on  the  number  of  shares 
subscribed  for  by  him  or  her  at  the  time  of  or  previously 
to  the  signing  of  these  presents,  &c. :  That  the  said 
committee  or  directors  shall  keep  a  minute-book,  in 
which  shall  be  recorded  all  their  proceedings;  and  the 
minutes  of  every  meeting  of  the  said  committee  or 
directors  shall  be  signed  by  the  chairman  or  other 
member  presiding  at  such  meeting;  and  the  minutes  so 
signed,  shall,  upon  proof  of  the  signature  thereto,  be 
conclusive  evidence  of  the  several  proceedings  therein 
mentioned,  in  all  actions,  suits,  or  disputes  between  the 
subscribers  to  the  said  undertaking :  That  the  said  com-  Powers  of  tbe 
mittee  or  directors  shall  have  full  power  to  take  such 
measures  as  they  may  deem  expedient  to  carry  the 
aforesaid  undertaking  into  effect,  and  for  that  purpose 
to  cause  such  surveys  and  estimates  to  be  made  as  they 
may  think  advisable,  besides  such  as  have  abeady  been 
made ;  and,  for  all  or  any  of  the  purposes  aforesaid,  and 
for  examining  or  testing  the  correctness  of  the  plans, 
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1856.       estimates*  and  calculations  of  the  promoters  of  any  com- 
^^         peting  or  other  line  or  lines  of  railway,  or  of  any  parties 
Cork  and     opposing  the  said   undertaking,  or  any  part  or   parts 
Railway  Co.  thereof,  that  the  said  committee  or  directors  shall  have 
Paterbon.    f^l^  power  to  retain,  engage,  appoint,  remove,  re-appoint, 
and  employ  bankers,  counsel,  &c. ;  and  also  that  the  said 
committee  or  directors  shall  have  full  powers  to  enter 
into,  make,  and  execute  all  such  contracts,  agreements, 
and  arrangements   with  land-owners,  railway  or  other 
companies,  corporations,  and  promoters  or  proprietors 
of  other  schemes  or  undertakings,  as  they  should  think 
proper,  and  also  to  demise  or  sell  the  said  undertaking, 
or  any  part  thereof,  or  to  amalgamate  the  same^  or  any 
part  thereof f  with  any  other  railway  or  railways^  and  to 
purchase  or  take  a  lease  or  leases  of  any  other  railway 
or  railways,  and  also  to  abandon  the  said  undertaking, 
or  any  part  thereof,  and  also   to  make  application  to 
parliament  in  the  ensuing  session  for  an  act  or  acts  for 
all  or  any  of  the  purposes  aforesaid,  and  to  renew  (if 
necessary)  such  application  in  any  subsequent  session 
or  sessions,  and  also  to  introduce  or  to  consent  to  the 
introduction  in  any  act  or  acts  of  parliament  for  which 
application  may  be  made  as  aforesaid,  of  any  such  special 
or  other  clauses  and  provisions  as  to  the  said  committee 
or  directors  might  seem  proper  and  desirable,  and  to 
take  such  proceedings  in  parliament  or  elsewhere  as  they 
might  deem  expedient  for  the  purpose  of  opposing  or 
altering  the  provisions  of  any  bill  or  bills  that  might  be 
solicited  for  the  establishment  of  any  railway  or  other 
work  or  undertaking  which  might  in  their  judgment  in- 
terfere with  or  tend  to  impede  or  defeat  the  accomplish- 
ment of  the  said  undertaking,  or  to  affect  its  interests, 
and  also  to  fix  upon  and  from  time  to  time  alter  or  vary 
the  termini,  route,  course,  or  line  of  the  said  railway, 
and  the  sites  or  spots,  or  the  stations,  depots,  and  works 
connected  therewith,  and  to   determine   whether  and 
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how  far,  and  to  what  extent,  the  said  undertaking  should        1856. 
be  carried  into  effect  and  deferred  or  abandoned,  and         ^^^      ' 
in  like  manner  what  branches,  if  any,  from  the  main     <^obk  and 

,  TOUGHAL 

railway  should  form  a  part  of  the  said  undertaking ;  and.  Railway  Co. 
in  case  any  act  to  be  obtained  in  relation  to  the  said  un-    patebson. 
dertaking  should  authorise  the  construction  of  a  part  or 
parts  thereof,  that  the  said  committee  or  directors  should 
have  power  to  make  or  support  in  any  subsequent  session 
or  sessions  such  application  or  applications  to  parliament 
as  they  might  deem  advisable  for  the  construction  of 
the  remainder  of  the  undertaking,  or  any  part  or  parts 
thereof;  and,  generally,  to  enter  into,  make,  and  carry 
on  such  negotiations,  arrangements,  provisions,  covenants, 
and  agreements,  and  to  do  and  execute  all  such  acts, 
deeds,  matters,  and  things  in  relation  to  the  said  under- 
taking, and  to  the  application  or  applications  to  be  made 
to  parliament  as  aforesaid,  and  for  winding  up  the  said 
undertaking,  and  the  affairs  and  concerns  thereof,  in  case 
such  act  or  acts  of  parliament  should  not  be  obtained 
as  aforesaid,  as  they  the  said  committee   or  directors 
should  from  time  to  time  consider  expedient:  That  the 
said  committee  or  directors  should  have  full  power  to 
call  for  payment  from  each  subscriber  to  the  said  under- 
taking of  any  further  sum  or  sums  not  exceeding  in  the 
whole  (including  the  aforesaid  deposit  of  IL  lOs.  per 
share)  the  sum  of  2/.  10^.  per  share :  That,  in  the  act  or  Calls,  how 
acts  to  be  obtained  as  aforesaid,  it  should  be  provided 
that  no  call  should  be  made  upon  the  subscribers  to  the 
said  undertaking,  or  any  of  them,  which  should  exceed 
the  sum  of  51  per  share  at  any  one  time,  and  also  that 
no  more  than  four  calls  should  be  made  in  any  one  year, 
and  that  there  should  be  an  interval  of  three  months 
between  every  two  calls,  and  also  that  interest  after  the 
rate  of  4/.  per  cent,  per  annum  should  be  paid  upon  the 
amount  paid  by  each  subscriber  in  respect  of  his  share, 
to  be  calculated  from   the  time   or   times  of  payment 
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1856.  thereof,  and  also  that  the  several  subscribers,  and  their 
heirs,  &c.,  should  not  be  liable  in  any  event  for  any 
lai^er  sum  than  the  sum  set  and  subscribed  opposite  to 


Paterson. 

Resolutions 
of  general 
meetings. 


The 

COEK  AND 
YOUGHAL  1      .  . 

Railway  Co.  their  respective  names  as  aforesaid:    That  the  resolu- 
^^  tions,  instructions,  or  powers  passed  or  given  to  the  said 

committee  or  directors  at  any  such  general  meeting  as 
aforesaid,  on  the  special  subject  for  which  such  meeting 
should  have  been  called  and  advertised,  should  be  consi- 
dered as  the  act  of  all  the  subscribers  to  the  said  under- 
taking, whether  present  or  absent,  and  should  be  binding 
on  them  accordingly :  That,  in  the  event  of  such  act  or 
acts  as  aforesaid  being  obtained,  and  of  the  aforesaid 
sum  of  2/.  10^.  per  share  proving  insufficient  for  the 
purposes  of  paying  and  satisfying  such  costs,  charges, 
expenses,  and  liabilities  as  should  or  might  be  or  have 
been  incurred  as  aforesaid  in  or  about  the  said  under- 
taking, each  of  the  said  several  persons  parties  thereto 
of  the  first  part,  and  their  several  and  respective  heirs, 
&C.,  should  and  would  well  and  truly  bear,  pay,  allow, 
and  discharge  the  deficiency  rateably  and  in  proportion 
to  their  respective  number  of  shares,  in  such  way  and 
manner,  and  at  such  time  or  times,  as  should  be  deter- 
mined on  and  directed  by  a  general  meeting  of  the 
subscribers  to  the  said  undertaking,  to  be  called  by  the 
said  committee  or  directors  for  the  purpose,  in  manner 
aforesaid. 

These  deeds  were  respectively  executed  by  all  the 
subscribers  to  The  Cork  and  Waterford  Railway  Com- 
pany ;  but  neither  of  them  was  ever  executed  by  the 
defendant,  nor  was  he  a  subscriber  to  the  undertaking 
therein  referred  to. 

The  subscription  deeds  of  the  Cork,  Midleton,  and 
Youghal  Railway  Company  also  consisted  of  a  subscrip- 


Subscription 
deeds  of  the 
Cork  and 


Youghal  Rail,  tiou-contract  and  subscribers'  agreement 

The  parliamentary  or  subscription-contract,  which  was 
made  on  the  13th  of  June,  1845,  between  the  several 


TRINITY   TERM,    19   VICTORIA, 


423 


persons  whose  names  were   thereunto  subscribed  and       1856. 
seals  affixed  of  the  one  part,  and  Edmund  Pontifex  and        ^^ 
James  Wood  of  the  other  part,  witnessed  that  each  of    ^^^  ^^ 
them  the  several  persons  parties  thereto  of  the  first  part.  Railway  Co. 
together  with   the   persons  who  had  subscribed  their    Paterson. 
names  and  affixed  their  seab,  or  who  might  subscribe 
their  names  and  affix  their  seals,  to  certain  other  inden-* 
tures  of  the  same  date,  tenor,  purport,  and  effect  there* 
with,  and  in  which  said  indenture  reference  was  made  to 
that  indenture,  did  for  himself  and  herself,  and  for  his 
and  her  heirs,  executors,  and  administrators,  and  to  the 
extent  only  of  the  sum  of  money  set  opposite  to  his  or 
her  name  in  the  schedule  thereunder  written,  under  the 
column  headed   ^*  amount   of   subscription,"  covenant, 
promise,  and  agree  with  and  to  the  several  other  parties 
thereto,  and  every  of  them,  separately,  and  with  and  to 
the  said  £.  Pontifex  and  J.  Wood  as  trustees  for  all  the 
parties  interested  in  the  covenants  therein  contained  or 
referred  to,  their  executors,  &c.,  in  manner  following, 
that  is  to  say,  That  the  said  several  parties  thereto  of 
the  first  part  had  respectively  subscribed,  and  should 
and  would  within  the  time  in  that  behalf  thereinafter 
mentioned  pay,  the  several  sums  set  opposite  to  their 
respective  names  in  the  said  last-mentioned  schedule, 
towards  and  for   the    purpose    of  making  and    estab- 
lishing a  railway,  with  all  proper  works,  conveniences, 
buildings,  and    approaches    connected    therewith,   and 
for  working  and  carrying  on   the  same,   to  be  called 
the    Cork,    Midleton,    and    Youghal    Railway,    with 
branches  to  Cove  and  Fermoy,  or  by  such  other  name 
or  names  as  might  at  any  time  thereafter  be  adopted  by 
the  committee  of  management  or  directors  engaged  in 
promoting  the  establishment  of  such  railway,  the  same 
to  commence  at  or  near  Penrose's  Quay,  in  the  borough 
of  Cork,  from  thence  proceeding  through  or  near  the 
villages  of  New  Glanmire  and  Carrigtwohill,  the  towns 
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Patbrbon. 


1856.       of  Midleton,  Castlemartyr,  and  Rillcagh,  and  terminating 

^ at  the  town  of  Youghal,  and  with  branches  to  Cove  and 

CoBK  AND    Fermoy,  but  with  fall  power  to  the  committee  or  direc- 
Railway  Co.   tors  aforesaid  to  alter  from  time  to"time  the  commence- 
ment, termination,  and  intermediate  course  of  the  said 
railway,  or  to  abandon  any  portion  thereof,  and  to  make 
all  such   extensions   thereof  and  branches  therefrom, 
and  works  connected  therewith,  [and  also  to  provide  all 
such  means  of  working  and  conducting  the  same,  as  to 
such  committee  or  directors  should  seem  fit ;  which  said 
ndlway  and  works  were  proposed  to  be  constnicted  and 
governed  under  the  authority  of  an  act  of  parliament,  to 
be  applied  for  in  the  next  session  of  parliament,  with  all 
usual  and  proper  clauses  and  powers  to  be  inserted  in  the 
said  act  for  incorporating  a  company  for  carrying  into 
effect  the  objects  aforesaid,  or  any  of  them ;  and  that 
they  the  said  several  persons  parties  thereto  of  the  first 
part  respectively,  or  their  respective  heirs,  &c.,  should 
and  would  well  and  truly  pay  or  cause  to  be  paid  the 
amount  subscribed  by  each  of  them  respectively  as  afore- 
said for  the  purposes  of  the  said  act  so  intended  to  be 
applied  for,  within  two  years  from  the  date  thereof,  in 
such  sums  and  at  such  places  and  times  as  the  said  direc- 
tors or  committee  of  management,  or  other  person  or 
persons  in  that  behalf  authorised  by  such  intended  act 
should  lawfully  direct  or  appoint. 

The  subscribers'  agreement  of  the  Cork,  Midleton,  and 
Youghal  Railway  Company  was  dated  the  Idth  of  June, 
1845.  Its  material  provisions  were  as  follows: — The 
several  persons  who  thereunto  subscribed  their  names 
and  affixed  their  seals  did  thereby  declare  and  agree  each 
and  every  of  them,  for  himself  and  herself,  his  and  her 
heirs,  &c.,  and  so  far  only  as  related  to  his,  her,  or  their 
own  acts,  to  and  with  the  others  and  every  other  of 
them,  their,  his,  and  her  executors,  &c.,  and  also  to  and 
with  E.  Pontifex  and  J.  Wood,  their  executors,  &c.,  as 
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agreement. 
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trustees  for  all  the  other  parties  thereto,  that  they  1856. 
respectively  had  subscribed  and  would  pay  the  several  the 
sums  of  money  set  opposite  to  their  respective  names  in  ^^**  ^^° 
the  schedule  thereunder  written  in  the  column  headed  Railway  Co. 
"  Amount  of  subscription ;"  in  respect  of  the  number  of  Pateiison. 
shares  of  50L  each  also  set  opposite  to  their  respective 
names  in  another  column  in  the  same  schedule  headed 
"  Number  of  shares,"  to  be  applied  with  the  subscrip- 
tions of  the  other  parties  who  had  executed  or  would 
execute  other  articles  of  agreement  of  the  same  purport 
or  effect  therewith,  to  the  making  of  a  railway  from  Cork 
to  Youghal,  by  way  of  Midleton,  with  branches  to  Cove 
and  to  Fermoy,  which  undertaking  was  then  described  as 
The  Cork,  Midleton,  and  Youghal  Railway,  but  that 
the  provisional  directors  or  committee  for  managing  the 
said  undertaking  were  to  have  full  power  to  vary,  con- 
tract,  or  extend  the  purposes  as  then  contemplated  of 
the  said  undertaking,  and  particularly  to  determine  and 
change  the  termini  of  the  said  railway  and  branches,  and 
to  make  the  whole  of  the  said  works,  or  such  parts  as 
they  should  find  to  be  practicable  and  advantageous,  and 
to  make  such  other  branches  and  communications  to  or 
from  the  same  works  respectively,  and  such  extensions 
thereof,  and  such  works  connected  therewith,  as  they 
should  from  time  to  time  think  expedient,  and  to  make 
any  arrangements  they  should  deem  expedient  with  any 
other  companies  relating  to  the  said  undertaking,  whether 
with  respect  to  any  amalgamation  thereof  with  any  otlier 
undertaking  or  works,  or  to  any  participation  therein, 
respectively,  or  otherwise,  as  they  should  think  fit ;  and 
that  those  articles,  and  the  moneys  subscribed  by  them 
respectively,  should  be  applicable  to  all  the  works  to  be 
undertaken  in  pursuance  of  the  foregoing  authorities, 
as  effectually  as  if  such  works  had  been  then  originally 
contemplated :  That  certain  ])ersons  named  should  be  the 
provisional  directors  of  the  said  undertaking  until  an  act 
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1856.        or  acts  of  parliament  should  be  obtained  for  authorizing 

The         *^^  regulating  the  same:  That  all  the  works  before  re- 

Co»K  AND     ferred  to,  or  such  parts  thereof  as  it  should  be  determined 
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Railway  Co.   to  execute,  were  to  be  made,  and  the  company  of  proprie* 
Pat£B8on.     ^^  ^^  ^^®  ^^^  undertaking  was  to  be  constituted  by  an 
act  or  acts  of  parliament  to  be  appUed  for  in  the  next, 
or,  if  occasion  should  be,  in  any  subsequent  session  of 
parliament;  and  that,  in  the  meantime,  the  provisional 
directors  should  have  full  power  to  adopt  and  carry  into 
effect  all  such  measures  as  they  should  consider  conducive 
to  the  constitution  and  advancement  of  the  said  under- 
taking, and  to  the  procurement  of  such  act  or  acts,  and 
specifically  to  cause  such  surveys,  plans,  estimates,  and 
other  documents  to  be  made,  deposited,  and  proved,  and 
to  enter  into  such  provisional  or  other  contracts  with 
land-owners,  engineers,  and  others,  and  to  do  and  direct 
to  be  done  all  such  acts  as  should  be  deemed  by  them 
proper  for  the  purposes  aforesaid,  or  any  of  them ;  and 
that  all  the  moneys  paid  and  to  be  paid  by  the  said 
subscribers  on  account  of  their  subscriptions  as  aforesaid, 
should  be  applicable  rateably  by  or  according  to  the 
orders  of  the  said  directors,  in  payment  of  all  expenses 
incidental  to  the  purposes  aforesaid  or  otherwise  to  the 
promotion  of  the  said  undertaking,  and  whether  already 
incurred  or  thereafter  to  be  incurred,  in  such  manner 
as  they  should  think  most  conducive  to  the  advantage 
thereof:  And  that  the  subscribers  should  in  no  case  be 
required  to  pay  any  sums  exceeding  the  amount  of  their 
respective  subiscriptions ;  and  that  no  further  call  should 
be  made  on  account  of  the  said  subscriptions  until  such 
act  or  acts  of  parliament  should  have  been  obtained  for 
the  constitution  and  government  of  the  said  undertaking ; 
and  it  should  be  provided  thereby  that  no  subsequent 
call  should  exceed  the  sum  of  10/.  per  share,  and  that  no 
calls  should  be  made  but  with  an  interval  of  at  least  two 
months  between  the  same. 
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The  last-mentioned  deeds  were  respectively  executed        1856. 
by  the  subscribers  to  the  Cork,  Midleton^  and  Youghal         xh« 
Railway  Company,  in  which  capacity  they  were  executed     y^^*^^^^ 
by  the  defendant   in    respect  of  fifty   shares    in    the  Railway  Co. 
projected  railway  therein  referred  to.     In  the  schedule    Paterson. 
to  such  last-mentioned  deeds  respectively  the  signature 
of  the  defendant  appeared  as  a  subscriber  to  the  amount 
of  2500iL,  of  which  amount  137/.  lOs.  had  been  paid  up. 
The  defendant  duly  paid  up  the  sum  of  2L  158.  upon 
(each  of  the  fifty  shares  so  subscribed  for  by  him  in  the 
said  Cork,  Midleton,  and  Youghal  Railway  Company, 
amounting  to  the  sum  of  13TL  10«.  set  against  his  name 
in  the  said  schedule,  as  *^  Amount  paid  up." 

The  directors  of  the  respective  companies  mentioned 
in  the  foregoing  subscription  deeds  respectively  had  the 
management  of  their  respective  companies,  and  held 
board  meetings  from  time  to  time ;  their  proceedings  in 
such  capacity  being  entered  in  minute-books  by  the 
respective  secretaries  of  such  companies. 

Extracts  from  the  minute-book  of  the  Cork  and 
Waterford  Railway  Company,  so  far  as  they  were 
material  to  the  matters  in  issue,  accompanied  the  case, 
and  were  to  be  referred  to  as  part  thereof.  Similar 
extracts  firom  the  Cork,  Midleton,  and  Youghal  Railway 
Company  also  accompanied  the  case,  and  were  to  be 
referred  to  as  part  thereof.  These  extracts,  so  far  as 
they  were  material,  were  as  follows : — 

An  amalgamation  of  The  Cork  and  Waterford  and  Temw  of 
The  Cork,  Midleton,  and  Youghal  railway  companies 
having  been  proposed,  at  a  meeting  of  the  committee  of 
the  former,  and  a  deputation  from  the  committee  of  the 
latter  company,  the  following  resolutions  were,  on  the 
20th  November,  1845,  adopted  as  to  the  preliminary 
arrangements  for  amalgamating, — "  I.  That  the  said 
companies  be  amalgamated  on  the  terms  after  mentioned. 
2.  That  each  company  do  bear  and  pay  its  own  liabili- 
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1856.        ties  up  to  the  30th  instant  out  of  their  respective  funds. 
ThiT'""  ^*  Tha^  ^^°^i^  ®"  ^ct  or  acts  for  making  the  line  or  lines 
Cork  and     of  railway  contemplated  by  the  said  companies,  or  either 
Bailway  Co.   of  them,  shall  be  obtained,  and  the  time  be  arrived  for 
Pat£E8on.     appointing  a  board  of  directors  by  the  shareholders,  the 
affairs  of  the  united  company  shall  be  conducted  by  a 
provisional  directory  or  committee  of  management  Con- 
sisting of  sixteen  shareholders  qualified  to  be  directors, 
of  whom  eight  shall  be  appointed  by  the  existing  provi- 
sional directory  of  each  of  the  said  companies,  three  of 
each  to  be  resident  in  Ireland.    4.  That,  so  soon  as  these 
appointments  shall  be  made  by  each  of  the  said  compa- 
nies, and  a  meeting  of  the  united  company  held,  all 
officers  of  the  two  companies,  paid  or  unpaid,  shall  be 
considered  to  have  retired,  until  the  united  committee  or 
provisional  directory  shall  make  new  appointments,  for 
which  the  present  officers  are  eligible.     5.  That  the  name 
to  be  given  to  the  united  company,  the  particular  mode 
in  which  the  two  companies,  and  the  shareholders  therein 
respectively,  shall  be  associated,  the  precise  amount  at 
which  the  a^regate  capital  shall  be  fixed,  the  number, 
denominations,  and  value  of  the  shares,  and  the  distri- 
bution thereof,  and  the  mode  in  which  the  united  com- 
pany shall  proceed  for  the  obtaining  of  its  act  or  acts,  be 
left  to  the  consideration  and  decision  of  the  committee 
of  management  of  the  united  company.     6.  That,  if 
no  insurmountable  difficulties  shall  present  themselves, 
it  be  agreed  that  the  amalgamated  company  shall  make 
application  to  parliament  in  the  ensuing  session  for  the 
whole  line  fi'om  Cork  to  Waterford,  with  its  accompany- 
ing branches.     7.    That,  as  difficulties  may  intervene 
from  the  standing  orders  of  the  Lords  now  requiring  the 
deposit  of  10  per  cent.,  and  it  is  desirable  to  provide 
against  them,  the  engineers  of  both  companies  be  re- 
quested to  state,  after  receiving  a  report  on  the  financial 
position  of  the  amalgamated  company  under  such  cir- 
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curostances,  what  portion  of  the  line  ought  to  be  applied        )8«56. 
for  to  parliament,  holding  in  view  the  understanding  of        ^ 
commencing  at  the  two  extremities."  Cork  and 

rm  t  /•  1  •  111  YoOOHAr. 

The  above  terms  of  amalgamation  were  adopted  and  Railway  Co. 
agreed  to  at  meetings  of  the  respective  boards  of  the  two     Patemom; 
companies,  and  an  indenture  of  agreement,  dated  the 
23nl  of  January,  1846,  between  the  provisional  directors  Amalgama- 
of  the  Cork  and  Waterford  Railway  Company  and  the 
provisional  directors  of  the  Cork,  Midleton,  and  Yonghal 
Railway  Company,  was  duly  executed  by  all  parties. 

This  deed,— which  was  made  between  the  provisional  Amalgamating 
directors  of  the  Cork  and  Waterford  Railway  Com- 
pany  of  the  first  part,  the  provisional  directors  of  the 
Cork,  Midleton,  and  Youghal  Railway  Company  of  the 
second  part,  Surrage  and  Pontifex  (trustees  named  and 
appointed  for  the  purpose  of  enforcing  and  giving  eifect 
to  the  covenants  and  matters  thereinafter  contained)  of 
the  third  part,  and  Surrage,  Mason,  Pontifex,  and  Wood, 
of  the  fourth  part, — recited  the  indentures  of  the  5th  of 
May  and  13th  of  June,  1845,  the  terms  of  amalga- 
mation agreed  to  on  the  20th  of  November,  1845,  and 
that  the  capital  of  the  proposed  Cork  and  Waterford 
Railway  Company  was  divided  into  shares  of  the  nomi- 
nal value  of  25/.  each,  and  the  sum  of  30^.  each  had 
been  paid  on  such  of  the  said  shares  as  had  been 
allotted;  and  that  the  capital  of  the  proposed  Cork, 
Midleton,  and  Youghal  Railway  Company  was  divided 
into  shares  of  the  nominal  value  of  50/.  each,  and  the 
sum  of  2/.  15^.  each  had  been  paid  on  such  of  the  said 
shares  as  had  been  allotted ;  it  was  witnessed  that  the 
parties  of  the  first  and  second  part  respectively  cove- 
nanted with  the  trustees  Surrage  and  Pontifex,  that 
they,  or  the  companies  which  they  respectively  repre- 
sented, would,  as  well  before  as  after  such  companies 
resi)cctively,  or  either  of  them,  should  be  established  by 
law,  perform  and  fulfil  the  agreements,  &c.,  thereinafter 
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1666.  expressed,  so  far  as  the  same  respectively  ought  to  be 
^^  performed,  &c.,  by  them  respectively.  It  then  proceeded 
Cork  ani>  ^q  provide,  amongst  other  things,  "  that  the  under- 
RailwayCo.  takings  of  the  promoters  of  the  Cork  and  Waterford 
Pat£B8on.  Railway  Company,  and  of  the  promoters  of  the  Cork, 
Midleton,  and  Youghal  Railway  Company,  should  thence^ 
forth  be  considered  to  be,  and,  as  far  as  the  parties  thereto 
of  the  first  and  second  parts  could  declare  the  same,  were 
thereby  declared  to  be,  united  into  one  concern  and  under- 
taking:  That  such  of  the  proposals  of  the  20th  of 
November  last  as  were  not  thereinafter  expressed  and 
again  agreed  to,  or  as  were  inconsistent  with  the  agree- 
ments and  provisions  thereinafter  contained,  should  be 
and  were  thereby  declared  to  be  rescinded :  That  the 
provisional  directors  of  each  of  the  aforesaid  under- 
takings should  individually  as  well  as  jointly  endeavour 
to  obtain  either  in  the  session  of  1846,  or  in  some  future 
session  of  parliament,  such  act  or  acts  as  should  be 
deemed  expedient,  and  as  the  legislature  should  think 
proper,  for  establishing  a  company  to  consist  of  the 
promoters  of  and  subscribers  to  the  aforesaid  proposed 
Cork  and  Waterford  Railway  Company  and  the  pro- 
moters of  and  subscribers  to  the  proposed  Cork,  Mid- 
Icton,  and  Youghal  Railway  Company,  and  for  enabling 
the  company  so  to  be  established  to  make  and  maintain 
a  railway  or  railways,  with  such  branches,  works,  and 
conveniences,  in  such  line  or  lines,  and  from  and  to 
such  place  and  places  as  were  described  and  set  forth  in 
the  plans  and  sections  prepared  and  deposited  by  the 
committee,  of  management  of  the  said  Cork  and  Water- 
ford Company :  That,  until  such  act  or  acts  as  aforesaid 
should  be  obtained,  the  provisional  directors  of  the  said 
two  original  proposed  companies  should  respectively  and 
also  jointly  promote  as  far  as  practicable,  and  under  the 
direction  df  the  provisional  directors  acting  under  those 
presents,  the  passing  of  such  act  or  acts  for  the  purpoi>c 
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aforesaid,  as  such   provisional  directors  should   deem        1856. 
expedient:    That  the  respective   agreements    therein-        "^^^ 
before  recited  should  continue  in  force,  both  with  respect     9?**^  ^^° 

*^  Tough  AL 

to  calls  on  the  subscribers  thereto,  and  for  all  other  pur-  Railway  Co. 
poses  consistent  with  those  presents  therein  expressed,  Patebsoh. 
and  should  be  put  in  force  under  the  direction  and  by 
the  authority  of  the  directors  thereinafter  appointed, 
when  and  as  they  should  deem  it  expedient  to  direct  the 
enforcement  thereof,  and  the  trustees  of  the  said  agree- 
ments should  enforce  the  same  respectively,  when  there- 
unto required  by  the  directors  acting  under  those 
presents,"  &c.  The  indenture  further  provided  "that 
the  directors  appointed  as  thereinafter  mentioned, 
should,  as  soon  as  practicable  after  the  execution  of 
those  presents,  ascertain  the  respective  interests  of  the 
respective  subscribers  to  the  Cork  and  Waterford  Rail- 
way, and  the  Cork,  Midleton,  and  Youghal  Railway,  in 
the  said  undertakings,  and,  for  the  purposes  of  those 
presents,  regard  being  had  to  the  respective  nominal 
amounts  of  such  shares,  and  the  respective  sums  which 
should  have  been  paid  thereon,  should  ascertain  and 
declare  the  shares  to  which  the  individual  subscribers  to 
the  said  several  undertakings  should  be  respectively 
entitled  in  the  joint  undertaking,  the  shares  in  the  joint 
undertaking  being  deemed  and  taken  as  of  the  nominal 
amount  of  25/.  each,  and  should,  if  they  deemed  it 
expedient  so  to  do,  issue  scrip-certificates  accordingly 
to  the  proprietors,  and,  with  respect  to  proprietors  of 
scrip-certificates  of  shares  in  the  said  several  under- 
takings, in  exchange  for  the  same ;  and,  inasmuch  as  the 
capital  of  the  proposed  Cork  and  Waterford  Railway 
Company  was  considered  to  be  divided  into  shares  of 
25L  each,  on  so  many  of  which  as  had  been  allotted  the 
sum  of  30*.  per  share  had  been  paid  up,  and  the  capital 
of  the  proposed  Cork,  Midleton,  and  Youghal  Railway 
("ompany  was  considered  as  divided  into  shares  of  50/. 
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1856.        each,  on  so  many  of  which  as  had  been  allotted  the  sum 

The         ^^  ^''  ^^*'  ^^  share  had  been  paid  up, — the  respective 

CoBK  AND     nominal  amounts  of  the  said  several  shares,  and  the 
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Railway  Co.  respective  sums  paid  on  each  share,  should  be  taken  into 

PATsasoN.  consideration  in  ascertaining  the  respective  interests  of 
the  shareholders,  and  equalized ;  and,  until  new  shares 
should  be  issued  as  aforesaid,  the  respective  proprietors 
of  nominal  shares  in  the  said  two  proposed  companies 
should  be  deemed  to  be  shareholders  according  to  the 
amount  thereof  and  of  the  sums  paid  thereon  respectively 
in  the  proposed  united  company,  and  as  subscribers  to 
the  undertaking  for  or  in  respect  to  which  an  act  or 
acts  of  parliament  should  be  applied  for  or  obtained.^ 
It  then  proceeded  to  appoint  directors  of  the  amalga- 
mated company,  and  to  provide  for  meetings,  &c.  &c. 

The  following  circular  notice  of  the  amalgamation  was 
sent  to  the  subscribers  of  the  Cork  and  Youghal  Railway 
•  Company ;  but  there  was  no  evidence  that  such  notice 

was  received  by  the  defendant : — 
Circular.  "  Cork,  Midleton,  and  Youghal  Railway  Company. 

"  The  provisional  directors  of  the  above  railway  (in 
exercise  of  the  powers  conferred  on  them  by  the  parlia- 
mentary deeds  of  this  company)  have  made  an  arrange* 
ment  with  the  Cork  and  Waterford  Railway  for  an 
amalgamation  of  the  two  companies,  on  terms  of  entire 
equality. 

**  To  give  effect  to  this  arrangement,  it  is  desirable 
that  the  shareholders  in  the  Cork,  Midleton,  and  Youghal 
Railway  Company  should  again  execute  a  parliamentary 
contract ;  and,  on  their  so  doing,  each  scrip-certi6catc 
held  by  them  will  be  exchanged  for  scrip-certi6cates  for 
shares  of  25L  each  whereon  30«.  have  been  paid.  The 
shareholders  of  the  Cork,  Midleton,  and  Youghal  Rail- 
way Company  will  therefore  have  to  pay  the  further 
sum  of  58.  per  share,  in  order  to  .equalise  the  amount 
paid  up  by  the  shareholders  in  both  of  the  above  com- 


TRINITY   TERM,    19   VICTORIA.  433 

panies.     This  payment  must  be  made  on  the  exchange  1B56. 

of  the  scrip-certificates.  5^hb 

"  The  shareholders  in  the  Cork,  Midleton,  and  Youghal  ^obk  and 

Railway  Company  are  requested  to  attend  for  the  above  Railway  Co. 

purposes  at  the  company's  offices,  No.  14,  Buckl^^bury,  Paterson. 

London,  on  any  day  between  Saturday  the  1 7  th  instant 

and  the  27th   instant,   between  the  hours  of  11  and 

4  o'clock. 

(Signed)  "  B.  J.  Hackett,  Secretary.** 

In  pursuance  of  the  above  agreement  under  seal,  the 
liabilities  of  the  Cork,  Midleton,  and  Youghal  Railway 
Company  were  discharged,  and  the  balance  of  the  de- 
posits paid  over  to  the  amalgamated  board.  On  the 
completion  of  the  arrangements  contemplated  by  the 
deed,  the  amalgamation  was  effected  upon  the  terms 
contained  in  the  said  agreement,  and  the  Cork,  Midle- 
ton, and  Youghal  Railway  Company  ceased  to  have 
an  independent  existence,  and  became  merged  in  the 
amalgamated  Cork  and  Waterford  Railway  (vompany, 
according  to  the  terms  of  the  said  agreement 

In  the  session  of  parliament  held  in  the  year  1846, 
the  amalgamated  board  applied  for  and  obtained  ^'  The   Plaintiffs*  act 
Cork  and  Waterford  Railway  Act,  1846,"  9  &  10  Vict,  uon?'^'^''" 
c.  cccxcvii,   by    which    the    plaintiffs   were   originally 
incorporated. 

The  subscription-contract,  plans,  sections,  and  books 
of  reference  deposited  as  required  by  the  standing- 
orders  of  both  Houses  of  parliament,  and  upon  which 
the  said  "  Cork  and  Waterford  Railway  Act,  1846"  was 
introduced  into  and  sanctioned  by  parliament,  were 
respectively  the  subscription-contract,  plans,  sections, 
and  books  of  reference  of  the  said  Cork  and  Waterford 
Railway  Company,  originally  proposed,  and  not  those  of 
the  said  proposed  Cork,  Midleton,  and  Youghal  Railway 
Company ;  and  such*plans,  and  sections  were  the  plans 
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1856.        and  sections  referred  to  in  the  20th  section  of  the  said 
:^^         "  Cork  and  Waterford  Railway  Act,  1846.- 
Cork  amo         No  bill   was  ever   introduced    into    parliament  for 

TOOQHAL  ,        .  *  , 

Railway  Co.  sanctioning  the  undertaking  contemplated  by  the  said 
Patsason.     subscription  deeds  of  the   said   Cork,   Midleton^   and 
Youghal  Railway  Company. 

In  pursuance  of  the  provision  to  that  effect  contained 
in  the  said  agreement,  the  directors  thereby  appointed 
did,  for  the  purpose  of  ascertaining  the  respective  in- 
terests  of  the  respective  subscribers  to  the  said  Cork  and 
Waterford  Railway  and  the  said  Cork,  Midleton,  and 
Youghal  Railway,  and  of  ascertaining  and  declaring  the 
shares  to  which  the  individual  subscribers  to  the  said 
several  undertakings  should  be  respectively  entitled  in 
the  said  joint  undertaking,  determine  and  arrange,  that, 
inasmuch  as  the  shares  of  the  said  Cork  and  Waterford 
Railway  Company  were  of  the  nominal  value  of  25iL, 
upon  each  of  which  a  sum  of  IZ.  10^.  had  been  paid, 
and  the  shares  of  the  said  Cork,  Midleton,  and  Youghal 
Railway  Company  were  of  the  nominal  value  of  60L, 
upon  each  of  which  a  sum  of  2L  \5s.  had  been  paid, — 
for  the  purpose  of  equalising  the  interests  of  the  said 
respective  subscribers  in  the  proposed  amalgamated 
company  (the  shares  in  which  were  by  the  last*  men- 
tioned agreement  to  be  of  the  nominal  value  of  25/.), 
each  of  the  subscribers  to  the  said  Cork,  Midleton,  and 
Youghal  Railway  Company  should  in  respect  of  each 
share  of  50^  for  which  he  had  so  subscribed  in  the  said 
company,  be  entitled  to  two  shares  of  25/.  each  in  the 
said  amalgamated  company,  upon  his  paying  the  sum  of 
2s.  6d.  upon  each  and  every  of  such  2oL  shares  in  the 
said  amalganyated  company,  in  addition  to  the  said 
sum  of  2L  158.  already  paid  by  him  upon  each  share 
subscribed  for  by  him  in  the  said  Cork,  Midleton, 
and  Youghal  Railway  Company.  *  This  arrangement  of 
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shares  was  made  before  the  passing  of  the  said  **  Cork        1856. 
and  Waterford  Railway  Act,  1846."  :j^ 

The  defendant  never  assented  to  the  said  ainreetnent     ^9^^  ^^d 

^  1  YODOHAL 

of  the  2drd  of  Janoarj,  1846,  or  the  said  arrangement    Railway  Ca 

of  shares,  or  the  obtaining  of  the  said  **  Cork  and  Water-     Patehsoh. 

ford  Railway  Act,  1846,"  any  further  or  otherwise  than 

by  executing  the  said  subscription  deeds  of  the  said  mMselSng^* 

Cork,    Midleton,   and    Youghal   Railway  Company  as  P»rty,  except, 

aforesaid ;  and  the  defendant  never  has  paid  or  agreed 

to  pay  the  said  sum  of  25.  6d.  upon  any  of  the  shares  in 

respect  of  which  he   stands  registered   as   hereinafter 

mentioned. 

No  scrip-certificate  of  shares  in  the  united  under* 
taking  was  issued  to  the  defendant;  but  the  name  of 
the  defendant  was  placed  upon  the  first  register  of 
shareholders  of  the  incorporated  company,  as  the  holder 
of  100  shares  therein,  shortly  after  the  passing  of  the 
act,  and  so  continued  to  the  present  time.  The  defend- 
ant never  gave  any  assent  to  his  name  being  placed  on 
the  said  register. 

The  company  incorporated  by  the  said  act  remained  Cork  and 
dormant  until  the  year  1853,  when  a  bill,  which  resulted  wayAct,  1854. 
in  the  "  Cork  and  Youghal  Railway  Act,  1854"  (17  &  18 
Vict.  c.  ccvi),  was  introduced  into  parliament. 

On  the  occasion  of  the  last  special  act  being  in  pro- 
gress, a  correspondence  between  the  defendant  and  the 
former  and  present  secretary  of  the  plaintifft  took  place, 
a  copy  of  which  correspondence  accompanied  the  case, 
and  was  to  be  referred  to  as  part  thereof. 

The  offer  of  4*.  per  share  referred  to  in  that  corres- 
pondence was  made  by  private  parties  at  that  time  pro- 
moting the  Cork  and  Youghal  Railway  Act,  1854;  and 
it  was  to  be  taken  as  a  fact,  that,  provided  the  defendant 
had,  by  payment  of  the  2$.  6d.  per  share,  placed  himself 
in  a  position  to  transfer,  and  had  actually  transferred  his 
shares  pursuant  to  the  requirements  of  the  purchasers  as 
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Defendant's 
contention. 


Company's 
contention. 


Question 


expressed  in  the  secretary's  letters,  his  shares  would  have 
been  accepted  and  paid  for;  but  that,  in  default  of  this, 
the  proposed  sale  was  not  completed,  and  the  name 
of  the  defendant  remained  upon  the  said  raster  as 
proprietor  of  the  said  100  shares. 

For  the  defendant,  it  is  contended  that  the  powers  to 
amalgamate  were  insufficient,  and  were  imperfectly  exer- 
cised, and  were  not  binding  on  the  defendant,  and  that 
he  never  became  a  holder  of  any  shares  in  the  company 
now  suing,  within  the  meaning.of  the  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  so  as  to 
be  liable  to  pay  any  sura  of  money  whatsoever  to  the 
said  company  as  and  for  calls  upon  any  such  shares; 
and  that,  at  all  events,  the  defendant  never  became  the 
holder  of  a  greater  number  of  shares  than  50,  the  number 
of  shares  in  the  said  proposed  Cork,  Midleton,  and 
Youghal  Railway  Company,  for  which  he  originally 
subscribed. 

On  behalf  of  the  company  it  is  contended  that  there 
is  nothing  to  rebut  the  primd  facie  case  arising  from 
the  defendant's  being  on  the  register;  but  that,  on  the 
contrary,  the  powers  vested  in  the  directors  to  amalga- 
mate were  legal  in  themselves,  and  ample  and  sufficient 
for  the  purpose,  that  they  were  exercised  in  a  formal 
and  perfect  manner,  and  so  as  to  be  of  binding  validity 
against  the  defendant,  and  that  he  cdnsequently  became 
a  shareholder  in  the  company  so  incorporated.  They 
further  argue,  that,  irrespectively  of  the  amalgamation, 
the  defendant  was  bound  by  the  act  of  9  &  10  VicL  c. 
cccxcvii,  as  an  act  obtained  by  the  directors  of  the  Cork, 
Midleton,  and  Youghal  Railway  Company  under  the 
powers  and  authorities  of  the  subscription-deeds  signed 
by  him. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  defendant  was  or  was  not,  under  the  circumstances 
herein  set  forth,  the  holder  of  any,  and,  if  so,  how  many. 
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shares  in  the  company  now  suing,  within  the  meaning        1856. 
of  the  said  Companies  Clauses  Consolidation  Act,  1845.         ^^j^ 
If  the  court  determine  that  the  defendant  is  the  holder  of    Coek  and 

YOUGHAL 

any  such  shares,  judgment  is  to  be  entered  for  the  plaintifis  Railway  Co. 
for  100/1,  or  for  such  sum  as  bears  the  same  proportion  to  Paterson. 
100/.  as  the  number  of  shares  of  which  the  defendant  is 
the  holder  bears  to  lOOZ. :  but,  if  the  court  is  of  opinion 
that  the  defendant  b  not  a  holder  of  any  such  shares,  then 
judgment  is  to  be  entered  for  the  defendant,  with  such 
costs  in  either  case  as  are  provided  by  the  order. 

The  court  was  to  be  at  liberty  to  draw  any  inferences 
from  the  facts  above  stated  as  a  jury  would  be  entitled 
or  directed  to  draw. 


Sir  Fitzroy  Kelly  (with  whom  was  Horace  Lloyd),  for 
the  plaintifis.  (a)    The  liability  of  the  defendant  to  the 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintlifs,  were, — 

'M.  That  the  defendant  is, 
and  since  he  was  first  placed  on 
the  register  always  has  been,  a 
shareholder  in  the  company 
now  called  "The  Cork  and 
Youghal  Railway  Company,'* 
in  respect  of  100  shares. 

"  2.  That  the  defendant  was 
a  subscriber  of  2500i.  to  the 
capital  of  the  Amalgamated 
Cork  and  Waterford  Railway 
Company,  and  that  his  name 
was  entered  on  the  register  of 
the  shareholders  of  that  com- 
pany :  8  &  9  Vict.  c.  16,  s.  8. 

"  3.  That  the  provisional 
directors  of  the  Cork,  Midle- 
ton,  and  Youghal  Railway  Com- 
pany were  authorized  by  deeds 
executed  by  the  defendant  to 
effect  such  an  amalgamation  as 
that   actually  effected,  and  to 

VOL.    XVIII. — C.    B. 


make  his  subscription  applica- 
ble thereto;  that  they  duly 
exercised  these  powers ;  and 
that  the  Amalgamated  Cork 
and  Waterford  Railway  Com- 
pany were  entitled  to  place  the 
defendant  upon  their  register 
as  a  shareholder. 

"  4.  That  the  provisional 
directors  did  not  exceed,  ot 
purport  to  exceed  the  powers 
given  to  them  by  the  said 
deeds,  and  In  particular  that 
they  did  not  make  the  defend- 
ant or  any  one  else  liable  to 
pay  any  more  money  than  the 
original  deposit  until  it  was 
regularly  called /or  under  the 
act. 

«'5.  That  the  defendant, 
having  subscribed  for  2500/., 
was  rightly  registered  as  a 
holder  of  100  shares  of  25/. 
each,  and  not  of  50  shares  of 
25/.  each." 

2  o 
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1856.  calls  in  question,  as  a  shareholder  in  the  Cork  and 
5ve  Youghal  Railway  Company,  depends  upon  whether  the 
Cork  and  two  originally  proposed  companies, — the  Cork  and 
Railway  Co.  Waterford,  and  the  Cork,  Midlcton,  and  Youghal, — 
Paterbon.  ^gtc  so  incorporated  together  or  amalgamated  as  to 
make  all  the  members  or  shareholders  in  each  of  the 
proposed  companies  members  or  shareholders  in  the  new 
amalgamated  company,  llic  facts  are  shortly  these : — 
In  the  year  1845,  a  company  was  projected  for  the 
making  of  a  railway  from  Cork  to  Waterford,  to  be 
called  "  The  Cork  and  Waterford  Railway,"  and  another 
for  the  making  of  a  railway  from  Cork  to  Midleton  and 
Youghal,  to  be  called  ''The  Cork,  Midleton,  and 
Youghal  Railway.**  Each  company  had  a  parliamentary 
or  subscription  contract  and  a  subscribers*  agreement, — 
those  of  the  Cork  and  Waterford  Railway  Company 
bearing  date  the  5th  of  May,  and  those  of  the  Cork  and 
Youghal  Railway  Company  the  12th  of  June,  1845; 
and  each  subscription  contract  contained  all  the  powers 
usually  conferred  by  companies  of  this  nature  upon  their 
directors,  amongst  others,-,  a  power  to  vary  or  alter  the 
termini,  and  also  a  power  to  effect  an  amalgamation  with 
any  other  railway.  Shortly  after  the  formation  of  these 
two  companies,  a  negotiation  was  entered  into  between 
the  respective  boards  of  directors,  which  resulted  in  an 
agreement  that  the  two  companies  sliould  be  amalga- 
mated, and  minutes  to  that  effect  were  made  by  each 
board  of  directors  in  their  respective  minute-books,  and 
a  deed  was  on  the  23rd  of  January,  1846,  prepared 
and  executed  by  the  directors  of  each  company  to 
carry  out  those  resolutions.  An  act  of  parliament  was 
afterwards  obtained.  The  questions  for  the  determi- 
nation of  the  court  will  be, — first,  whether  each 
of  these  companies  did  by  its  subscribers*  agreement 
confer  upon  the  directors  a  power  to  amalgamate, — > 
secondly,  whether  the  directors  have  by  the  resolutions 
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respectively  entered  into  by  them,  and  by  the  deed  of  1856. 
the  23rd  of  January,  1846,  well  exercised  that  power.  "i^ 
If  the  two  companies  could  by  law  be  amalgamated,  and  ^ak  and 
if  the  select  body  of  each  could  derive  power  to  effect  Railway  Co. 
an  amalgamation,  it  is  difficult  to  conceive  how  such  p^tkiison. 
power  could  be  more  effectually  conferred  or  more  aptlj 
exercised.  By  the  Cork  and  Waterford  company's  sub- 
scribers' agreement,  the  directors  are  expressly  autho* 
rised  **  to  demise  or  sell  the  said  undertaking,  or  any 
part  thereof,  or  to  amalgamate  the  same,  or  any  part 
thereof,  with  any  other  railway  or  railways,  and  to  pur- 
chase or  take  a  lease  of  any  other  railway  or  railways." 
The  deed  of  the  23rd  of  January,  1846,  recites  all  that 
was  necessary  to  the  amalgamation  of  the  two  compa- 
nies ;  and  by  the  first  provision  of  the  covenanting  part 
expressly  declares  **  that  the  undertakings  of  the  pro- 
moters of  the  Cork  and  Waterford  Railway  Company  and 
of  the  promoters  of  the  Cork,  Midleton,  and  Youghal 
Railway  Company,  shall  henceforth  be  considered  to  be, 
and  as  far  as  the  parties  hereto  of  the  first  and  second 
parts  (the  directors  of  the  respective  companies)  can 
declare  the  same,  are  hereby  declared  to  be,  united  into 
one  concern  and  undertaking."  By  the  amalgamation  of 
the  two  companies,  the  shareholders  in  each  became 
shareholders  in  the  amalgamated  company  under  the 
act  of  parliament.  By  the  8th  section  of  the  Compa- 
nies Clauses  Consolidation  Act,  1845,  it  is  enacted  that 
"  every  person  who  shall  have  subscribed  the  prescribed 
sum  or  upwards  to  the  capital  of  the  company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  the  com- 
pany, and  whose  name  shall  have  been  entered  on  the 
register  of  shareholders  hereinafter  mentioned,  shall  be 
deemed  a  shareholder  of  the  company."  The  28th 
section  makes  the  production  of  the  register  of  share- 
holders prima  facie  evidence  of  the  party  being  a  share- 
holder, and  of  the  number  and  amount  of  his  shares. 

2  G  2 
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1856.        The  21st  section  makes  the  shareholders  liable  to  calls. 
TiiB  ^"^  ^'  ^^  enacts  that  "  it  shall  be  lawful  for  the  company 

CoBK  AND  from  time  to  time  to  make  such  calls  of  money  upon 
Railway  Co.  the  respective  shareholders,  in  respect  of  the  amount  of 
Patbrsom.  capi^ftl  respectively  subscribed  or  owing  by  them,  as  they 
shall  think  fit,  provided  that  twenty-one  days'  notice  at 
the  least  be  given  of  each  call,  and  that  no  call  exceed 
the  prescribed  amount,  if  any,  and  that  successive  calls 
be  not  made  at  less  than  the  prescribed  interval,  if  any, 
and  that  the  aggregate  amount  of  calls  made  in  any  one 
year  do  not  exceed  the  prescribed  amount,  if  any ;  and 
every  shareholder  shall  be  liable  to  pay  the  amount  of 
the  calls  so  made,  in  respect  of  the  shares  held  by  him, 
to  the  persons,  and  at  the  times  and  places  from  time  to 
time  appointed  by  the  company."  By  the  interpretation 
clause,  8.  2,  it  is  provided  that  ^Uhe  expression  ^tbe 
special  act,'  used  in  this  act,  shall  be  construed  to  mean 
any  act  which  shall  be  hereafler  passed  incorporating  a 
joint-stock  company  for  the  purpose  of  carrying  on  any 
undertaking,  and  with  which  this  act  shall  be  so  incor- 
porated as  aforesiud;"  and  that  ^*the  expression  'the 
undertaking,'  shall  mean  the  undertaking  or  works,  of 
whatever  nature,  which  shall  by  the  special  act  be  autho- 
rised to  be  executed"  The  amalgamation  would  be 
complete  by  virtue  of  the  two  subscribers'  agreements 
and  the  deed  of  the  23rd  of  January,  1846.  But  the 
act  of  parliament  (a)  shews  who  the  company  consisted 
of.  If  it  is  not  an  incorporation  of  the  members  or 
subscribers  of  both  companies,  it  is  impossible  to  put 
a  sensible  construction  upon  the  language,  plain  and 
unambiguous  as  it  is,  that  is  used  therein.  The  1st 
section  contains  the  usual  recital,  incorporating  the  three 
general  acts.  The  Companies  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  16,  The  Lands  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  18,  and  The  Railways 

(a)  9  &  10  Vict.  c.  cccxcvii. 
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Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  and        1856. 
reciting  that  "  the  persons  thereafter  named,  together        "^f^ 
with  other  persons,  were  willing  at  their  own  expense  to     ^^^  ^*"* 
cany  soch  undertaking  into  execution,  but  the  same   Railway  Co. 
could  not  be  effected  without  the  authority  of  parlia*     Paterson. 
menu''   The  3rd  section  enacts  '^  that  Geoige  Anderson, 
George  Ashlin,  William  Frederick  Beadon,  Frederick 
Pratt  Barlow,  Charles  Barry  Baldwin,  John  Bowring, 
LX«.D.,  Pierce  Somerset  Butler,  Thomas  Stephen  Cop- 
pinger,   Nicholas  Marshall   Cummins,  Gcoif^  Emery, 
John  Bloxam  Elin,  Patrick  Douglas  Hadow,  Charles 
Hulse,  Henry  Marshal^  James  Murphy  the  younger, 
Thomas  W^se,  and  all  other  persons  and  corporations 
who  have  already  subscribed  or  shall  hereafter  subscribe 
to  the  undertaking,  and  their  executors,  administrators, 
successors,  and  assigns  respectively,  shall  be  united  into 
a  company  for  the  purpose  of  making  and  maintaining 
the  several  rmlways  hereinbefore  mentioned  and  herein- 
after more  particularly  defined,  with  proper  works  and 
conveniences  belonging  thereto,  according  to  the  provi- 
sions of  the  said  recited  acts  and  of  this  act,  and  for 
other  the  purposes  herein  and  in  the  said  recited  acts 
contained;   and  for  the  purposes  aforesaid  such  com- 
pany shall  be  incorporated  by  the  name  of  *  The  Cork 
and  Waterford  Railway  Company,'  and  by  that  name 
shall  be  a  body  corporate,  with  perpetual  succession,  and 
shall  have  power  to  purchase  and  hold  lands  for  the  pur- 
poses of  the  undertaking,  within  the  restrictions  herein 
and  in  the  said  recited  acts  contained."    Now,  one  of  the 
{)ersons  named  in  that  section,  Henry  Marshall,  had  done 
no  more  to  make  him  a  shareholder  in  this  amalgamated 
company  than  this  defendant  had:  he  had  simply  exe- 
cuted the  subscribers'  agreement  of  the  Cork,  Midleton, 
and  Youghal  Railway  Company.     [JerviSy  C.  J.     How 
can  we  know  that  he  had  done  nothing  more  ?     That 
amounts  really  to  nothing.]     It  at  least  anticipates  and 
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1866.       disposes  of  the  argument  that  no  person  could  be  a 

The         shareholder  who  had  not  also  signed  the  subscribers 

YouGHAL*    agreement  of  the  Cork  and  Waterford  Railway  Com- 

Railway  Co.  panv.     If  those  who  executed  the  subscription  deeds  ol 

Vm 

Pat£R8on.    each  of  the  original  companies  are  not  by  force  of  the 
amalgamation  members  of   the    new  company,   there 

could  be  no  incorporated  company  at  all.  As  to  the 
objection  that  the  directors  of  the  amalgamated  com- 
pany exceeded  their  powers  in  acting  upon  the  arrange- 
ment in  the  deed  of  the  23rd  of  January,  1846,  for 
equalising  the  shares  in  the  two  companies, — the  short 
answer  is,  that,  notwithstandiug  the  clause  in  the  Cork 
and  Youghal  subscribers'  agreement  that  no  more  than 
2/.  \5s.  per  share  should  be  called  for  until  an  act  of 
parliament  should  be  obtained,  although  the  directors 
may  in  this  respect  have  acted  ultra  vires,  and  the  de- 
fendant may  have  been  justified  in  refusing  to  pay  the 
additional  25.  M.  per  share,  such  excess  of  their  powers 
does  not  affect  the  question  of  amalgamation,  or  the  liabil- 
ity of  the  defendant  to  pay  subsequent  calls.  The  simple 
question  is, — did  the  original  subscription  deeds  of  the  two 
companies  authorise  the  respective  boards  of  directors 
to  make  the  amalgamation,  and  have  they  properly  done 
'  so  ?  There  are  two  cases  which  bear  somewhat  upon  this 
question,  though  neither  is  precisely  in  point,  viz.  Tlie 
Incorporated  Proprietors  of  the  Midland  Great  Western 
Railway  of  Ireland  v.  Leechy  3  House  of  Lords  Cases, 
872,  and  The  Midland  Great  Western  Railway  Company 
{Ireland)  v.  Gordon,  16  M.  &  W.  804.  In  the  former 
case,  a  company  for  making  a  railway  from  Dublin  to 
MuUingar  was  incorporated  by  an  act  of  parliament 
passed  in  July,  1845  (8  &  9  Vict  c.  cxix),  under  the 
name  of  "  The  Midland  Great  Western  Railway  Com- 
pany of  Ireland."  Some  of  its  directors  provisionally 
registered  another  company  for  making  a  railway  from 
MuUingar  to  Galway,  to  be  called  "The  Gal  way  and 
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MuUingar  Junction  Railway  Company/'    Three  months        1856. 
afterwards,  the  name  was  altered  at  the  registration  oflBce        7^ 
to  "  The  Midland  Great  Western  Railway  Company  of    Cork  and 
Ireland  (extension  from  Mullingar  to  Gal  way.)"     Most  Railway  Co. 
of  the  directors  of  the  two  companies  were  the  same.     Pate&son. 
Leech  applied  for  and  received  scrip-certificates  in  the 
extension   company^   and   paid   deposits    thereon,   and 
received  receipts  headed   with   the   altered  name,  and 
signed  the  shareholders*  agreement  and  parliamentary 
contract     The  Midland  Great  Western  presented,  in  its 
own  name,  and  under  its  corporate  seal,  a  petition  to 
parliament  for  an  act  to  make  a  railway  from  Mullingar 
to  Galway,  undertaking,  at  its  own  expense,  to  make 
the   railway.     The   act   which   was    passed  upon   this 
petition,  in  July,  1846  (9  &  10  Vict  c.  ccxxiv),  only 
gave   authority   to   make  the   railway  from   Mullingar 
to  Athlone,   or  but  a   part  of  the  distance.     The  di- 
rectors had   power  under  the  act    to  raise  the  neces- 
sary sums  "  by  contributions  among  themselves,  or  by 
the  admission  of  other  parties."    The  additional  capital 
required  for  the  extension  was  directed  to  form  ^^  part 
of  the  general  and  original  capital  of  the  company ;'' 
and  the  provisions  of  the  recited   act    (that  of  1845) 
were   to   extend   to   and  be   read    with    the   new   act. 

• 

The  expression  "  the  company,"  in  the  new  act,  was 
declared  to  mean,  the  Midland  Great  Western  Com- 
pany. In  September,  1846,  at  a  meeting  of  the 
directors  of  the  Midland  Great  Western  Company,  a 
resolution  was  passed  stating  on  what  terras  the  holders 
of  the  extension  scrip  should  be  entitled  to  certificates 
in  the  joint  company,  and  another  resolution  approving 
of  and  confirming  those  terms.  At  that  meeting,  the 
seal  of  the  Midland  Great  Western  Company  was  affixed 
to  the  shareholders'  book,  which  however  did  not  then 
contain  the  names  of  the  shareholders  in  the  extension 
line.     The  latter  were  added  in  March,  1817,  when  one 
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of  them,  that  of  the  defendant,  was  inserted.     Three 
7^         calb  were  made,  the  first  was  dated  previous  to  the  inscr- 
OoRK  AND     tion  of  the  subscribers  in  the  shareholders'  book,  the  two 

YOUOHAI.  1  ft  .  . 

Railway  Co.  Others  after  that  insertion.  In  an  action  for  these  calls, 
Pat£K8on.  ^^  ^^  b^'^  by  ^^^  House  of  Lords,  that  the  act  did  not 
amalgamate  the  two  companies ;  and  that,  even  if  the 
directors  possessed  a  power  of  amalgamation,  the  resolu- 
tion of  September,  1846,  was  not  an  exercise  of  that 
power,  so  as  to  render  the  defendant  liable  to  an  action 
for  any  one  of  the  calls  at  the  suit  of  the  Midland  Great 
Western  Company.  There,  no  amalgamation  de  facto 
had  taken  place :  the  resolution  relied  on  was  a  mere 
recommendation,  leaving  it  open  to  every  subscriber  to 
accede  or  not,  as  he  pleased.  The  other  case,  of  The  Mid- 
land  Great  Western  Railway  Company  {Ireland)  v.  Gordon^ 
16  M.  &  W.  804,  is  an  authority  to  shew,  that,  where 
power  is  given  to  the  directors  by  the  subscribers'  agree- 
ment and  parliamentary  contract  to  vary  or  alter  the 
proposed  line  of  the  railway,  and  the  directors,  in  the 
exercise  of  that  power,  do  vary  or  alter  the  line  accord- 
ingly, those  who  have  executed  the  deeds  become  liable 
to  calls  made  for  the  purpose  of  constructing  and  carry- 
on  the  works  of  the  altered  line. 


ByleSi  Serjeant  (with  whom  was  H.  J.  Hodg8on\  for 
the  defendant,  (a)    The  first  and  principal  question  is. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were, — 

**l.  That  the  defendant  never 
became  a  holder  of  any  shares 
in  the  company  now  suing  as 
phiintifis,  within  the  meaning  of 
the  Companies  Clauses  Consoli- 
dation Act,  1845,  so  as  to  be 
liable  to  pay  calls  thereon. 

**2.  That,  under  the  terms 
of  the  subscribers*  agreement 


of  The  Cork,  Midleton,  and 
Youghal  Railway,  executed  by 
the  defendant,  the  provisional 
directors  of  the  said  company 
had  no  power  to  bind  the  de- 
fendant as  a  subscriber  to  the 
undertaking  for  making  the 
line  of  railway  sanctioned  by 
the  9  &  10  Vict.  c.  cccxcvii. 

^*  3.  That  the  said  provisonal 
directors  exceeded  the  powers 
conferred  upon  them    by   the 
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whether  the  defendant  is  a  person  who  has  within  the 
meaning  of  the  8th  section  of  the  8  &  9  Vict.  c.  16,        xhk 
"  sobscribed  the  prescribed  sum  or  upwards  to  the  capital     ^^^  ^"^ 
of  the  company,"  or  who  has  ^^  otherwise  become  entitled    Railway  Co. 
to  a  share  in  the  company/*  and  ^*  whose  name  has  been     Paterson. 
entered  on  the  register  of  shareholders."     The  word 
^subscribed"  has   received   an  interpretation  in    The 
Thames  Tunnel  Company  v.   Sheldon^  6  B.  &  C.  341, 
9  D.  &  R.  278,  where  it  was  held  to  mean,  not  those 
who  have  actually  made  a  payment,  but  those  wiio  have 
stipulated  that  they  will  make  a  payment.     Here,  the 


Baid  subscribers*  agreement,  in 
reqairing  the  defendant  and  the 
other  subscribers  to  the  said 
Cork,  Mldleton,  and  Youghal 
Riulway  to  pay  an  additional 
sum  of  6s,  upon  each  of  the 
shares  subscribed  by  them  re- 
spectively to  the  said  railway 
beyond  Uie  sum  of  21.  \69,  per 
share,  before  an  act  of  parlia- 
ment was  obtained  for  the 
government  and  constitution  of 
the  said  undertaking. 

'^4.  That  the  terms  upon 
which  the  defendant  was  at- 
tempted to  be  made  a  share- 
holder in  the  company  now 
suing  were  not  binding  upon 
the  defendant,  and  that  he  con- 
sequently never  became  legally 
liable  as  such  a  shareholder. 

'^6.  That  the  agreement  of 
the  23rd  of  January,  1846,  and 
the  arrangement  of  shares  made 
in  pursuance  thereof,  are,  as 
against  the  defendant,  ultr^ 
vires,  and  wholly  void. 

"6.  That,  if  the  last-men- 
tioned  agreement  is  to  any  ex- 
tent binding  upon  the  defend- 
ant, yet  that,  no  scrip  or  shares 


having  been  issued  to  him  in 
the  amalgamated  company,  he 
was  entitled  under  it  to  be 
deemed  a  shareholder  in  the 
company  now  suing,  in  respect 
of  50  shares,  upon  each  of  which 
2/.  \5s.  had  been  paid 

"*  7.  That,  if  the  defendant 
ever  became  a  holder  of  any 
shares  in  the  company  now 
suing,  he  became  and  was  so 
unconditionally  upon  the  7th 
of  March,  1854,  when  a  valid 
and  absolute  contract  for  the 
sale  of  his  shares  to  the  said 
company  was  made ;  and  the 
defendant  is  entitled  to  avail 
himself  of  his  right  to  have  that 
contract  specifically  performed 
by  the  plaintiffs,  as  an  equitable 
defence  to  the  present  action. 

''8.  That  the  plaintiffs,  hav- 
ing denied  that  the  defendant 
was  a  shareholder  in  their  com- 
pany  so  as  to  be  enabled  to 
transfer  his  shares  under  the 
agreement  referred  to  in  the 
correspondence,  are  estopped 
from  now  treating  him  as  a 
shareholder  for  the  purpose  of 


making  him  liable  to  a  call. 


It 
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1856.       defendant  has  signed  the  subscription  deeds  of  the  Cork, 

7^        Midleton,  and  Youghal  Railway  Company,  but  he  has 

CoHK  AND    not  signed  the  subscription  contract  of  the  Cork  and 

Youghal  . 

Railway  Co.  Waterford  Railway  Company,  upon  which  the  act  of 
Patebson.  ^^^^  proceeds:  he  is  not,  therefore,  within  the  first 
branch  of  the  8  &  9  Vict  c.  16,  s.  8,  one  who  has 
**  subscribed  ;*'  and  there  is  no  authority  for  saying  that 
that  section  embraces  one  who  has  entered  into  a 
contract  under  which  he  may  be  compelled  to  sign  the 
deed.  Then,  has  he  ^'otherwise  become  entitled  to  a 
share  in  the  company  ?"  In  The  Waterford^  Wexford, 
Wtcklow,  and  Dublin  Railway  Company  v.  Pidcock^  8 
Exch.  279,  the  defendant  by  letter  requested  the  provi- 
sional committee  to  allot  to  him  one  hundred  shares  in  a 
proposed  railway  company.  In  answer  he  received  the 
following  letter, — **  Sir, — The  provisional  committee 
having  allotted  you  fifty  shares  of  202.  each  in  this 
undertaking,  I  am  instructed  to  request  that  you  will 
pay  a  deposit  upon  them  of  1/.  \0s,  per  share  on  or 
before  the  30th  instant  to  one  of  the  following  bankers,"' 
&c  *'I  beg  also  to  inform  you  that  scrip-certificates  for 
the  above  number  of  shares  will  be  delivered  to  you  in 
exchange  for  this  letter  and  the  banker's  receipt  for  the 
deposit,  after  the  execution  of  the  parliamentary  contract 
and  subscribers'  agreement,  which  will  lie  for  signature 
at  this  office  on  and  afler  Monday  the  30th  instant." 
At  the  foot  of  the  letter  was  the  following  memorandum, — 
**  The  shares  allotted  to  you  will  be  considered  forfeited, 
if  the  deposit  be  not  paid  within  the  period  si)ecified 
above ;  and  the  parliamentary  contract  and  subscribers' 
agreement  must  be  signed  on  or  before  the  20th  of 
August,  1845."  The  defendant  paid  the  deposit,  but 
did  not  sign  the  parliamentary  contract  or  subscribers' 
agreement.  The  company  was  afterwards  incorporated, 
and  the  defendant's  name  was  placed  on  the  sealed 
register  of  shareholders :  and,  in  an  action  for  calls,  it  was 
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held  that  the  defendant  was  not  a  shareholder,  and  that  1.856. 
the  above  circumstances  were  an  answer  to  the  prima  the 
facie  case  arising  from  the  production  of  the  register  ^**  ^'*" 
containing  the  defendant's  name.  That  case  in  no  Railway  Co. 
respect  differs  from  this,  even  supposing  the  proper  Patebbon. 
course  was  adopted  for  exercising  the  powers  of  amalga- 
mation contended  for.  The  power  to  amalgamate  is 
bridled  or  qualified  by  the  proviso  (in  the  Cork,  Midle- 
ton,  and  Youghal  subscribers'  agreement),  '^that  the 
subscribers  shall  in  no  case  be  required  to  pay  any  sums 
exceeding  the  amount  of  their  respective  subscriptions, 
and  that  no  further  call  shall  be  made  in  respect  of  the 
said  subscriptions  until  an  act  of  parliament  shall  have 
been  obtained  for  the  constitution  and  government  of  the 
said  undertaking,''  &c., — that  is,  there  shall  be  no  further 
demand  of  money  until  the  act  is  obtained.  That  proviso 
becomes  the  more  remarkable  when  it  is  contrasted  with 
the  provision  in  the  Cork  and  Waterford  subscribers' 
agreement,  ^^that  the  said  committee  or  directors  shall 
have  full  power  to  call  for  payment  from  each  subscriber 
to  the  said  undertaking  of  any  further  sum  or  sums  not 
exceeding  in  the  whole  (including  the  deposit  of  30^. 
per  share)  the  sum  of  2L  lOs.  per  share."  The  Cork 
and  Waterford  Company's  subscribers  having  paid  30^. 
per  share  of  25/.,  and  the  (]ork,  Midleton,  and  Youghal 
Company's  subscribers  having  paid  55s.  per  share  of 
50/.,  it  was  thought  necessary  to  equalize  them.  The 
provision  for  that  purpose  in  the  amalgamating  deed  of 
the  23rd  of  January,  1846,  is  somewhat  loose:  but  the 
cireular  set  out  in  the  special  case  very  clearly  states 
what  the  directors  have  dpne  for  the  purpose  of  effecting 
that  equalization.  The  effect  of  it  is,  to  intimate  to  the 
subscribers  of  the  Cork,  Midleton,  and  Youghal  Railway 
Company  that  they  shall  have  no  shares  in  the  amalga- 
mated company  until  they  have  paid  the  additional 
2s,  Gd.  per  share.    [Jcrvis,  C.  J.    Do  you  admit,  subject 
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1856.        to  this  objection,  that  the  directors  of  the  two  companies 
'      ^^         had  power  to  amalgamate,   and  that   they  have  duly 

CoKK  AND     exercised  that  power  ?     The  legislature  seem  to  have 
Railway  Co.   proceeded  on  the  Cork  and  Waterford  Railway  Com- 

Patbmon.  pany*8  subscription  contract  only,  lias  there  been  any 
amalgamation  at  all?]  Assuming  the  powers  of  the 
directors  to  be  as  wide  as  they  are  said  to  be,  and 
assuming  that  they  were  legally  and  regularly  executed, 
the  defendant  clearly  is  not  a  subscriber  to  ^^  the  under- 
taking,'' or  liable  for  calls.  [^Cressioelly  J.  Would  it 
signify,  if  parliament  acted  upon  another  deed  than  that 
which  the  defendant  executed,  and  which  constitutes  a 
subscription  to  this  undertaking  ?]  The  undertaking  to 
which  the  defendant  subscribed  is  altogether  abandoned. 
The  8th  section  of  the  8  &  9  Vict.  c.  16,  contemplates 
a  subscribing  of  the  deed  upon  which  the  act  of  parlia- 
ment is  obtained.  ICresswell,  J.  I  find  no  such  words 
in  the  act]  It  is  enough  to  say  that  the  defendant  has 
not  subscribed  to  this  undertaking.  [Jervisy  C.  J.  They 
altogether  abandon  the  undertaking  they  begin  with.] 
The  subscription  deeds  and  the  act  of  parliament  con- 
template the  continued  existence  of  the  original  under- 
taking: the  directors  has  no  authority  to  '* amalgamate^' 
by  making  an  entirely  new  thing.  [Jervis,  C.  J.  In 
truth  they  do  not  amalgamate  at  all.  They  adopt  the 
one  project,  and  reject  the  other.]  Precisely  so.  The 
circular  requires  the  defendant  to  get  his  scrip  in  the 
new  company  by  the  27th  of  January,  1846:  but  he 
could  not  get  the  scrip  without  signing  the  new  sub- 
scription agreement,  and  he  could  not  sign  that  until 
he  bad  paid  the  sum  demanded.  The  defendant  might 
have  sold  his  scrip, — his  equitable  right  to  shares  in  the 
Cork,  Midleton,  and  Youghal  Railway  Company ;  Shaw 
V.  Holland,  15  M.  &  W.  136;  Lawton  v.  Hickman, 
9  Q.  6.  563  :  of  that  right  he  is  deprived  by  this 
unauthorized  act  of  the  directors.     The  original  scrip 
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is  in  effect  turned   into   a   letter  of   allotment:    that        1856. 

clearly  is  a  violation  of  the  contract  7^ 

Cork  and 

Sir  F.  Kelly ^  in  reply.  To  constitute  the  defendant  Railway  Co. 
a  subscriber  to  the  undertaking,  it  was  not  necessary  Patbrson. 
that  he  should  actually  have  executed  the  subscription 
contract  produced  pursuant  to  the  standing  orders,  and  R<^ply> 
upon  which  the  act  of  parliament  was  passed;  it  was 
enough  that  he  executed  some  binding  contract  whereby 
he  became  a  subscriber  to  the  undertaking  contemplated 
by  the  act  If  the  defendant  or  any  other  shareholder 
in  the  Cork,  M idleton,  and  Youghal  Railway  Company 
has  been  prejudiced  by  the  circular,  or  by  the  refusal  of 
the  directors  to  give  him  scrip  in  the  new  amalgamated 
company  until  payment  of  the  2$.  6d.  per  share  addi- 
tional, he  is  not  without  remedy.  The  position  and 
rights  of  the  respective  shareholders  are  amply  pre- 
served by  the  amalgamation  deed :  and  no  difficulty  such 
as  that  suggested  arises  from  the  fact  of  a  smaller  sum 
having  been  paid  as  deposit  by  one  set  of  shareholders 
than  was  paid  by  the  others.  The  directors  might  call 
for  the  additional  5s.  from  the  subscribers  to  the  Cork, 
Midleton,  and  Youghal  Railway  Company  before  making 
a  general  call  upon  the  whole  of  the  subscribers  to  both, 
when  the  act  of  parliament  was  obtained.  [Ji^lliamsy  J. 
Could  they  make  a  partial  call?]  Ex  necessitate  they 
must  There  is  nothing  unjust  or  unreasonable,  no- 
thing compulsory  in  the  notice :  the  subscribers  are 
invited  to  come  and  execute  a  new  contract,  and  to 
exchange  their  scrip  and  pay  the  difference  of  price. 
The  proposal  was  one  which  the  directors  had  a  right 
to  make  for  the  advantage  of  the  whole  concern.  As  to 
the  power  of  the  directors  of  the  two  proposed  com- 
panies to  amalgamate,  that  is  hardly  disputed :  the  real 
question  is,  whether  that  power  has  been  well  exercised. 
That  the  two  companies  up  to   a  certain  extent  con- 
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1856.        templated  the  same  or  nearly  the  same  line  of  railway,  is 

7^^         clear:   each  proposed  to  form  a  railway  from  Cork  to 

Cork  and     Youghal,  with  a  branch  to  the  south  to  Cove,  and  to 

YOUOHAT.  ,  ,  T^ 

Railway  Ca  the  north  to  Fermoy  ;  but  the  Cork  and  Waterford 
Patemon.  Railway  Company  contemplated  a  further  extension  of 
their  line  to  Waterford.  What  more  natural  than  that 
two  lines  so  competing  should  be  desirous  of  uniting  for 
the  common  interest  ?  The  parties  to  each  undertaking, 
when  they  signed  the  respective  contracts,  must  have 
contemplated  the  very  amalgamation  which  has  taken 
place. 

Jervis,  C.  J.  I  must  confess  that  I  entertained  con- 
siderable doubt  on  originally  reading  this  case,  though 
that  doubt  has  been  much  shaken  by  the  fact  that  my 
Brother  Byles,  having  fully  considered  the  matter,  seems 
to  think  there  is  little  or  nothing  in  the  point  which  I 
suggested.  But,  upon  consideration,  I  incline  to  think 
that  Sir  Fitzroy  Kelly  is  right,  and  that,  though  ordi- 
narily a  consolidation  or  amalgamation  like  this  would 
not  be  warranted  by  a  general  authority,  yet,  looking  at 
the  terms  of  the  power  which  is  conferred  upon  the 
directors  by  the  deeds  in  question,  it  seems  to  mo  that 
they  are  large  enough  to  comprehend  and  authorize  all 
that  the  directors  professed  to  do  here.  That  being  so, 
I  think  the  defendant  is  a  subscriber  to  the  undertaking. 
The  effect  of  the  general  authority  thus  conferred  is 
this: — The  defendant  says,  "  I  subscribe  a  certain  deed, 
and  I  thereby  authorize  you,  the  directors,  to  unite  the 
undertaking  to  which  I  subscribe  with  any  similar  under- 
taking, as  you  may  think  fit,  and  so  to  make  me  a  sub- 
scriber to  that  also."  In  truth,  therefore,  the  defendant,  by 
executing  the  subscription-deeds  of  the  Cork,  Midleton, 
and  Youghal  Railway  Company,  authorized  the  directors 
to  do  that  which  in  effect  made  him  a  party  to  the  Cork 
and  Waterford  Company's  deeds  also.     Then,  however, 
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comes  the  difficulty, — how  many  shares  has  he  engaged        IB56, 
to  take?  and  how  is  the  proportion  to  be  arrived  at?         qpjj^ 
In  the  Cork,  Midleton,   and  Youghal  Railway  Com-     YoucHrt 
pany*8  deeds  no  capital   is  mentioned  ;   in  the  Cork  Railway  Co. 
and  Waterford  Railway  Company's  deeds  the  amonnt    Patemon. 
of  capital  nanjed  is   1,000,0002. ;    and  in   the  act  of 
parliament  (9  &  10  Vict,  c  cccxcvii,  s.  4),  the  capital 
named  is  l,500,000il,  divided  (s.  5)  into  60,000  shares 
of  26L  each.     Bat  I  think  it  is  hardly  necessary  to  work 
out  that  calculation.     The  defendant  gives  the  directors 
a  general  authority.     He  says,  I  will  subscribe  2500iL,  to 
be  composed  of  50  shares  at  50/.  a  share,  or  that  which 
represents  that  number;   and  you  the  directors  may  in 
your  discretion  apply  that  to  any  other  undertaking  of  a 
similar  kind.    My  Brother  Byles  says  that  the  defendant 
is  prejudiced  by  being  called  upon  to  pay  Ss.  for  each 
original   share,    or   2$,  6(L  for  each   substituted   share, 
before  he  can  get  his  scrip  in  the  new  company.     That, 
however,  is  not  done  by  the  deed.     The  deed  merely 
substitutes  two  shares  of  the  nominal  value  of  252.  each 
for  one  of  50/.     It  is  the  inequality  of  the  deposits  paid 
by  the  subscribers  to  the  two  undertakings  that  creates 
the  difficulty,  if  any.     It  might  be  that  a  little  difficulty 
might  be  placed  in   the  way  of  a  sale  of  the  shares, 
inasmuch  as  the  assignee  of  an  allottee  stands  in  a  some- 
what difiPcrent  position  from  one  who  buys  scrip.     But 
he  never  would  pay  more  than  his  aliquot  proportion. 
It  is  enough  to  say,  however,  that  that  is  no  part  of  the 
arrangement  that  is  contemplated  by  the  deed.     Upon 
the  whole  1  think  the  plaintiffs  arc  entitled  to  judgment. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  seems 
to  me  that  the  original  subscription  deeds  of  the  Cork, 
Midleton,  and  Youghal  Railway  Company  gave  power 
to  the  directors  to  amalgamate  their  undertaking  with 
that  of  the   Cork    and    Waterford    Railway  Company. 
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1856.  Th^y  thereby  acquire  very  extensive  powers :  the  framers 
The  ^^  ^^®  subscribers'  agreement  seera  to  have  exhausted 
CoBK  AND  the  language  for  the  purpose  of  conveying  power  the 
Railway  Co.  most  ample  that  could  be  delegated.  My  Brother 
Paterbon.  Byles  says  the  directors  have  not  exercised  the  powers 
so  conferred,  because  they  were  subject  to  a  condition 
that  the  subscribers  should  not  be  called  upon  to  pay 
more  than  2L  I5s.  per  share  until  an  act  of  parliament 
had  been  obtained.  He  is  not  called  upon  to  pay  more. 
He  may  do  as  he  pleases.  He  can  either  accede  to  the 
proposal  of  the  directors,  and  take  scrip  in  the  new 
undertaking  in  exchange  for  his  scrip  in  the  original 
undertaking,  or  he  may  retain  his  scrip,  and  claim 
shares  of  corresponding  value  in  the  new  concern.  My 
liord  has  explained  the  difficulty  that  apparently  existed 
with  regard  to  the  proportion  which  the  defendant  was 
to  have,  by  shewing,  that,  as  there  was  no  sum  fixed  in 
the  deeds  as  the  capital  of  the  Cork,  Midleton,  and 
Youghal  Railway  Company,  he  left  it  to  the  directors ; 
and,  when  they  fixed  the  capital  of  the  amalgamated 
company  at  1,500,000/.,  to  be  divided  in  60,000  shares 
of  25/.  each,  he  consented  to  take  out  his  subscription 
of  2500/.  in  25/.  instead  of  50/.  shares.  As  to  the 
difference  in  the  amount  of  the  respective  deposits, 
there  could  be  no  difficulty  in  settling  that  now,  by 
making  a  call  of  5/.  per  share  upon  the  whole  of  the 
subscribers,  giving  credit  to  each  for  so  much  as  haS 
already  been  paid  by  him.  I  do  not  see  that  there 
would  be  any  impropriety  in  a  company  in  the  course 
of  formation  issuing  scrip  on  payment  of  a  certain  de- 
posit, say  1/i  per  share,  and  then,  finding  that  that  sum 
was  not  sufficient  for  the  exigencies  of  the  company, 
giving  notice  that  no  further  scrip  will  be  issued  except 
upon  payment  of  a  deposit  of  25s.  or  30^.  The  only 
consequence  would  be  that  there  would  be  two  classes 
of  scrip  certificates,  upon  one  of  which  one  sum  had 
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been  paid,  and  upon  the  other  another  sum:    but  all        1856. 
that  might  l)e  rectified  and  the  burthen  equalised  when         ^^^ 
the  directors  came  to  make  the  first  call     Upon  the     ^**  ^^^ 

*    ^        ^  YODGHAL 

whole,  therefore,  I  concur  with  my  Lord  in  thinking  Railway  Co. 
that  the  plaintiffs  are  entitled  to  recover^  Patsdson. 

Williams,  J.  I  am  of  the  same  opinion.  I  feel  no 
doubt  whatever  that  the  subscription  deeds  of  the  Cork 
and  Waterford  Railway  Company,  and  the  Cork,  Midle- 
ton,  and  Youghal  Railway  Company,  conferred  upon  the 
directors  of  those  two  companies  the  power  of  amalga- 
mation which  they  professed  to  exercise :  and  I  think 
that  the  execution  of  the  deed  of  the  23rd  of  January, 
1846,  was  a  sufficient  exercise  of  that  power,  and 
operated  as  a  lawful  amalgamation  or  union  of  the  Cork 
and  Waterford  with  the  Cork,  Midleton,  and  Youghal 
Railway  Company.  So  far  my  mind  is  free  from  doubt. 
But  I  must  confess  that  I  have  felt  some  doubt, — which  is 
not  yet  entirely  removed, — as  to  the  rest  of  the  case.  It 
is  clear,  that,  when  the  agreement  of  the  23rd  of  Jan^ 
uary,  1846,  was  executed,  it  remained  to  be  ascertained 
what  were  the  respective  interests  of  the  several  share- 
holders or  subscribers  of  each  company,  and  what  their 
respective  interests  in  the  capital  stock  of  the  new  com- 
pany. That  is  not  provided  for  to  this  moment,  except 
by  the  execution  of  the  powers  conferred  upon  the 
directors  by  that  deed.  I  have  great  difficulty  in  sayirtg 
that  they  have  exercised  that  power  legally.  That, 
however,  is  an  objection  not  so  much  shewing  a  vio- 
lation of  the  provision  in  the  subscribers'  agreement 
of  the  Cork,  Midleton,  and  Youghal  Railway  Company, 
because  the  subscription  remains  unaltered,  and  the  sub- 
scribers are  not  called  upon  to  add  to  its  amount :  but 
1  feel  a  difficulty  in  saying  that  the  directors,  in  exe- 
cuting the  powers  conferred  upon  them  by  the  agree- 
ment of  the  23rd  of  January,  1846,  had  any  power  to 
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1856. 


cull  upon  the  subscribers  to  the  Cork,  Midleton,  and 
Youghal  Railway  to  pay  2*.  6rf.  per  share  for  having 
their  scrip  exchanged.     But,  upon  the  whole,  notwith* 


The 

COAK  AND 
YOUOHAL 

Railway  Co.  standing  the  doubt  on  my  mind,  it  is  not  strong  enough 

Paterson.     to  induce  me  to  dissent  firom  the  view  which  my  Lord 

and  my  learned  Brothers  have  taken  of  the  case,  and 

therefore   I  concur  with  them  in   thinking   that  there 

should  be  judgment  for  the  plaintiffs. 


WiLLBS,  J.,  concurred. 


Judgment  for  the  plaintiflk 


June  6. 


COCKERELL   V.    ThE    VaN    DiEMEN*S  LaND   CoMPANY. 

X  HIS  was  an  action  against  The  Van  Diemen's  Land 
Company,  by  the  plaintiff,  who  claimed  to  be  a  share- 


By  an  act  in- 
corporatiDg  a 
joint-stock 
company,  the 

directors  were  impowered  to  make  calls,  giTing  twenty  days*  notice  of  the  time  and  place  of 
payment  in  the  London  Gazette  and  in  two  or  more  of  the  daily  London  newspapers  ;  and 
it  was  enacted,  that,  if  any  proprietor  of  shares  should  neglect  or  refuse  to  pay  his  calls 
"  during  the  space  of  three  calendar  months  neit  after  the  time  appointed  for  payment 
thereof,*'  the  person  so  neglecting  or  refusing  should  abtolMtdy  forfnt  all  his  share  in  the 
capital  stock  of  the  company,  and  all  profits  and  advantages  thereof,  to  and  for  the  use  and 
benefit  of  the  company ;  and  all  shares  so  forfeited  should  or  might  at  any  time  thereafter  be 
sold  at  a  public  sale ;  but  that  *'  no  advantage  should  be  taken  of  such  forfeiture  of  any  share 
or  shares  until  after  thirty  days*  notice  should  have  been  given  by  the  directors,  under 
the  hand  of  the  clerk  of  the  company,  to  the  owner  thereof,  by  notice  in  writing  left  at  his 
usual  or  latt  plact  of  uhodt^  nor  unless  the  same  should  be  declared  to  be  forfeited  at  some 

S moral  or  special  general  meetinff  of  the  proprietors  which  should  be  held  not  earlier  than 
rce  calendar  months  next  after  tne  said  forfeiture  should  happen  :** — 

Held,  no  absolute  forfeiture  until  after  the  thirty  days*  notice. 

A.,  B.,  &  Co.  carried  on  business  in  Austin  Friars,  A.*s  private  residence  being  in  Hyde 
Park  Gardens.  The  firm  stopped  payment  in  September,  1847,  and  in  March,  1848,  the 
partnership  was  dissolved,  though  the  office  in  Austin  Friars  was  not  closed  for  two  or  three 
years  after.  Upon  the  stoppage  of  the  firm,  A.  gave  up  his  private  residence,  and  in  May, 
1849,  he  went  to  reside  on  the  continent  Some  time  before  May,  185*2,  a  board  was  (but 
without  the  knowledge  of  A. )  affixed  to  the  office  in  Austin  Friars,  directing  that  letters  and 
communications  for  A.,  B.,  &  Co.,  should  be  left  at  the  office  of  C.  Before  A.  left  Eng. 
land,  it  was  the  duty  of  the  clerk  at  the  office  in  Austin  Friars  to  forward  all  letters  address^ 
to  A.,  which  came  there,  to  his  residence  in  Hyde  Park  Gardens ;  and,  after  A.  left  England, 
C.  ^ave  directions  that  letters  and  communications  far  either  of  the  partnen  should  bn  for- 
warded to  D.  (who  had  been  a  member  of  the  firm);  and  D.  gave  directions  that  all  letters 
or  communications /br  A»,  should  be  forwarded  to  E.  ;  hut  E,  had  no  authority  to  act  for  the 
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holder  therein^  for  improperly  declaring  his  shares  for-        1856. 
feited. 


COCKERKLL 

The  first  count  of  the  declaration  stated,  that,  by  an  »• 

The 
act  of  parliament  passed   in   the  year  1825,  (6  G.  4,  VANDzhMKN's 

c  xxxix),  it  was  enacted,  that,  in  case  the  then  king 

should,  within  three  years  after  the  passing  of  that  act,  jp^«»'/if  touch- 

by  charter,  grant  that  the  persons  therein  named  should  affairs. 

be  a  body  politic  and  corporate  by  the  name  of  **The  hoidcr^oTtwo 

Van  Diemen's  Land  Company,"  they  should  have  the  ^un^^d  shares 

*       •'  -^  m  the  company 

powers  therein  named ;  and  it  was  also  enacted  that  the  incorporated 
shares  in  the  capital  stock  of  the  said  company,  and  in  mentioned  act, 
the  profits  and  advantages  thereof,  should  be  and  be  *°^^J[;^^j;;*^^^ 
deemed  personal   estate,  and   as  such   personal   estate  thereof.    At  a 

-       ,j  .  .  1.      1  \      1         1  general  mcct- 

snould  be  transmissible  accordingly;  and  also  that  the  ingheldin 
said  company,  or  the  directors  thereof,  should  cause  the  his^shares  were 
names  and  designations  of  the  several  persons  who  had  ^^^^^JT*  ^'°'" 
subscribed  for,   or   might  at    any   time    thereafter  be  payment  of 
entitled  to,  a  share  or  shares  in  the  capital  stock  of  the  i*5th  of 
the  said  company,  with  the  number  of  such  share  or  ^{cqq^^q 
shares,  and   also   the  proper  number  by  which  every  forfeiture,  in- 

,  .         .  .  ,    .  closed  in  an 

share  should  be  distinguished,  to  be  fairly  and  distinctly  enTelope  ad- 
entered  in  a  book  or  books  to  be  kept  by  their  clerks,  ^^s^ft  with ' 
and  that,  after  such  entry,  a  certificate  under  the  com-  ^^  ^^^^  *    , 

•'  ^  request  that  he 

nion  seal  of  the  said  company,  and  countersigned  by  the  would  "  pro- 

cure  the  ac— 

clerk,  should   be   delivered   to   every  proprietor,  upon  ceptanceof 
demand,  specifying  the  share  or  shares  to  which  he  or  ^Jj^^^J  ^}^' 
she  should  be  entitled   in  the  said  company,  and  that  C.  believed  he 

^      •'  sent  It  to  D., 

such  certificate  should  be  admitted  in  all  courts  what-  but  neither  of 
soever  as  evidence  of  the  title  of  such  proprietor  to  the  recdlection  of 
share  or  shares  therein  specified,  but  that  the  want  of  having  seen  it: 

^  '  and  It  never 

such  certificate  should  not  hinder  or  prevent  the  owner  reached  the 

*  ,  ,         hands  or  came 

of  any   of  the   said   shares  from  selling   or  disposing  to  the  know- 

ledge  of  A. : — 
Held,  not  a  sufficient  service  of  the  notice, — although  in  the  deed  of  transfer  of  the  shares 
to  him,  in  the  resolutiou  appointing  him  a  director  of  the  company,  and  in  every  document 
signed  bv  him  in  relation  to  the  affairs  of  the  company,  he  was  described  as  "of  Austin  Friars.** 
And,  held,  that,  in  an  action  against  the  company  for  improperly  withholding  the  shares 
after  a  tender  of  the  sum  due  for  calls  and  interest,  A.  was  entitled  to  recover  their  value  at 
the  market-price  of  the  day  of  the  tender,  deducting  the  amount  of  calls  and  interest. 

2  II  2 
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1856.      thereof;  and  by  the  said  act  power  was  given  to  the 
CocKERELL    directoFs  of  the  said  company  to  make  calls  for  money 

J'-  from  the  proprietors  of  the  said  company,  in  the  manner 

Van  Dirmrn'8  therein   directed ;  and   it  was  by  the   said  act  farther 
enacted^  that,  if  any  subscriber,  or  any  proprietor  or 
proprietors  of  any  share  or  shares  in  the  capital  stock 
of  the  said  company,  his,  her,  or  their  executors,  admi- 
nistrators, successors,  or  assigns,  should  neglect  or  refuse 
to  pay  his,  her,  or  their  part  or  portion  of  the  money 
to  be  called  for  by  the  directors,  during  the  space  of 
three  calendar  months  next  afler  the  appointed  time 
of  payment,  then  and  in  every  such  case  such  person 
or  persons  so  neglecting  or  refusing  should  absolutely 
forfeit  all  his,  her,  or  their  share  or  shares  in  the  capital 
stock  of  the  said  company,  and  all  profits  and  advan- 
tages thereof,  and  all  money  theretofore  advanced  by 
him,  her,  or  them  on  account  thereof,  to  and  for  the 
use  and    benefit  of  the  said   company;   but  that   no 
advantage  slj^uld  be  taken  of  such  forfeiture  of  any 
shai[e  or  shares  until  after  thirty  days'  notice  should 
have  been  given  by  the  directors  of  the  said  company, 
under  the  hand  of  the  clerk  of  the  said  company,  to 
the  owner  or  owners  thereof,  by  notice  in  writing  left  at 
his,  her,  or  their  usual  or  last  place  of  abode :  Averment, 
that,  within  three  years  of  the  passing  of  the  said  act, 
and  before  the  occurrence  of  the  grievances  thereinafter 
mentioned,  the  then  king,  by  charter,  granted  that  the 
persons   therein-named  should  be  a  body  politic  and 
corporate  in  name  and  in  deed  by  the  name  of  The 
Van   Diemen's  Land   Company,  and    by   that    name 
should  and  might  sue  and  be  sued:  And  that,  before 
the  occurrence  of  the  grievances  thereinafter  mentioned, 
the  plaintiff  was   the  lawful   holder  and  -proprietor  of 
200  shares  in  the  capital  stock  of  the  said  company,  of 
the  value  of  20,000/.,  and  that  the  defendants  afterwards 
wrongfully  and  without  reasonable  cause  declared  the 
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said  shares  of  the  plaintiff  to  be  forfeited :  Breach^  that,        1856. 
although  thirty  days'  notice  had  not  been  given  by  the     cockkrkuT 
directors  of  the  said  company,  under  the  hand  of  the  '• 

clerk  of  the  said  company,  to  the  plaintiff,  the  owner  of  VanDiembn'b 
the  said  shares,  by  notice  in  writing  left  at  his  usual  or 
last  place  of  abode,  in  the  manner  and  form  required 
by  the  said  act,  and  although  the  same  had  not  been 
declared  to  be  forfeited  at  any  general  or  special  general 
meeting  of  the  proprietors  held  not  earlier  than  three 
calendar  months  next  after  the  supposed  forfeiture 
happened,  yet  the  defendants  had  taken  advantage  of 
such  forfeiture  as  aforesaid,  among  other  respects,  in 
this,  that,  relying  on  the  said  forfeiture,  they  had 
refused,  and  still  did  refuse,  to  recognise  him  as  such 
owner;  and  also  in  this,  that,  relying  on  such  forfeiture, 
they  did  not  treat  the  plaintiff  as  owner  of  the  said 
shares  when  they  made  subsequent  calls  for  the  purpose 
of  the  said  company ;  and  also  in  this,  that,  relying  on 
the  said  forfeiture,  they  had  refused,  and  still  refused, 
to  receive  the  amount  of  all  moneys  .for  calls  or  other- 
wise due  or  payable  from  the  said  plaintiff,  or  in  respect 
of  the  said  shares,  to  the  defendants,  although  the 
plaintiff,  a  reasonable  time  before  the  commencement 
of  this  suit,  tendered  and  offered  and  was  ready  and 
willing  to  pay  such  amount,  together  with  lawful 
interest  from  the  appointed  time  of  payment ;  and  the 
defendants  had  further  taken  such  advantage  as  afore- 
said in  various  other  respects,  contrary  to  their  duty  in 
that  behalf. 

The  second  count  stated,  that,  the  plaintiff  being  Second  count, 
owner  of  the  said  shares,  and  the  same  being  unfor- 
feiled,  the  defendants  wrongfully  refused  to  receive  the 
amount  of  certain  calls  made  and  due  thereon,  and 
wrongfully  refused  to  make  calls  thereon  when  calls  were 
made  on  the  shares  generally  in  the  company,  and 
wrongfully  removed  and  erased  the  plaintiff's  name  from 
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1856.        the   register-book   or  list  of  subscribers,   whereby    the 

CocKKR^u     p'^'^^tiff  had  been  deprived  of  the  benefit  of  his  right 

«'•  and  title  as  such  proprietor,  and  whereby  the  plaintiflP 

Van  Diem  en's  did  not  appear  in  the  book  or  books  kept  by  the  clerk 
of  the  said  company  to  be  the  proprietor  of  the  said 
shares,  and  whereby  the  name  of  the  plaintiff  as  such 
proprietor  did  not  appear  in  the  registry-book  or  list  of 
subscribers  and  proprietors  of  the  said  company,  and 
whereby  the  plaintiff  had  been  deprived  of  the  profits 
of  the  said  shares,  and  of  voting  at  the  meetings  of  the 
shareholders,  and  whereby  the  right  and  title  of  the 
plaintiff  to  the  said  shares  had  been  slandered  and  dam- 
nified ;  and  the  plaintiff  had  also  been  further  damnified 
in  this,  that,  after  the  default  of  duty  of  the  defendants 
in  this  declaration  alleged,  the  market-price  of  the  shares 
in  the  said  company  rose  in  value,  and  the  plaintiff  by 
such  default  had  lost  the  opportunity  of  making  sale  of 
the  said  shares  of  which  he  was  owner  as  aforesaid 
before  the  commencement  of  this  suit. 

First  plea.  ^1^^  defendants  pleaded, — first,  as  to  the  first  count 

of  the  declaration,  that  is  to  say,  to  so  much  of  the 
declaration  as  preceded  and  ended  with  the  words  ^*  and 
the  defendants  had  further  taken  such  advantage  as 
aforesaid  in  various  other  respects,  contrary  to  their  duty 
in  that  behalf,"  that,  after  the  plaintiff  had  become, 
and  whilst  he  continued,  such  holder  and  proprietor  as 
therein  mentioned,  and  long  before  the  committing  of  the 
said  supposed  grievances,  or  any  of  them,  therein  men- 
tioned, the  directors  of  the  said  company,  under  and 
in  pursuance  of,  and  in  conformity  with,  the  powers  and 
provisions  of  the  statute  in  the  first  count  mentioned, 
made  divers  calls  of  and  for  money  from  the  several 
subscribers  and  proprietors  of  the  said  company,  not 
exceeding  in  the  whole  the  sum  of  lOOiL  each  on  each  of 
the  shares  held  by  him,  her,  or  them  respectively  in  the 
capital  stock  of  the  said  company,  but  being  much  less 
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than  the  said  sum  of  lOOiL,  the  said  calls  for  money  being        1856. 
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such  calls  and  such  money  as  the  directors  from  time     cockeabll 
to  time  found  wanting  and  necessary  for  the  purposes        ^^ 
of  the  said  company,  no  one  such  call  exceeding  the  VanDifmkn'» 
sum  of  102.  sterling  for  or  in  respect  of  any  one  share  of 
lOOLf  and  no  such  call  being  made  but  at  the  distance 
of  three  calendar  months  at  least  from  another ;  and  that 
the  said  sums  so  called  for  from  the  plaintiff  for  and  in 
respect  of  his  said  shares  were  not,  nor  was  any  part 
thereof,  paid  to  or  for  the  treasurer  or  treasurers  of  the 
said  company  by  the  plaintiff,  or  to  or  for  the  said  com- 
pany, or  otherwise  howsoever,  by  the  plaintiff,  but  the 
same  remaining  wholly  unpaid  by  him,  notwithstanding 
that   twenty  days'  previous   notice  at  the  least  of  the 
several  and  respective  times  and  places  appointed  for 
payment  of  the  said  several  calls  and  sums  of  money  was 
on  every  occasion  given  in  the  London  Gazette  and  in 
two  or  more  of  the  daily  London  newspapers,  as  the 
directors  on  the  occasions  of  the  said  calls  directed :  and 
the  plaintiff  wholly  neglected  and  refused  to  pay  his 
part  and  portion   of  the  money  so  called  for  by  the 
directors  as  aforesaid  during  the  space  of  three  calendar 
months   next  aft^r  the   respective  times  appointed  for 
payment  thereof,  together  with  lawful  interest;  where- 
upon, and  by  virtue  of  the  said  statute,  before  the  com- 
mitting of  the  said  supposed  grievances,  or  any  of  them, 
the  plaintiff  absolutely  forfeited  all  his  share  and  shares 
in  the  capital  stock  of  the  said  company,  and  all  proBts 
and  advantages  thereof,  to  and  for  the  use  and  benefit 
of  the  said  company :  and  that,  before  the  committing 
of  the  said  supposed  grievances,  or  any  of  them,  thirty 
days'  notice  had  been  given  by  the  directors  of  the  said 
company,  under  the  hand  of  the  clerk  of  the  said  com- 
pany, to  the  plaintiff,   by  notice  in  writing  left  at  his 
usual  or  last  place  of  abode ;  and  the  said  shares  of  the 
plaintiff  were   declared    to   be   forfeited,  at   a  general 
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]  856.       meeting  of  the  proprietors  of  shares  in  the  capital  stock 

CocKEBELL    ^^  ^^^  ^^^  companj  held  not  earlier  than  three  calendar 

J^'  months  next  after   the   said   forfeiture  happened,   and 

Van  Diemen's  that  the  said  periods  of  thirty  days,  and  three  calendar 
months,  respectively,  occurred  long  before  the  com- 
mitting of  the  said  supposed  grievances,  or  any  of  them, 
and  long  before  the  said  supposed  tender  and  offer  in 
the  first  count  mentioned;  wherefore  the  defendants 
took  the  said  supposed  advantages  in  that  count  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid. 

Second  plea.  Secondly,  for  a  further  plea  to  the  premises  in  the 
introductory  part  of  the  last  plea  mentioned,  that,  after 
the  plaintiff  had  become,  and  whilst  he  continued,  such 
holder  and  proprietor  as  therein  mentioned,  and  long 
before  the  committing  of  the  said  supposed  grievances,  or 
any  of  them,  therein  mentioned,  the  directors  of  the  said 
company,  under  and  in  pursuance  of,  and  in  conformity 
with,  the  powers  and  provisions  of  the  statute  in  the  first 
count  mentioned,  made  divers  calls  of  and  for  money 
fi'om  the  several  subscribers  and  proprietors  of  the  said 
company,  not  exceeding  in  the  whole  the  sum  of  lOOL 
each  on  each  of  the  shares  held  by  him,  her,  or  them 
respectively  in  the  capital  stock  of  the  said  company, 
but  being  much  less  than  the  said  sum  of  lOOZ.,  the  said 
calls-for  money  being  such  calls  and  such  money  as  the 
directors  from  time  to  time  found  wanting  and  necessary 
for  the  purposes  of  the  said  company,  no  one  such  call 
exceeding  the  sum  of  10/.  sterling  for  or  in  respect  of 
any  one  share  of  1002.,  and  no  such  call  being  made  but 
at  the  distance  of  three  calendar  months  at  least  from 
another ;  and  that  the  said  sums  so  called  for  from  the 
plaintiff  for  and  in  respect  of  his  said  shares  were  not, 
nor  was  any  part  thereof,  paid  to  or  for  the  treasurer  or 
treasurers  of  the  said  company  by  the  plaintiff,  or  to  or 
for  the  said  company  or  otherwise  howsoever  by  the 
plaintiff,  but  the  same  remained  wholly  unpaid  by  him, 
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notwithstanding  that  twenty  days*  previous  notice  at  the  1856. 
least  of  the  several  and  respective  times  and  places  cockbbell 
appointed  for  payment  of  the  said  several  calls  and  sums  J^- 
of  money  was  on  every  occasion  given  in  the  London  VanDiemen*8 
Gazette^  and  two  or  more  of  the  daily  London  news- 
papers, as  the  directors  on  the  occasion  of  the  said  calls 
directed ;  and  the  plaintiff  wholly  neglected  to  pay  his 
part  and  portion  of  the  money  so  called  for  by  the 
directors  as  aforesaid  during  the  space  of  three  calendar 
months  next  after  the  respective  times  appointed  for  pay- 
ment thereof,  together  with  lawful  interest :  whereupon, 
and  by  virtue  of  the  said  statute,  the  plaintiff  became  and 
was  liable  to  be  sued  by  the  said  company  for  and  in 
respect  of  the  said  sums  of  money  so  called  for  for  and  in 
respect  of  the  said  shares,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  10,000i  ;  and  thereupon,  the 
plaintiff  being  so  liable,  and  the  said  shares  of  him  the 
plaintiff  being  of  small  value,  that  is  to  say,  less  than  the 
amount  of  the  said  sum  of  money  to  which  the  plaintiff 
was  so  liable  as  aforesaid,  and  the  plaintiff  being  unable 
to  pay  the  said  company  the  said  sum  of  money  to  which 
he  was  so  liable  as  aforesaid,  afterwards,  and  before  the 
committing  of  the  said  supposed  breaches  in  the  Brst 
count  mentioned,  or  any  of  them,  and  before  the  said  sup- 
posed tender  therein  mentioned,  the  plaintiff  voluntarily 
abandoned  and  gave  up  to  the  said  company  his  said 
shares,  and  all  interest  therein,  and  the  said  company 
then  accepted  and  received  the  said  shares  and  interest 
for  and  in  satisfaction  and  discharge  of  the  said  sum  of 
money,  and  of  the  said  liability  of  the  plaintiff  to  the 
said  company ;  wherefore  the  said  company  took  the 
said  supposed  advantages  in  that  count  mentioned,  as 
they  lawfully  might  for  the  cause  aforesaid. 

Thirdly,  "  to  the  last  count,  that  is  to  say,  to  the  Third  plea, 
residue  of  the  declaration,"  that  the  plaintiff  was  not  the 
owner  of  the  said  shares,  as  alleged. 
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Fourthly,  to  the  same  count,  that  the  said  shares,  at 
the  said  time  when  &c.,  were  forfeited. 

Fifthly,  to  the  whole  declaration,  not  guilty^ 

Sixthly,  to  the  first  count,  that  the  plaintiff  was  not 
then  holder  or  proprietor  of  the  said  shares  therein 
mentioned,  or  any  of  them,  as  alleged. 

The  plaintiff  took  issue  on  the  first  and  second  pleas, 
and  joined  issue  upon  the  third,  fourth,  fifth,  and  last  pleas. 

The  cause  was  tried  at  the  London  Sittings  after 
Hilary  Term,  1855,  before  Jervis,  C.  J.,  when  a  verdict 
was  found  for  the  plaintiff  for  3000/.,  subject  to  the 
opinion  of  the  court  upon  the  following  case, — of  which 
the  pleadings,  the  act  of  parliament,  and  the  company's 
charter  were  to  form  a  part : — 

At  the  times  of  the  passing  of  the  act  and  the  granting 
of  the  charter,  and  for  several  years  afterwards,  the 
plaintiff  carried  on  business  in  partnership  with  certain 
other  persons^  under  the  firm  of  Cockerell,  Larpent,  &  Co., 
at  offices  Na  8,  Austin  Friars^  in  the  city  of  London ; 
and  the  plaintiff  was  the  owner  of  200  shares  of  the 
capital  stock  of  the  company. 

Before  the  month  of  November,  1847^  calls  to  the 
amount  of  25L  had  been  paid  on  each  of  those  shares. 
On  the  4th  of  November,  1847,  the  7th  of  June,  1849, 
and  the  15th  of  August,  1850,  calls  of  1/.  on  each  share 
of  the  stock  of  the  company  were  duly  made  by  the 
directors,  and  previous  notice  of  the  times  and  places  of 
payment  was  duly  given  by  advertisement,  as  directed 
by  the  act  These  calls  were  payable  on  the  15th  of 
January,  1848,  the  18th  of  July,  1849,  and  the  25th  of 
September,  1850,  respectively.  They  have  not  been 
paid.     The  shares  were  lOOiL  shares. 

The  plaintiff  proved  that  he  did  not  know  of  the 
making  of  these  calls,  or  any  of  them,  except  as  in  this 
case  appears. 
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At  the  annual  general  meeting  of  the  proprietors  of        jg^g 
the  company,  held,  pursuant  to  their  act,  on  the  Slst  of    cockerell 
March,  185 1 ,  the  plain tiflF's  shares  were  declared  forfeited,  «'• 

•  HE 

and  the  following  declaration  was  made,  and  entered  in  Van  Diemen*s 
the  books  of  the  company  : — 

'^  The  chairman  then  informed  the  meeting  that  the  Shares  for. 
directors  had  felt  it  their  duty  to  propose  for  forfeiture  ^*  V    . 

•^         *      '  .      Declaration  of 

certain  shares,  on  which  more  than  one  call  was  in  forfeiture, 
arrear,  to  the  number  of  551,  the  particulars  of  which 
were  read  by  the  secretary,  as  follows : — [Here,  among 
others,  followed  the  number  of  the  plaintiff's  shares] 
200  shares  late  the  property  of  John  Cockerell,  of  8, 
Austin  Friars,  in  the  city  of  London. 

(signed)     "  J.  Cattley,  Chairman." 

In  April,  1851,  a  call  was  in  like  manner  made  of  lOs, 
on  each  share  of  the  company ;  but  no  call  was  made  on 
the  plaintiff  or  upon  any  shares  as  being  his  property, — 
the  directors  and  the  company  regarding  his  shares  as 
forfeited. 

At  the  annual  general  meeting  of  the  proprietors,  held  Confirmation 
on  the  12th  of  March,  1852,  the  foregoing  declaration  at 
the  meeting  of  the  31st  of  March,  1851,  was  confirmed. 

The  firm  of  which  the  plaintiff  was  a  member  stopped  stoppage  of 
payment  in  September,  1847.  Its  affairs  were  liquidated  j^L^^  ^  Co, 
under  an  arrangement  with  their  creditors  under  in- 
spectors, of  whom  Mr.  Horsley  Palmer  was  one :  and, 
after  that  month,  the  firm  did  nothing  more  than  conduct 
to  a  conclusion  the  liquidation  of  their  affairs  for  the 
benefit  of  their  creditors.  The  firm  was  dissolved  in 
March,  1848.  In  winding  up  the  affairs  under  the 
inspectors,  Mr.  Noble,  one  of  the  firm,  was  the  most 
active;  attending  at  the  premises  in  Austin  Friars 
almost  every  day.  Mr.  Noble  had  no  authority  to  act  for 
the  plaintiff  as  to  his  private  affairs.  The  premises  in 
Austin  Friars  were  not  closed  until  two  or  three  years 
after  the  stoppage. 
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1866.  A  Mr.  James  fxlward  Coleman  acted  as  accountant 

CocKEa£LL    '^^  '^^  inspectors  in  regard  to  the  affairs  of  the  firm :  but 

J^»  he  did  not  act,  and  had  no  authority  to  act,  touching  the 

VANDfKMKN*8  pHvatc  affairs  of  any  of  the  members  of  the  firm :  and 

^^'^  ^'     he  never  had  any  communication  with  the  plaintiff,  and 

never  saw  him  touching  the  private  affairs  of  the  plaintiff. 

A  Mr.  John  H.  Palmer,  a  merchant  in  London,  acted 

as  the  firiend  of  the  plaintiff,  and  by  his  directions,  in 

paying  the  trust  dividends  to  his  private  creditors,  under 

a  deed  of  arrangement  hereinafier  mentionecly  and  acted 

for  him  in  nothing  else. 

No  business  connected  with  the  private  affairs  of  the 
plaintiff  was  transacted  after  the  said  stoppage  at  the 
premises  in  Austin  Friars.  Letters  addressed  to  him 
there,  came  there  after  he  left  England.  The  plaintiff 
left  England  in  May,  1849,  and  went  to  reside  on  the 
continent,  where  he  has  ever  since  resided. 

The  plaintiff  never  slept  at  Austin  Friars,  or  used  the 
premises  there  otherwise  than  for  business. 

At  the  time  of  the  stoppage  of  payment  of  the  firm, 
the  plaintiff  occupied  a  house  in  Hyde  Park  Gardens, 
London,  and  another  at  Burton  Hill,  Wiltshire.  He 
then  gave  up  those  houses,  and  afterwards  became  an 
inmate  with  his  sister  at  Longton,  Essex.  He  next 
went  abroad,  the  premises  in  Austin  Friars  then  being, 
and  afterwards  continuing  to  be,  occupied  as  herein 
mentioned. 

His  shares  were  principally  transferred  to  him.  There 
were  twelve  deeds  of  transfer,  executed  to  and  by  him, 
in  all  of  which  he  was  described  as  of  Austin  Friars; 
and  in  the  certificates  of  the  same  shares  he  was  de- 
scribed as  of  Austin  Friars.  He  was  a  director  of  the 
company  fix)m  1839,  and  attended  several  meetings. 
He  was  elected  as  of  8,  Austin  Friars.  The  plaintiff 
proved  that  notices  and  communications  of  every  kind 
relating  to  the  Van  Diemen  s  Land  Company  were  sent 
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to  his  address  there,  and  that  he  never  gave  any  direc-       1856. 
tions  that  they  should  be  sent  in  any  other  way.  Cockerbi  l 

Before  leaving  England,  viz.  on  the  24th  of  November,  *• 

1848,  the  plaintiff  made  an  arrangement  with  his  private  VanDibmrn's 
creditors,  by  a  deed,  which  was  to  be  taken  as  part  of 
the  case,  and  in  which  also  he  was  described  as  of  Austin 
Friars. 

A  board,  with  an  inscription  of  which  the  following  is 
a  copy,  was  affixed  at  the  offices  Na  8,  Austin  Friars, 
some  time  before  May,  1852;  but  the  precise  time  of  its 
being  affixed  did  not  appear, — 

**  Letters  and  communications  for  Cockerell,  Larpent,  Notice  board. 
&  Co.,  to  be  left  at  the  office  of  Mr.  J.  £.  Coleman, 
36,  Coleman  Street'' 

The  plaintiff  proved  that  the  above  board  was  put  up 
without  his  knowledge  or  direct  authority,  otherwise  than 
is  to  be  inferred  from  the  circumstances ;  nor  did  he  know 
of  the  same  until  after  the  commencement  of  this  action. 

Before  the  plaintiff  left  England,  it  was  the  duty  of 
the  clerk  at  Austin  Friars  to  forward  all  letters  addressed 
to  the  plaintiff  which  came  to  Austin  Friars,  to  the 
private  residence  of  the  plaintiff,  in  Hyde  Park  Gardens, 
or  the  country. 

After  the  plaintiff  left  England,  Mr.  Coleman  gave 
directions  that  letters  and  communications  for  either  of 
the  partners  should  be  forwarded  to  Mr.  Noble,  who 
had  an  office  in  the  city;  and  Mr.  Noble  gave  directions 
that  all  letters  or  communications  for  the  plaintiff  should 
be  forwarded  to  the  plaintiff's  brother,  Mr.  S.  P.  Cockerell. 
Mr.  Noble  had  no  authority  to  act  ^or  the  plaintiff 
touching  his  private  affairs. 

On  the  15tb  of  May,  1852,  a  clerk  of  the  defendants' 
attorneys,  on  behalf  of  the  defendants,  went  with  the 
notice  hereinafter  mentioned  to  Na  8,  Austin  Friars, 
whereat  the  said  business  of  the  firm  of  Cockerell,  Lar- 
pent, &  Co.  had  formerly  been  carried  on ;  and,  finding 
the  office  shut  up,  and  after  seeing  the  said  board,  be 
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1866.       left  with  Mr.  Coleman^  at  his  oflSce  in  Coleman  Street, 
CocKKREix    ^"  ^^^  ^^"^®  ^^J'  *  letter  from  the  defendants'  attorneys, 
«'•  of  which  the  following  is  a  copy : — 

VanDikmkn'8  "  19,  Coleman  Street,  I5th  of  May,  1852. 

"Dear  Sir, — As  we  understand  that  the  affairs  of 
Messrs.  Cockerell,  Larpent,  &  Co.  are  in  your  hands, 
may  we  request  that  you  will  procure  the  acceptance  of 
service  of  the  accompanying  notice  on  behalf  of  Mr. 
John  Cockerell.  We  inclose  the  notice  in  duplicate, 
and  will  thank  you  to  get  the  receipt  on  one  copy 
signed  by  the  party  accepting  the  service. 

«  BischoflF  &  Cox." 

«  J.  E.  Coleman,  Esq.,  36,  Coleman  Street." 

In  the  letter  was  the  following  notice,  in  duplicate, 
signed  by  Mr.  Cattley,  the  clerk  of  the  defendants : — 

"  John  Cockerell,  Esq. 
Notice  of  "  Sir, — By  order  of  the  court  of  directors  of  the  Van 

Diemen's  Land  Company,  I  hereby  give  you  notice, 
that,  at  a  general  court  of  proprietors  of  the  said  com- 
pany, held  on  the  31st  of  March,  1851,  it  was,  amongst 
other  things,  resolved,  that,  in  consequence  of  your 
having  neglected  to  pay  the  calls  on  the  shares  standing 
in  your  name,  for  the  space  of  three  calendar  months 
next  after  the  time  appointed  for  payment  thereof,  the 
same  shares,  and  all  franchises  and  interest  therein,  and 
all  the  proBts  and  advantages  thereof,  and  all  moneys 
theretofore  advanced  on  account  thereof,  should  be  abso- 
lutely forfeited  to  or  for  the  use  and  benefit  of  the  said 
company;  and  the  same  were  thereby  declared  to  be 
forfeited  accordingly,  and  you  were  thereby  declared 
disfranchised  and  removed  from  the  said  company.  But 
no  advantage  will  be  taken  of  such  forfeiture  until  after 
the  expiration  of  thirty  days  from  the  date  of  this  notice. 
Dated,  this  15th  day  of  May,  1852. 

**  H.  Cattley,  clerk  to  the  said  company." 

No  answer  was  sent  to  this  letter;  and  the  above 
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notice  never  came  to  the  bands  or  knowledge  of  the        1856. 
plaintiff;   and  it  was  to  be   taken  that  the   same   was     cockkbkil 
lost,  without  prejudice  to  any  question  of  service   of  »• 

notice.     Notice  to  produce  it  was  duly  given.  VanDiemen*s 

Mr.  Coleman,  who  was  examined  as  a  witness  on 
behalf  of  the  defendants,  said  that,  to  the  best  of  his 
recollection,  he  forwarded  the  notice  to  Mr.  Noble. 
Mr.  Noble  stated  that  he  had  no  recollection  of  having 
received  or  seen  any  letter  sent  by  Mr.  Coleman  to  or 
for  the  plaintiff  in  1852,  and  that  he  never  saw  a 
document  like  the  above  notice,— a  copy  of  which  was 
shcfwn  to  him  on  his  examination  by  the  defendants* 
counsel. 

On  the  20th  of  May,  1852,  at  a  court  of  directors  of 
the  company,  the  following  took  place,  and  was  duly 
entered  in  the  books  of  the  company : — 

The  chairman  informed  the  court  that  the  secretary 
had  attended  at  the  office  of  the  company's  solicitors  on 
Thursday,  the  13th  instant,  and  had  there  signed  certain 
notices  drawn  up  agreeably  with  the  requirements  of 
the  act  of  parliament,  addressed  to  those  persons  whose 
shares  had  been  forfeited  (amongst  others),  as  follows, — 
**  Shares  forfeited  at  the  general  meeting  of  proprie- 
tors on  the  3l8t  of  March,  1851, — John  Cockerell, 
200  shares."  And  the  chairman  further  informed  the 
court,  that,  after  the  expiration  of  thirty  days  from  the 
delivery  of  the  said  notices,  the  shares  would  become 
finally  and  completely  forfeited,  unless  payment  of  the 
overdue  calls  was  made  in  the  mean  time. 

Save  as  in  this  case  appears,  no  notice  of  the  forfeiture 
of  the  said  shares  of  the  plaintiff  was  ever  given ;  nor 
did  the  plaintiff,  or  any  person  authorised  to  act  for  him, 
know  of  the  above  resolutions  until  after  this  action  was 
brought;  nor  did  the  plaintiff  or  any  person  authorised 
to  act  for  him,  know  of  the  alleged  forfeiture  until  the 
end  of  the  month  of  December,  1852,  when  Mr.  Palmer 
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1856.        was  Terballj   infonned   thereof,   and    thereupon   com- 
CocKKmEuT   niunicated  with  the  plaintiff. 

^••^  On  the  llth  of  January,  1853,  the  plaintiff  caused  to 

YamDiuicn*^  be  tendered  to  the  defendants  a  sufficient  sum  to  cover 
the  amount  of  the  calls  on  the  200  shares,  with  interest 
THBMltr  oT  lU  thereon  firom  the  time  thej  were  {)ayable,  and  stated  he 
m4  uimwt.  ^^  ^  (<>  enable  him  to  sell  the  shares.  The  defendants 
refused  to  receire  the  same,  on  the  ground  that  they 
considered  the  shares  had  been  legally  forfeited,  and  that 
thej  coold  not  in  any  manner  recognise  the  plaintifi^s 
right  to  such  shares. 
K^idrM^MH^  I^  ^"^^  proved  by  Mr.  Whettenhall,  a  share-broker 
Yftlut  Mf  lU  called  by  the  plaintiff,  that  the  market-price  of  the  shares 
on  the  day  of  the  tender  was  202.  a  share :  the  price 
between  that  time  and  the  time  of  trial  fluctuated  very 
much;  they  were  as  low  as  14]  (142.  IO5.)  and  as  high 
as  96t  lUt. :  that,  at  the  commencement  of  the  action 
they  were  14i>  and  at  the  time  of  the  trial  they  were 
13/.  On  the  4th  of  November,  1847,  the  shares  were 
not  quoted  in  the  market.  In  June,  1849,  after  the 
second  of  the  before-mentioned  calls,  they  were  worth 
SCU.  On  the  aist  of  March,  1851,  they  were  worth 
U  or  iOs.  On  the  12th  of  March,  1852,  and  in  May, 
1852,  the  shares  were  not  quoted  at  all.  The  price  of 
the  shares  did  not  rise  until  October,  1852;  up  to 
which  date,  it  is  a  fact  that  the  shares  were  worth  very 
little.  Until  the  following  December,  there  was  no 
quotation  lor  them:  they  then  rose  to  5/.  IO5.,  and  on 
the  22nd  of  IXH:^mber  to  402.  In  the  quotation  it  is 
assumed  that  all  calls  are  paid. 

The  amount  of  the  verdict  was  taken  by  direction  of 
the  Lord  Chief  Justice,  subject  to  the  opinion  of  the 
court  The  shares  were  treated  as  worth  192!.  a  share 
on  the  day  of  the  tender;  his  Lordship  suggesting 
(which  was  agreed  to)  that  IL  a  share  be  deducted,  to 
allow  for  a  depreciation  of  the  market  by  the  selling  of 
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200  shares  at  one  lime.     The  value  of  the  shares,  after        1856. 
allowing  for  the  calls  and  interest,  it  was  agreed  would     cockbrbll 
by  this  mode  amount  to  3000/.  »• 

The  court  was  to  be  at  liberty  to  draw  all  inferences  Van  Di£men*s 
that  a  jury  would  be  justified  in  doing,  and  to  have  all 
powers  of  a  judge  at  nisi  prius  as  to  amendment  and 
otherwise. 

The  first  question  for  the  opinion  of  the  court,  is.  Questions, 
whether  the  verdict  is  to  stand  for  the  plaintiff,  or 
to  be  entered  for  the  defendants  on  any  and  what 
issues.  If  it  is  to  stand  for  the  plaintiff, — secondly, 
upon  what  principle  is  the  amount  of  the  damages  to  be 
ascertained  ? 

If  the  court  should  be  of  opinion  in  the  affirmative  of 
the  first  question,  the  verdict  is  to  be  entered  for  the 
plaintiff,  according  to  the  principle  which  the  court  may 
direct, — the  amount  to  be  settled  by  the  court. 

If  the  court  should  be  of  opinion  in  the  negative  of 
the  first  question,  the  verdict  is  to  be  entered  for  the 
defendants  upon  such  issues  as  the  court  may  direct. 

Montague  Smith  (with  whom  was  Barstow),  for  the  As  to  the 
plaintiff,  (a)     The  first  question  which  is  presented  to  fe^^e.  ^' 

(a)  The  points  marked  for  taken  advantage  of  such  forfeU 

argument  on  the  part  of   the  ture,  to  the  plaintlfTs  damage, 

plaintiff*,  were, —  "  And,  as  to  the  damages, — 

**  That,  assuming  a  forfeiture  th^t,  after  the  tender,  the  plain- 

of  the  shares  had  been  incurred  tiff  was  entitled,  as  between  him 

bj  non-payment  of  the  calls  in  and  the  company,  to  all  the 

question,  there  had  never  been  rights  of  owner  of  the  shares ; 

the  thirty  days*  notice  required  that  the  case  shewed  that  he 

by  the  1 4th  section  of  the  com-  might  at  the  time  of  the  tender 

pany's  act,  6  Geo.  4,  c.  xxicix,  have  sold  the  shares  at  20/.  per 

to  entitle  them  to  take  advan-  share ;  that,  as  against  the  de- 

tage  of  such  forfeiture;    and  fendonts,  he  was  entitled  to  take 

that  the  facts  disclosed  by  the  their  value  at  not  less  than  that 

special  case  shewed,  that,  with-  sum  ;  and,  further,  that  he  was 

out  such  notice,  the  company  had  entitled  to  have  them  taken  at 
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1866.        the  court  upon  this  special  case,  turns  upon  the  con- 
CocKfcBELL    struction  of  two  or  three  sections  of  the  company's  act 
^'  of  incorporation^   6  G.  4,  c.  xxzix.      The    1st  section 

AN  DiEMBN'8  makes  them  a  body  corporate  under  the  name  of  "  The 
Van  Diemen*s  Land  Company."  The  5th  section 
enacts  that  the  shares  in  the  capital  stock  of  the  com- 
pany,  and  in  the  profits  and  advantages  thereof,  shall 
be  personal  estate,  and  transmissible  accordingly.  The 
9th  section  provides  a  form  of  transfer,  and  the  10th 
enacts  that  no  share  shall  be  sold  or  transferred  after  a 
call  made  and  due,  until  the  money  is  paid.  The  13th 
section  impowers  the  directors  to  make  calls  not  ex- 
ceeding in  the  whole  100/.  on  each  share,  so  that  no 
one  call  exceed  lOL  per  share,  or  be  made  but  at  the 
distance  of  three  months  from  the  preceding  call ;  '*  and 
the  said  several  sums  of  money  so  called  for  shall  be 
paid  at  such  time  and  place  as  shall  be  appointed  by 
the  directors  of  the  said  company,  of  which  time  and 
place  twenty  days*  previous  notice  at  least  shall  be 
given  in  the  London  Gazette,  and  in  two  or  more  of  the 
daily  London  newspapers,  as  the  said  directors  shall 
direct:"  and  the  14th,  which  is  the  material  section, 
enacts,  ^'that,  if  any  subscriber,  or  any  proprietor  or 
proprietors  of  an}'  share  or  shares  in  the  capital  stock  of 
the  said  company,  his,  her,  or  their  executors,  adminis- 
trators, successors,  or  assigns,  shall  neglect  or  refuse  to 
pay  his,  her,  or  their  part  or  portion  of  the  money  to 
be  called  for  by  the  directors  as  aforesaid,  during  the 
space  of  three  calendar  months  next  after  the  time 
appointed  for  payment  thereof^  together  with  lawful 
interest  from  the  appointed  time  of  payment,  then  and 
in  every  such  case  such  person  or  persons  so  neglecting 

the  highest  sum  to  which  they  action  was  not  the  proper  time 

roM  before  the  commencement  at  which  the  calculation  should 

of  the  action,  and  that  the  time  be  made.** 
of  the  commencement  of  the 


TRINITY    TERM,    19    VICTORIA. 


471 


or  refusing,  shall  absoluiefy  forfeit  all  his,  her,  or  their        1866. 

share  or  shares  in  the  capital  stock  of  the  said  company,    Cockkrell 

and  all  profits  and  advantages  thereof,  and  all  money         .p^^ 

theretofore  advanced  by  him,  her,  or  them  on  account  VanDuejjen's 

•^  .  Land  Co. 

thereof,  to  and  for  the  use  and  benefit  of  the  said  com- 
pany ;  and  all  shares  which  shall  or  may  be  so  forfeited 
shall  or  may  at  any  time  or  times  thereafter  be  sold  at 
a  public  sale,  for  the  most  money  that  can  be  gotten 
for  the  same,  and  the  produce  thereof  shall  go  to  and 
make  part  of  the  capital  of  the  said  company;  but  no 
advantage  shall  be  taken  of  such  forfeiture  of  any  share 
or  shares,  until  after  thirty  days'  notice  shall  have  been 
given  by  the  directors  of  the  said  company,  under  the 
hand  of  the  clerk  of  the  said  company,  to  the  owner  or 
owners  thereof,  by  notice  in  writing  left  at  his,  heVf  or 
their  usual  or  last  place  of  abode,  nor  unless  the  same 
shall  be  dcclarad  to  be  forfeited  at  some  general  or 
special  general  meeting  of  the  said  proprietors  which 
shall  be  held  not  earlier  than  three  calendar  months 
next  after  the  said  forfeiture  shall  happen ;  and  that 
every  such  forfeiture  so  to  be  declared,  shall  be  an 
absolute  indemnification  and  discharge  to  and  for  the 
proprietor  and  proprietors,  or  his,  her,  or  their  execu- 
tors, administrators,  successors,  and  assigns,  so  forfeiting, 
against  all  actions,  suits,  and  prosecutions,  for  any  breach 
of  contract  or  other  agreement  between  such  proprie- 
tor or  proprietors,  his,  her,  or  their  executors,  admi- 
nistrators, successors,  and  assigns,  and  the  said  company, 
with  regard  to  the  future  carrying  on  and  managing  of 
the  said  company.'^  Taking  the  whole  of  the  clause 
together^  it  is  plain  that  the  legislature  did  not  mean 
that  the  shares  should  be  absolutely  forfeited  at  the  end 
of  the  three  months,  but  only  that  they  should  heforfeit* 
abky  that  is,  that  the  company  should  have  a  right  to 
declare  them  forfeited,  the  proper  notice  having  been 
given.     And  there  is  good  reason  why  this  should  be 

2  I  2 
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1856.       8o;  for,  there  is  no  provision  in  the  act  for  notice  to  be 
CocKERELL    8^^^**  ^^  incUvidual  shareholders.     This  construction  is 
»•  fortified  by  the  words  giving  the  power  of  sale  "  at  any 

Van  Diemcn*8  time  or  times  thereafter,** — that  is,  after  the  thirty  days, 
AND  o.  j.^^^  j^  would  manifestly  be  idle  to  give  the  notice,  if  the 
shares  could  be  sold  before  its  expiration.  That  this 
was  the  construction  put  upon  the  act  by  the  company 
themselves,  is  clear  from  the  entry  made  in  the  com- 
pany's book  on  the  20th  of  May,  1852,  as  set  out  in  the 
special  case.  [Jervis,  C.  J.  If  the  act  of  parliament 
means  that  the  shares  are  forfeited,  with  a  power  to 
redeem  the  forfeiture  within  thirty  days,  you  have, 
subject  to  the  question  as  to  the  notice,  complied  wiih 
it,  because  you  tendered  the  amount  due  for  calls 
within  thirty  days  after  the  forfeiture  first  came  to  your 
knowledge.]  Either  construction  will  answer  the  plain- 
tiff's purpose.  If  a  condition  precedent,  the  notice 
must  be  given  before  a  forfeiture  is  incurred :  if  a  con- 
As  to  notice,  dition  subsequent,  it  has  been  performed.  The  next 
question  is,  whether  in  point  of  fact  a  notice  was  given. 
The  facts  found  in  the  special  case  clearly  shew  that  no 
notice  was  served  at  all.  The  act  requires  that  the  notice 
shall  be  served  at  **  the  usual  or  last  place  of  abode  "  of 
the  shareholder.  Assuming,  for  argument  sake,  that 
Na  8,  Austin  Friars,  was  the  plaintiff's  usual  or  last 
place  of  abode,  what  occurred  here  was  giving  an  entirely 
different  direction  to  the  notice.  It  appears  that  Cocke- 
rell,  Larpent,  &  Co.  carried  on  their  business  at  Na  8, 
Austin  Friars.  Mr.  Cockerell  had  two  private  resi- 
dences,— one,  in  Hyde  Park  Gardens, — the  other,  in 
Wiltshire.  The  firm  stopped  payment  in  September, 
1847;  and  in  March,  1848,  the  partnership  was  dis- 
solved ;  though  the  office  in  Austin  Friars  was  not  closed 
for  two  or  three  years  after.  Upon  the  stoppage  of  the 
firm,  the  plaintiff  gave  up  his  two  residences,  and  for 
some  time  became  an  inmate  with  his  sister  at  Loughton, 


TRINITY    TBRM,    19   VICTORIA. 


473 


in  Essex ;  and  in  May,  1849,  he  went  to  reside  on  the        1856. 
continent     Some  time  before  May,  1852,  a  board  with     cockkrbll 
the  following  inscription, — **  Letters  and  communications         r^* 
for  Cockerel!,  Larpent,  &  Co.,  to  be  left  at  the  office  of  Van  Dikmbn's 
Mr.  J.  E.  Coleman,  36,  Coleman  Street,  —was  affixed 
at  the  offices  in  Austin  Friars ;  but  of  this  the  plaintiff 
bad  no  knowledge.     The  case   finds,  that,  before  the 
plaintiff  left  England,  it  was  the  duty  of  the  clerk  at 
No.  8,  Austin  Friars,  to  forward  all  letters  addressed  to 
the  plaintiff,  which  came  there,  to  the  plaintiff's  private 
residence   in  Hyde  Park  Gardens,   or  Wiltshire;   and 
that,  after  he  left  England,  Mr.  Coleman  gave  directions 
that  letters  and  communications ybr  either  of  the  partners 
should  be  forwarded  to  Mr.  Noble   (who  had  been  a 
member  of  the  firm);   and  Mr.  Noble  gave  directions 
that  all  letters  or  communications y^r  ^A^/^/atn/i^  should 
be  forwarded  to  his  brother,  Mr.  S.  P.  Cockerell :   but 
Mr.  Noble  had  no  authority  to  act  for  the  plaintiffs  touch- 
ing  his  private  affairs,     \Jervisy  C.  J.     It  is  plain  that 
the  notice  was  not  left  at  the  plaintiff's  ''last  place  of 
abode."     The  notice  was  in  fact  served  upon  Coleman. 
Had  he  authority  to  receive  it  for  the  plaintiff?]     The 
case  expressly  negatives  that  either  Coleman  or  Noble 
had  any  authority  to  act  for  the  plaintiff  in  relation  to 
his  private  affairs.     He  had  no  implied  authority  to  put 
up  the  board,  for  all  implied  authority  would  necessarily 
terminate  on  the  dissolution  of  the  partnership.     No.  8, 
Austin  Friars,  was  not  the  plaintiff *s  place  of  abode; 
there  was  no  authority,  express  or  implied,  in  Coleman 
or  in  Noble,  to  receive  notices  for  him  or  to  act  in  any 
way  touching  his  private  affairs ;    and  the  board  was 
affixed  there  without  his  authority  and  without  his  know- 
ledge.    Under  these  circumstances,  he  clearly  had  no 
notice  of  the  calls.     If,  when  the  notice  was  served  on 
Coleman,  he  had  been  told  it  was  served  on  him  as 
agent  for  the  plaintiff,  he  might  have  declined  to  take 
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1856.        ^U  or  it  might  have  been  preserved  with  more  care.     In 

CocKERELL    '^^^  Coleman  is  treated  as  the  agent  of  the  defendants, 

V*  to  procure  the  acceptance  by  some  one  having  authority 

VanDiembn's  of  the  service  on  behalf  of  the  plaintiff. 
Land  Co. 

Huffh  Hill  (with  whom  was  Unthanh),  contrll.  (a)  In 
considering  this  case,  it  will  be  important  to  bear  in 
mind,  that,  in  the  deed  by  which  the  shares  in  question 
were  transferred  to  him,  in  the  resolution  appointing 
him  a  director  of  the  company,  and  in  every  document 
signed  by  him  in  relation  to  the  affairs  of  the  company, 
the  plaintiff  was  always  described  as  of  *^  Austin  Friars  ;** 
that,  by  his  own  direction,  all  communications  from  the 
company  were  addressed  to  him  there ;  and  that,  in  the 
deed  of  the  24th  of  November,  1848,  mentioned  in  the 
case,  and  in  which  certain  of  these  shares  are  dealt  with, 
he  is  also  described  as  of  that  place.     It  appears,  that. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants,  were  as  follows, — 

''That  by  the  company's  act, 
6  6.  4,  c.  xxziJE,  8.  14,  the 
plaintiff's  shares  were  absolutely 
forfeited,  on  non-payment  of  the 
calls  for  three  calendar  months. 

*'  That  the  plaintiff,  who  had 
so  forfeited  his  shares,  could 
not  by  his  own  act,  as,  by  ten- 
dering the  amount  of  calls, 
without  the  assent  of  the  com- 
pany, purge  the  forfeiture. 

''That,  until  the  company 
waived  the  forfeiture,  the  plain- 
tiff had  no  right  to  sue  the 
company,  on  the'  footing  of  his 
being  entitled  to  the  shares. 

"  That,  as  the  plaintiff  had 
forfeited  his  shares,  and  the 
company  had  not  agreed  to 
waive  the  forfeiture,  the  com- 


pany and  its  officers  had  the  right 
to  refuse  to  receive  from  the 
plaintiff  the  calls,  and  had  a 
right  to  remove  his  name  from 
the  register-book. 

"  That  the  notice  in  writing 
mentioned  in  the  case  was 
unnecessary;  but  was,  if  ne- 
cessary, under  the  circumstan* 
ces,  sufficient,  and  sufficiently 
served. 

"  And  that,  if,  by  tendering 
the  calls,  and  without  the  com- 
pany's consent,  the  plaintiff 
could  purge  the  forfeiture,  then 
the  shares  still  belong  to  the 
plaintiff,  and  he  is  not  entitled 
to  recover  their  full  ralue, — a 
recovery  in  the  present  action 
for  breach  of  duty  not  having 
the  effect  of  changing  the  pro? 
perty  in  the  shares." 
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from  the  jear  1847  down  to  the  montli  of  Deoeinber»        1856. 

1852,  the  shares  were  of  a  mere  nominal  Tulue, — at  the  "cockemli. 
most  from  20s.  to  SOi.  per  share,  with  a  call  of  2L  paid.  * 

In  November,  1847,  (^ockerell,  Larpent,  &  Co.  stopped  YanDiemkn's 
payment     In  May,  1849,  Mr.  Cockerell  goes  abroad, 
and  nothing  more  is  heard  of  him   until  the  llth  of 
January,  1853,  when  the  tender  mentioned  in  the  case 
was  made.     In  the  interim  various  calls  had  been  made, 
viz.  a  call  of  IL  per  share  on  the  7th  of  June,  1849} 
another  of  IL  per  share  on  the  15th  of  August,  1850, 
and  another  of  lOf.  per  share  in  April,  1851.     At  a 
general  meeting  on  the  31st  of  March,  1851,  the  plain- 
tiff's shares  were  declared  forfeited;  and  on  the  15th  of 
May,.  1852,  the  notice  of  that  forfeiture  was  served  in 
the  manner  stated  in  the  case.    There  are  cases  in  equity 
which  shew,  that,  after  slumbering  on  his  rights,  a  share- 
holder whose  shares  have  been  forfeited  in  his  absence 
will  not  be  allowed  to  come  in  and  claim  a  share  in 
profits  when  the  concern  becomes  prosperous.    Prender- 
past  V.  TurtoHy  1  Younge,  C.  C  98,  is  very  much  in 
point     In  February,  1825,   a  joint-stock  company  was 
established  for  the  purpose  of  working  a  mine,  the  capi- 
tal of  which  was  to  consist  of  200  shares  of  50/.  each. 
The  directors  had  |>ower  to  exact  the  full  payment  of 
50 L  on  each  share,  but,  if  further  aid  were  required, 
then  they  were  to  call  a  nieeting  of  proprietors,  and 
submit  to  their  decision  the  propriety  of  increasing  the 
number  of  shares,  or  of  taking  such  other  steps  cu  might 
ap/>ear  adoisahle.    The  plaintiffs,  who  were  shareholders, 
paid  the  full  amount  of  their  calls;    but,  in  October, 
1826,  were  informed  by  the  secretary  of  the  company 
that  he  had  some  time  since  mentioned  to  a  person  who 
was  the  plaintiffs*  Hgent  for  payment  of  their  calls,  that, 
in  the  previous  July,  the  directors  had  resolved  to  increase 
the  amount  of  calls  on  each  share.    To  this  the  plaintiffs 
objected,  and  they  refused  to  pay  the  additional  calls. 


Land  Co. 


476  IN    TUB   COMMON    PLEA9, 

1856.       Ad  altercation  by  letter  ensued  till  about  August,  1828, 
CocKRRKLL     ^^^^  ^^^  plaintiffs,  as  they  alleged,  left  the  country.    In 
«'•  July,  1828,  their  shares  were  declared  forfeited.     The 

VanDxbmbn*8  other  shareholders  then  continued  to  work  the  mine, 
but  the  concern  was  unsuccessful  till  the  year  1835, 
when  it  began  to  make  an  increasing  profit.  In  Novem- 
ber, 1837>  the  plaintiffs,  as  they  alleged  by  their  bill, 
returned  to  this  country.  In  September,  1838,  they  filed 
their  bill  to  be  let  into  the  receipt  of  the  profits  with 
the  other  shareholders.  It  did  not  appear  in  evidence 
whether  the  plaintiffs  were  absent  from  this  country,  or 
where  they  were,  between  August,  1828,  and  November, 
1837>  except  that  it  was  admitted  by  the  defendants 
that  in  1828  they  were  in  Jersey.  Many  acts  of  irre- 
gularity and  misconduct  in  the  management  of  the  con- 
cern during  the  interval  were  admitted  by  the  defendants, 
and,  amongst  others,  the  fact,  that,  during  a  great  por- 
tion of  that  period,  the  concern  was  managed  by  an 
insufficient  number  of  directors.  The  plaintiffs  had  no 
means,  under  the  deed  of  settlement,  of  dissolving  the 
society.  It  was  held  by  Vice-Chancellor  Knight  Bruce, 
that  the  plaintiffs,  not  having  sufficiently  accounted  for 
their  acts  and  conduct  during  the  interval  between 
August,  1828,  and  November,  1837,  must  be  considered 
as  having  acquiesced  in  the  conduct  of  the  directors 
and  other  shareholders  in  the  concern,  and  were  not 
entitled  to  the  relief  sought  by  their  bill.  And  this 
decision  was  affirmed,  on  appeal,  by  Lord  Lyndhnrst, 
C, — 13  Law  Journ.  Ch.  268, — who,  in  giving  judgment, 
said, — ^^  The  plaintiff,  who  had  remained  quiet  irom  the 
year  1828,  and  who  knew  that  additional  funds  were 
necessary  to  carry  on  the  works,  but  who  had  refused  to 
pay  the  additional  calls,  and  bad  made  no  offer  to  con- 
tribute in  any  way  towards  the  expenses  of  the  concern, 
or  take  any  steps  to  enforce  his  claim  during  the  period 
of  adversity,  finding  the  prospects  of  the  company  had 
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at  length  improved,  and  the  balance  had  turned  in  their        1856. 
favour,  claimed  his  share  in  the  profits,  offering  then  for    oocickrbll 
the  first  time  to  contribute  his  proportion  of  the  expenses.  ** 

On  the  company  refusing  to  comply  with  this  demand,  Van  OnuiBN^ft 
the  present  bill  was  filed ;  and  the  question  is,  whether,  ^^^ 
under  these  circumstances,  the  suit  can  be  entertained, — 
whether  a  court  of  equity  will  sanction  and  lend  its  aid 
to  such  a  course  of  proceeding.*^  **  The  question  is, 
whether,  in  a  precarious  business  of  thb  nature,  a  party 
lying  by,  and  lending  no  aid  to  the  concern  in  its  declin- 
ing state,  nor  taking  any  steps  to  enforce  his  asserted 
right,  can,  on  a  return  of  prosperity,  and  when  the  risk 
is  over,  be  allowed  to  come  forward  and  urge  a  claim  to 
share  in  the  profits  of  the  adventure.  The  reasonable 
inference,  and  indeed  the  only  inference  to  be  drawn, 
and  to  be  fairly  drawn,  from  the  evidence,  and  from  the 
conduct  of  the  plaintiff,  is,  that  he  would  never  have 
advanced  his  claim,  if  the  affairs  of  the  company  had 
continued  in  an  unfavourable  state.  This  court  can 
never  sanction  this  sort  of  conditional  acquiescence.  To 
allow  the  party  to  lie  by,  in  a  case  of  this  nature,  to 
watch  the  course  of  events, — to  urge  his  claim,  if  it 
should  be  to  his  advantage  to  do  so,  and  to  abandon  it 
on  a  continuance  of  misfortune  and  loss,  which,  as  a 
proprietor,  he  must  have  shared,  would  be  at  variance 
with  the  plainest  rules  of  justice."  [W7//ia/iw,  J.  The 
real  question  there  seems  to  have  been  whether  the  court 
would  relieve  the  plaintiffs  against  a  forfeiture.]  There 
was  no  clause  of  forfeiture.  It  was  treated  as  an  aban- 
donment. [Jervis,  C.  J.  The  question  of  forfeiture 
was  discussed.  The  plaintiffs  disputed  it,  but  seem 
ultimately  to  have  acquiesced  in  it.  Fresh  funds  were 
raised,  and  then  the  plaintiffs  prayed  the  aid  of  the  court 
of  Chancery.  Willes^  J.  In  that  case,  all  rested  in 
contract :  here,  the  question  turns  upon  the  construction 
of  the  statute]     It  is  clear  here,  as  there,  that  no  claim 
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« 

1856.        would  ever  have  been  made  if  the  shares  had  not  risen 

CocKKasLF.     ^°  value.     The  language  of  the  14th  section  of  the  act 

JT'  of  parliament,  6  G.  4.  c.  xxxix,  is  perfectly  plain  and 

Van  Diembn*8  unambiguous.     It  enacts,  '*  that,  if  any  subscriber,  or 
Land  Co.  .  •  /.  i  i  • 

any  propnetor  or  propnetors  of  any  share  or  shares  in 
the  capital  stock  of  the  said  company,  his,  her,  or  their 
executors,  administrators,  successors,  or  assigns,  shall 
neglect  or  refuse  to  pay  his,  her,  or  their  part  or  portion 
of  the  money  to  be  called  for  by  the  directors  as  afore- 
said, during  the  space  of  three  calendar  months  next 
after  the  time  appointed  for  payment  thereof,  together 
Mith  lawful  interest  from  the  time  appointed  for  payment, 
then  and  in  every  such  case  the  person  or  persons  so 
neglecting  or  refusing  shall  absolutely  forfeit  all  his,  her, 
or  their  share  or  shares  in  the  capital  stock  of  the  said 
company,  and  all  profits  and  advantages  thereof  and  all 
mon^y  theretofore  advanced  by  him,  her,  or  them  on  account 
thereof,  to  and  for  the  use  and  ben^  of  the  said  company.^ 
If  the  clause  had  stopped  there,  no  doubt  could  possibly 
have  arisen.  It  then  goes  on, — **  and  all  shares  which 
shall  or  may  be  forfeited  or  shall  or  may  at  any  time  or 
times  thereafter  be  sold  at  a  public  sale,  for  the  most 
money  that  can  be  gotten  for  the  same,  and  the  produce 
thereof  shall  go  to  and  make  part  of  the  capital  of  the 
said  company,*' — limiting  the  mode  in  which  the  com- 
pany are  to  deal  with  forfeited  shares.  Stopping  there 
again,  the  construction  would  be  free  from  difficult}'. 
Now  come  the  material  words  that  are  relied  on  by  the 
plaintiff  as  a  qualification  of  the  previous  part  of  the 
section : — **  But  no  advantage,** — meaning,  it  b  sub- 
mitted, ^'no  such  advantage,** — ^^  shall  be  taken  of  such 
forfeiture  of  any  share  or  shares  until  after  thirty  days' 
notice  shall  have  been  given  by  the  directors  of  the 
said  company,  under  the  hand  of  the  clerk  of  the  said 
company,  to  the  owucr  or  owners  thereof,  by  notice  in 
writing  left  at  his,  her,  or  their  usual  or  last  place  of 
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abode,  nor   unless   the  same  shall   be  declared  to  be        1866. 
forfeited  at  some  general  or  special  general  meeting  of    ^T" 
the  said  proprietors  which  shall  be  held  not  earlier  than  #• 

three  calendar  months  next  after  the  said  forfeiture  shall  Van  Oiimbm's 
happen ;  and  that  every  such  forfeiture  so  to  be  declared  ^^^^^ 
shall  be  an  absolute  indemnification  and  dischaige  to 
and  for  the  proprietor  and  proprietors,  and  hisi  her,  or 
their  executors,  administrators,  successors,  and  assigns, 
so  forfeiting,  against  all  actions,  suits,  and  prosecutions 
for  any  breach  of  contract  or  other  agreement  between 
such  proprietor  or  proprietors,  his,  her,  or  their  executors, 
administrators,  successors,  and  assigns,  and  the  said 
company,  with  regard  to  the  future  carrying  on  and 
managing  of  the  said  company.*'  [Cresswell  J.  Of  what 
is  the  party  to  have  notice  ?]  Not  of  the  defiiult ;  not 
of  the  forfeiture.  The  statute  makes  the  non-payment 
of  calls  the  act  of  forfeiture.  {JerviSf  C.  J.  The  act  of 
parliament  says  that  the  notice  is  to  be  given  to  the 
*^  owner  or  owners :"  but,  according  to  your  construction, 
it  would  be  "the  late  owner."]  The  word  "owner" 
there  is  mere  descriptio  personss.  Suppose  no  notice 
given.  Suppose,  as  occurred  in  this  very  case,  a  share- 
holder, after  default  made,  goes  abroad,  and  remains 
abroad  until  long  after  advantage  has  been  taken  of  the 
forfeiture  of  his  shares  by  declaration  of  forfeiture  in  the 
manner  prescribed  by  the  act,  and  then  returns  to  this 
country  in  aflSuent  circumstances, — could  the  company 
compel  him  to  pay  the  calls?  Would  it  not  be  an 
answer  for  the  party  to  say, —  "  My  shares  were  forfeited 
by  reason  of  the  non-payment  of  calls,  and  you,  the 
directors,  at  a  general  meeting  held  more  than  three 
months  after  such  non-payment,  took  advantage  thereof, 
and  declared  my  shares  forfeited.'*  The  true  construc- 
tion of  the  14th  section  is  this, — If  default  be  made  in 
payment  of  calls  at  the  appointed  time,  and  if  at  a 
general  meeting  held  not  earlier  than  three  months  next 
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1856.        ^'^^r  such  default  the  shares  are  declared  to  be  forfeited, 

~  the   forfeiture  is   complete;    but,   before   the  directors 

9.  can  take   advantage  of  such   forfeiture  by  sale  of  the 

The  ^^    . 

Van  Diem£n*s  shares  and  appropriation  of  the  proceeds  to  the  capital  of 

AND  Co.  ^{jg  company,  they  must  give  thirty  days'  notice.  The 
words  of  this  clause  differ  in  a  remarkable  manner 
from  the  corresponding  provision  in  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  16.  (a) 
[  PVUUamSf  J.  To  warrant  your  construction,  you  must 
make  out  that  the  forfeiture  is  complete,  not  only  without 
the  thirty  days'  notice,  but  without  a  declaration  of 
forfeiture.]  It  is  the  non-payment  of  calls  that  creates 
the  forfeiture,  according  to  the  plain  words  of  the  act : 
but,  in  order  to  enable  the  directors  to  sell  the  forfeited 
shares,  and  to  protect  the  owner, — the  former  owner, — 
there  must  be  a  declaration  of  forfeiture  by  a  general 
meeting.  This  construction  makes  the  whole  clause 
consistent.  If  the  legislature  had  intended  to  make  the 
giving  of  notice  a  condition  precedent,  nothing  could 
have  been  more  easy.  [Cresswell,  J.  When  shares  are 
*' forfeited  **  by  non-payment,  what  is  to  be  done  with 
them?]  They  may  be  sold.  [Cresstoell^J.  Immediately?] 
No :  the  forfeiture  must  first  be  declared  at  a  general 
meeting  to  be  held  in  the  manner  pointed  out  l^Cress- 
wellf  J.  And,  when  that  has  taken  place,  what  happens  ?] 
After  declaration,  and  before  sale,  the  company  must 
give  the  thirty  days'  notice.  [Cresswell,  J.  What 
becomes  of  the  shares  in  the  meantime  ?  or  supposing 
no  notice  is  given  ?]  They  are  forfeited ;  but  the  com- 
pany cannot  sell  them.  It  may  be  that  the  original 
owner  or  proprietor  may,  with  the  consent  of  a  general 
meeting,  be  restored  to  his  original  position.  [Cresswell, 
J.  If  the  shares  are  absolutely  forfeited,  what  power  is 
there  afterwards  to  let  the  party  in  ?]     There  certainly 

(o)  Sections  30 — 34. 
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is  none.     [Cresswell,  J.     If  the  clause  is  construed  as        1856. 
operating  an  inchoate  forfeiture  only  until  the  notice  is    cockebkll 
given,  the  whole  becomes  consistent.]  By  the  Companies  «»• 

Clauses  Consolidation  Act,  1845,  the  directors  are  to  VanDiembn's 
sell  only  to  the  extent  of  arrears  and  interest  (a);  and  ^^^  °' 
there  is  an  express  provision  for  letting  in  the  share- 
holder again  upon  making  good  his  default.  (&)  [Oe«f- 
wellf  J.  Is  it  not  taking  advantage  of  the  forfeiture,  to 
prevent  the  party  from  having  the  benefit  of  his  shares  ?] 
Not  under  this  act  of  parliament,  it  is  submitted.  In 
Giles  V.  Hutt,  3  Exch.  18,  5  Railw.  Cas.  505,  where  the 
directors,  having  power  at  their  election  to  declare  shares 
forfeited  or  to  sue  for  calls,  had  brought  an  action,  a 
subsequent  declaration  of  forfeiture  was  held  to  be 
altogether  unauthorised  and  inoperative.  If  Mr. 
Cockerell  had  been  sued  for  calls  upon  these  shares,  is 
it  not  clear  that  he  might  have  set  up  the  forfeiture 
as  an  answer  to  the  claim  ?  [Jervis,  C.  J.  Possibly  that 
may  be  so.  Suppose  you  hold  a  farm  under  me,  and 
give  me  notice  to  quit,  and  I  act  upon  it  ?  fVilHami,  J. 
Take  the  common  case  of  a  lease,  with  a  clause  of 
forfeiture  for  non-payment  of  rent  within  twenty-one 


(a)  **  The  companj  shall  not 
sell  or  transfer  more  of  the  shares 
of  any  such  defaulter  than  will 
be  sufficient,  as  nearly  as  can 
be  ascertained  at  the  time  of 
such  sale,  to  paj  the  arrears 
then  due  from  such  defaulter 
on  account  of  any  calls,  to- 
gether with  interest  and  the 
expenses  attending  such  sale 
and  declaration  of  forfeiture  ; 
and,  if  the  money  produced  by 
the  sale  of  any  forfeited  shares 
be  more  than  sufficient  to  pay 
all  arrears  of  calls  and  interest 
thereon  due  at  the  time  of  such 
tale,  and  the  expenses  attending 


the  declaration  of  forfeiture  and 
sale  thereof,  the  surplus  shall, 
on  demand,  be  paid  to  the  de- 
faulter.** 8.35. 

(b)  See  the  8  &  9  Vict.  c.  16, 
s.  36,  which  provides,  that,  "  if 
payment  of  such  arrears  of 
calls  and  interest  and  expenses 
be  made  before  any  share  so 
forfeited  and  vested  in  the 
company  shall  have  been  sold, 
fiuch  share  shall  revert  to  the 
party  to  whom  the  same  be- 
longed before  such  forfeiture, 
in  such  manner  as  if  such  calb 
had  been  duly  paid." 
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1856.       days  of  the  quarter-day,  and  the  landlord  gives  the  tenant 

CocKBRBLL    ^^^^  ^^®^  ^^  ^^^  ^^^  advantage  of  the  forfeiture,  and, 
^^  when  the  next  rent-day  comes,  brings  an  action  for  the 

Van  DisifKN*8  subsequent  quarter's  rent, — could  the  tenant  set  up  as  an 
^^^  ^'  answer  that  the  lease  was  forfeited  ?  Uhthank  referred  to 
Janes  v.  Carter,  15  M.  &  W.  725,  where  it  was  held  that 
the  service  by  a  lessor  upon  the  lessee  of  a  declaration 
in  ejectment  for  the  demised  premises,  for  a  forfeiture, 
operates  as  a  final  election  by  the  lessor  to  determine  the 
term ;  and.  he  cannot  afterwards  (although  there  has  not 
been  any  judgment  in  the  ejectment)  sue  for  rent  due, 
or  covenants  broken,  after  the  service  of  the  declaration.] 
The  same  point  was  decided  in  Doe  d.  Morecrafi  v. 
Meuxg  1  C.  &  P.  848.  The  case  put  by  Mr.  Justice 
Williams  would  be  more  like  this,  if,  instead  of  merely 
telling  the  tenant  that  advantage  would  be  taken  of  the 
forfeiture,  the  landlord  had  done  an  act,  viz.  served  the 
tenant  with  a  writ  of  ejectment  In  order  to  shew 
Mr.  Cockerell  completely  indemnified,  nothing  more 
than  the  forfeiture  and  the  declaration  thereof  need  be 
proved.  [Jervis,  C.  J.  Suppose  a  not  uncommon  case, — 
a  proviso  that  a  lease  shall  be  forfeited  for  non-payment 
of  rent,  or  non-repair,  but  that  such  forfeiture  shall  not 
be  taken  advantage  of  until  three  itoonths*  notice  has 
been  given.]  In  that  case,  there  would  be  no  de&ult 
until  a  fiulure  to  perform  the  covenant  within  the  time 
limited  by  the  notice.  [Jervis,  C.  J.  I  must  confess  I 
think  the  meaning  of  the  clause  clearly  is  this, — The 
shares  are  to  be  forfeited  for  non-payment  of  calls ;  but 
the  company  on  the  one  hand,  shall  not  derive  any 
advantage  from  the  forfeiture,  nor  shall  the  shareholder, 
on  the  other  hand,  be  in  any  respect  damnified  thereby, 
until  there  has  been  a  declaration  of  forfeiture  at  a 
general  meeting,  and  a  thirty  days*  notice.1 

As  to  the  ler.        The  next  question  is,  whether,  assuming  a  notice  to 
be  essential  to  operate  a  forfeiture,  a  notice  has  been 
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sufficiently  served.    And,  first,  as  to  the  place.    *^  Austin        1856. 
Friars"  is  the  only  address  of  Mr.  Cockerell  that  ever    cockbrell 
appears  with  reference  to  this  company.     He  so  de-  •• 

scribes  himself  in  a  deed  executed  by  him  so  late  as  VanDibmen*! 
the  24th  of  November,  1848,  which  was  long  after  the 
firm  of  Cockerell,  Larpent,  &  Co.  had  ceased  to  carry 
on  business  there.  [Cresswelly  J.  What  is  that  to  you? 
Jervisy  C.  J.  I  am  inclined  to  think  that  **  Austin 
Friars"  was  the  plaintiff's  "  last  place  of  abode,"  so  far 
as  regards  this  company.]  It  appears  that  Mr.  Coleman, 
the  accountant  employed  to  wind  up  the  concerns  of 
the  firm,  attended  at  that  place,  with  Mr.  Noble,  one  of 
the  members  of  the  late  firm,  until  some  uncertain  Ume, 
but  prior  to  the  date  and  delivery  of  the  notice;  and 
then  a  board  is  affixed,  the  premises  being  shut  up, 
directing  that  'betters  and  communications  for  Cockerell, 
Larpent,  &  Co.,"  are  to  be  left  at  Mr.  Coleman's.  Ac- 
cordingly the  notice  is  sent  to  Coleman.  To  whom  or 
where  else  could  it  be  sent  ?  [Jervis,  C.  J.  It  does  not 
appear  what  authority  Coleman  had  to  put  up  that 
board :  and,  further,  it  only  professes  to  deal  with  com- 
munications addressed  to  thejirm^  not  to  those  addressed 
to  individual  members  of  the  firm.]  If  Austin  Friars 
was  the  place  of  abode,  either  actual  or  constructive,  of 
Mr.  Cockerell,  and  he  absents  himself,  and  the  place  is 
shut  up,  and  such  a  direction  affixed  thereon,  surely  it 
is  not  too  much  to  say  that  he  impliedly  authorises  the 
person  who  has  the  winding  up  of  the  affairs  of  the  firm 
to  give  a  new  direction  to  communications  addressed 
to  him  there.  {Jervis^  C.  J.  The  case  states  that 
Coleman  had  no  authority  from  the  plaintiff  to  put  the 
board  up,  and  no  authority  to  deal  with  private  docu- 
ments of  the  plaintiff.]  He  had,  it  is  true,  no  express 
authority.  But  the  court  are  at  liberty  to  draw  infer- 
ences. [Jervis^  C.  J.  There  is  nothing  here  that  would 
warrant  a  jury  in  inferring  that  he  had  any  authority. 
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1856.         Cresswelt,  J.     The  letter  inclosing  the  notice  shews  that 

CocKEBELir  ^^®  parties    serving   the   notice   knew   very   well   that 

«•  Coleman  was  not  the  proper  person  to  acknowledge  the 

Van  Diemen'8  service.      That  is  the  only  inference  I  can  draw  from 

the  letter.] 

Jervis,  C.  J.  There  must  be  judgment  for  the 
plaintiff.  The  only  remaining  question  is,  as  to  how 
the  damages  are  to  be  computed. 

Huffh  Hill.  The  evidence  upon  the  subject  of  value 
IS  to  this  effect, — that  the  market-price  of  the  shares  on 
the  day  of  the  tender  was  20/. ;  that,  between  that  time 
and  the  day  of  the  trial,  it  fluctuated,  varying  from  13/. 
to  26L  lOs,;  and  that,  at  the  commencement  of  the 
action,  the  value  was  14/.  lOs.:  and  now  the  market- 
price  is  17/.  per  share. 

Montague  Smith.  The  verdict  was  taken  for  3000/., 
which  was  calculated  in  this  way, — The  shares  were 
worth  20/.  each  at  the  time  of  the  tender,  and  the  amount 
due  for  calls  and  interest  was  800/.  But  the  Lord 
Chief  Justice  suggested,  that,  if  so  many  as  two  hundred 
shares  were  thrown  upon  the  market 'at  once,  they  would 
probably  not  have  realized  20/. ;  and,  adopting  that 
suggestion,  it  was  agreed  that  the  value  should  be  taken 
at  i9L  The  case  of  Owen  v.  Routhy  ante.  Vol.  XIV, 
p.  327,  was  referred  to.  (a) 

Huffh  HilL     It  must  be  borne  in  mind  that  the  judg- 

(a)  In  that  case  it  was  held,  time  of  the  breach,   but  the 

that  the  true  measure  of  dam-  market-price  at  the  time  of  the 

ages  in  an  action  for  not  re-  trial.     See   Shaw  ▼.  Holland^ 

delivering  shares    lent  to  the  15  M.  &  W.  136;  Peterson  v. 

defendant  upon  a  contract  to  Ayre^  ant^  Vol.  XIII,  p.  353 ; 

return  them  on  a  given  daj,  is,  Fletcher  v.  Tayleur^  ant^,  Vol. 

not    the    market-price  at  the  XYII,  p.  21. 
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went  in  this  case  will  not  divest  the  shares  out  of  Mr.         1856. 
Cockerell.     That  must  be  provided  for  by  the  rule.  Cockbrell" 

V. 

Thb 
After  some  considerable  discussion,  it  was  ultimately  Van  Diemen'i 

arranged  that  the  price  of  the  shares  should  be  taken  at 

17/.  each;  and  the  following  rule  was  drawn  up: — 

'*  Judgment  for  the  plaintiff:  And  it  is  further 
ordered  (the  same  to  be  without  prejudice 
to  error  being  brought)  that  the  plaintiff's 
damages  be  entered  for  2600/. ;  the  plaintiff, 
by  his  counsel,  undertaking  to  execute  such 
conveyance  as  may  be  necessary  to  vest  the 
shares  in  any  party  to  be  named  by  the  de- 
fendants. 


Patience  Swinfen  v.  Frederick  Hay  Swinfem. 

^^  June  1 1. 

V^N  the  15th  of  March,  1856,  an  issue  directed  by  Tostutainan 
the  Master  of  the  Rolls,  by  an  order  dated  the  30th  of  Su^J^ieScI**' 
July,  1855,  made  in  a  suit  in  Chancery  of  Swinfen  v.  of  a  rule  of 

*'  ,     "^  court  requinng 

Swinferiy  to  try  the  validity  of  the  will  of  one  Samuel  the  party  to 
Swinfen,  deceased,  came  on  for  trial  before  Cresswell,  J.,  veyance,  it  is  * 
and  a  special  jury,  at  the  assizes  at  Stafford.     At  the  °®*  *?**"«** 

»  J     J'  merely  to  serve 

close  of  the  first  day  of  the  trial,  negotiations  for  an  bim  with  a  copy 
arrangement  took  place  between  the  leading  counsel  for  him  the  original 
the  respective  parties,  and  ultimately  the  following  terms  must  be  a^ ex- 
were  finally  agreed  upon  and  embodied  in  a  memoran-  p^w  demand 

•f      ^  »  upon  him  to 

do  the  act  which  the  rule  commands  him  to  do. 
This  court  may  issue  an  attachment  for  disobedience  of  a  rule  drawn  up  on  an  order 
of  nisi  pnus  made  at  the  trial  of  an  issue  directed  by  the  court  of  Chancery. 

The  court  will  not  inquire  into  the  authority  of  counsel  to  agree  to  a  compromise  of  a 
cause  at  nisi  prius. 

VOL.    XVIII. — C.    B.  2    K 
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1856.       duDii  which  was  signed  by  them  in  the  presence  of  the 
SwiNFEN      ^^^orneys  on  both  sides,  in  the  following  terms: — 

9.  •*  Terms  of  compromise.     Juror  to   be   withdrawn. 

SwiNFEN 

Estate  to  be  conveyed  by  plaintiff  at  law  to  defendant  in 
&e,  free  of  incumbrance,  if  any,  created  since  death 
of  Samuel  Swinfen;  such  conveyance  to  date  from 
Michaelmas,  1855.  Defendant  to  secure  to  plaintiff  an 
annuity  for  her  life  on  the  estate  of  lOOOZ.  a  year,  inclu- 
sive of  the  300/1  a  year  already  secured  to  her  on  estate, 
also  to  date  from  Michaelmas,  1855.  If  any  charge  is 
existing  on  the  estate  created  prior  to  the  death  of 
Samuel  Swinfen,  the  interest  to  be  borne  in  equal 
moieties.  Plaintiff's  costs  as  between  attorney  and 
client,  not  exceeding  1250/1,  to  be  paid  by  defendant. 
Power  to  either  party  to  make  this  agreement  a  rule  of 
court.  In  event  of  any  question  arising  on  the  above 
terms,  the  same  to  be  referred  to  Sir  F.  T.  and  the 
Attorney  General.  The  house  and  grounds  to  be 
occupied  ^by  plaintiff,  without  payment  of  rent,  till 
Michaelmas  next'' 

This  memorandum  was  embodied  in  an  order  of  nisi 
prius,  which  was  afterwards  made  a  rule  of  court 

On  the  24th  of  March,  1856,  the  attorneys  for  the 
defendant  wrote  to  Mr.  C.  Simpson,  of  Lichfield  (who 
was  the  solicitor  for  the  plaintiff  in  the  suit,  and  her 
attorney  in  the  issue,  and  who  attended  the  trial),  as 
follows: — 

**  Sir, — •*  To  enable  us  to  give  counsel  the  necessary 
instructions  for  carrying  out  the  compromise,  we  ought 
to  have  a  copy  of  the  mortgage  to  the  late  Mr.  Swinfen's 
trustees  of  the  property :  we  believe  no  re-conveyance 
was  ever  executed.  We  should  like  also  to  have  a  list 
of  the  deeds  relating  to  the  property :  will  you  be  good 
enough  to  supply  us  with  such  copy  and  list  at  your 
early  convenience?  We  shall  also  be  obliged  by  your 
letting  us  have  the  account  of  the  personal  property  of 
the  late  Mr.  Swinfen  as  early  as  you  can." 
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On  the  3l8t  of  March,  the  defendant's  attorneys  again        1856. 
wrote  to  Simpson,  as  follows : —  Swikfen 

**  We  have  written  to  you  twice  on  this  subject,  and  *• 

have  not  been  favoured  with  any  reply.  We  understand 
from  Messrs.  Cole  (the  London  agents)  that  your  client 
intends,  if  she  can,  to  evade  the  performance  of  the 
agreement  entered  into  by  her  for  the  settlement  of  the 
question  in  dispute.  Unless  we  hear  from  you  satis&c- 
torily  by  return  of  post,  we  shall  assume  that  such  is 
her  intention  and  yours,  and  we  shall  act  accordingly/* 

On  the  1st  of  April,  Mr.  Simpson  wrote  to  the  de-^ 
fendant*s  attorneys  as  follows: — 

**  Grentlemen, — Swinfen,  deceased.  In  reply  to  yours, 
received  to-day,  I  should  have  thought  the  more  natural 
course  would  be  to  assume  the  due  performance  of  the 
agreement  until  you  had  notice  to  the  contrary,  rather 
than  write  *  Unless  I  hear  from  you  satisfactorily  by 
return  of  post,  we  shall  assume  that  it  is  your  intention 
to  repudiate  it,  and  act  accordingly.^  Acting  accordingly 
means  further  litigation,  I  presume.  I  might  not  have 
received  your  letter  to-day;  yet,  according  to  your  threat, 
you  would  have  resumed  hostilities  to-morrow.  I  notice 
your  assertion  that  you  understand  the  intention  of 
Mrs.  Swinfen  from  Messrs.  Cole,  merely  to  remark  that 
I  do  not  believe  those  gentlemen  have  given  you  such 
information.  I  have  never  expressed  an  intention  to 
resist  the  agreement,  and  have  received  no  instructions 
to  do  so.  I  had  no  concern  in  the  arrangement  of  the 
compromise,  except  to  object  to  it;  nor  had  Mrs. 
Swinfen:  it  was  made  against  her  positive  directions; 
and  I  have  not  hesitated  to  speak  of  it  in  the  strongest 
terms  of  disapprobation.  That  it  was  a  great  wrong  on 
one  side  or  the  other,  is  conceded  by  all  whose  opinion 
is  worthy  of  attention.  Of  course,  if  Mrs.  Swinfen 
instructs  me  to  resist  the  course  of  action  on  the  agree-^ 
ment,  and  if  she  should  be  well  advised  to  do  so,  I  am 

2  R  2 
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1856.        would  ever  have  been  made  if  the  shares  had  not  risen 

CocKEEELF.     ^°  value.     The  language  of  the  14th  section  of  the  act 

^'  of  parliament,  6  G.  4,  c.  xxzix,  is  perfectly  plain  and 

Van  Diemen*8  unambiguous.     It  enacts,  **  that,  if  any  subscriber,  or 

LandCo.  .  ^  •  ^  1  i_  • 

any  propnetor  or  propnetors  of  any  share  or  shares  in 

the  capital  stock  of  the  said  company,  his,  her,  or  their 
executors,  adminbtrators,  successors,  or  assigns,  shall 
neglect  or  refuse  to  pay  his,  her,  or  their  part  or  portion 
of  the  money  to  be  called  for  by  the  directors  as  afore- 
said, during  the  space  of  three  calendar  months  next 
after  the  time  appointed  for  payment  thereof,  together 
with  lawful  interest  from  the  time  appointed  for  payment, 
then  and  in  every  such  case  the  person  or  persons  so 
wglecting  or  refusing  shall  absolutely  forfeit  all  his,  her, 
or  their  share  or  shares  in  the  capital  stock  of  the  said 
company,  and  all  profits  and  advantages  thereof,  and  all 
momfy  theretofore  advanced  by  him,  her,  or  them  on  account 
thereof,  to  and  for  the  use  and  ben^  of  the  said  company,^ 
If  the  clause  had  stopped  there,  no  doubt  could  possibly 
have  arisen.  It  then  goes  on, — *'  and  all  shares  which 
shall  or  may  be  forfeited  or  shall  or  may  at  any  time  or 
times  thereafter  be  sold  at  a  public  sale,  for  the  most 
money  that  can  be  gotten  for  the  same,  and  the  produce 
thereof  shall  go  to  and  make  part  of  the  capital  of  the 
said  company,*' — limiting  the  mode  in  which  the  com- 
pany are  to  deal  with  forfeited  shares.  Stopping  there 
again,  the  construction  would  be  free  from  difficulty. 
Now  come  the  material  words  that  are  relied  on  by  the 
plaintiff  as  a  qualification  of  the  previous  part  of  the 
section : — "  But  no  advantage,** — meaning,  it  is  sub- 
mitted, "no  such  advantage,** — *' shall  be  taken  of  such 
forfeiture  of  any  share  or  shares  until  after  thirty  days' 
notice  shall  have  been  given  by  the  directors  of  the 
said  company,  under  the  hand  of  the  clerk  of  the  said 
company,  to  the  owner  or  owners  thereof,  by  notice  in 
writing  left  at  his,  her,  or  their  usual  or  last  place  of 
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abode,  nor   unless   the   same  shall   be  declared  to  be        1856. 
forfeited  at  some  general  or  special  general  meeting  of    ^T" 
the  said  proprietors  which  shall  be  held  not  earlier  than  »- 

three  calendar  months  next  after  the  said  forfeiture  shall  Van  Dibmbn*8 
happen ;  and  that  every  such  forfeiture  so  to  be  declared  ^^°  * 
shall  be  an  absolute  indemnification  and  discharge  to 
and  for  the  proprietor  and  proprietors,  and  his^  her,  or 
their  executors,  administrators,  successors,  and  assigns, 
so  forfeiting,  against  all  actions,  suits,  and  prosecQtioDs 
for  any  breach  of  contract  or  other  agreement  between 
such  proprietor  or  proprietors,  his,  her,  or  their  executors, 
administrators,  successors,  and  assigns,  and  the  said 
company,  with  regard  to  the  future  carrying  on  and 
managing  of  the  said  company."  [Cresswell  J.  Of  what 
is  the  party  to  have  notice  ?]  Not  of  the  default ;  not 
of  the  forfeiture.  The  statute  makes  the  non-payment 
of  calls  the  act  of  forfeiture.  [JerviSf  C.  J.  The  act  of 
parliament  says  that  the  notice  is  to  be  given  to  the 
^*  owner  or  owners :"  but,  according  to  your  construction, 
it  would  be  **the  late  owner."]  The  word  **  owner" 
there  is  mere  descriptio  person®.  Suppose  no  notice 
given.  Suppose,  as  occurred  in  this  very  case,  a  share- 
holder, after  default  made,  goes  abroad,  and  remains 
abroad  until  long  after  advantage  has  been  taken  of  the 
forfeiture  of  his  shares  by  declaration  of  forfeiture  in  the 
manner  prescribed  by  the  act,  and  then  returns  to  this 
country  in  affluent  circumstances, — could  the  company 
compel  him  to  pay  the  calls?  Would  it  not  be  an 
answer  for  the  party  to  say, —  "My  shares  were  forfeited 
by  reason  of  the  non-payment  of  calls,  and  you,  the 
directors,  at  a  general  meeting  held  more  than  three 
months  after  such  non-payment,  took  advantage  thereof, 
and  declared  my  shares  forfeited.**  The  true  construc- 
tion of  the  I4th  section  is  this, — If  default  be  made  in 
payment  of  calls  at  the  appointed  time,  and  if  at  a 
general  meeting  held  not  earlier  than  three  months  next 
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1856.        not  disposed  to  carry  out  the  terms  thereof^  on  the 

g,^,„Pg„      ground  of  the  arrangement  having  been  made,  not  only 

9-  without  her  sanction,  but  directly  in  opposition  to  her 

wishes.     Under  these  circumstances,  I  conclude  you  will 

have  to  bring  the  matter  before  the  court  in  such  way  as 

you  may  be  advised." 

Upon  affidavits  setting  out  the  above  fects,  and  stating, 
that  Mrs.  Swinfen  was  on  the  21st  of  May  served  with 
the  rule  of  court,  but  that  she  had  not  hitherto  complied 
with  it,  nor  had  the  deponent  (defendant's  attorney) 
received  any  communication  whatever  from  her  attorney 
or  agent,  or  any  person  on  her  behalf,  that  she  intended 
to  comply  with  it,  or  in  any  manner  retracted  the  positive 
refusal  to  carry  out  the  agreement,  contained  in  the 
letter  of  Mr.  Cole  of  the  1st  of  May,  1856 ;  that  none  of 
the  deeds  relating  to  the  title  of  the  Swinfen  estate  were 
in  the  deponent's  possession  or  in  that  of  the  defendant ; 
that  the  deponent  believed  them  to  be  in  the  possession 
of  the  plaintiff;  and  that,  in  consequence  of  Simpsons 
not  sending  him  the  information  required  of  him,  the 
deponent  was  unable  to  prepare  the  conveyance  of  the 
Swinfen  estate  to  the  defendant,  as  directed  by  the  rule, 
or  to  take  any  step  in  relation  thereto, 

7%^  Attorney  General^  on  the  5th  of  June  instant, 
obtained  a  rule  calling  upon  Mrs.  Swinfen  to  shew 
cause  why  an  attachment  should  not  be  issued  against 
her  for  disobedience  of  the  rule  of  court. 

Watson  and  W.  IL  Cole  now  shewed  cause,  upon  the 
affidavits  of  Mrs.  Swinfen,  and  of  her  attorney,  Mr.  Simp- 
son. Mrs.  Swinfen's  affidavit  was  as  follows:— '^  1.  That 
this  was  a  feigned  issue  from  the  court  of  Chancery,  di- 
rected by  the  Master  of  the  Rolls,  and  not  an  action ;  that 
the  Swinfen  estate  devised  to  me  by  my  father-in-law, 
Samuel  Swinfen,  deceased,  is  of  the  value  of  more  than 
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6O9OOO/.,  and  I  bad  a  chai^  upon  such  estate  of  300/*       IB56. 
a  year  for  my  life  under  a  deed  executed  by  the  said     swinfbm 

Samuel  Swinfen,  and  also  my  late  husband's  will ;  that     ^    ^' 

Smmm* 

an  additional  charge  of  700/.  per  annum  on  the  said 
estate  for  and  during  my  life  is  of  the  value  of  about 
lO^OOOil ;  and  that  the  effect  of  the  compromise  alleged 
to  have  been  made  at  the  trial  would  be,  to  deprive  me 
of  property  of  the  value  of  about  60,OO0Lt  which  I 
consider  a  great  injustice. 

'^  2.  That  the  trial  of  this  issue  commenced  on  the 
afternoon  of  Saturday,  the  15th  of  March  last,  before 
Cresswell,  J.,  and  a  full  special  jury ;  and,  if  it  had  been 
fully  heard  and  tried,  it  would  probably  have  occupied 
the  whole  of  the  following  Monday  and  Tuesday,  and 
very  likely  the  Wednesday. 

''  3.  That  my  case  was  opened,  and  myself  and  fire 
of  my  witnesses  were  examined  on  Saturday ;  after  which 
the  court  rose,  and  adjourned  to  the  following  Monday ; 
but  many  more  of  my  witnesses  (including  the  three 
attesting  witnesses  to  the  will)  then  remained  to  be  exa- 
mined  on  my  behal£ 

**4.  That,  on  Saturday  evening,  after  the  rising  of 
the  court,  my  leading  counsel.  Sir  F.  Thesiger,  sent  for 
me  to  his  lodgings  at  Stafford,  and  there  communicated 
to  me  personally  a  certain  proposal  for  a  compromise, 
which  had  been  made  to  him  by  the  Attorney-General 
on  behalf  of  the  defendant:  that  I  should  without  he^- 
tation  have  rejected  such  proposal  at  once,  but  thought 
it  more  respectful  to  counsel  to  take  time  to  consider, 
and  therefore  promised  to  send  an  answer  to  Sir  F. 
Thesiger  on  the  next  day  (Sunday) :  that,  accordingly, 
after  consulting  my  friend  and  relative  Sir  H.  Durrant, 
and  other  friends  then  staying  at  my  house,  I  determined 
to  reject  the  proposal;  and  the  next  day  I  caused  a 
message  to  be  delivered  to  Sir  F.  Thesiger,  that  the  pro- 


SWINFEN; 
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16^56.       posal  was  rejected ;  and  such  message  was  duly  delivered 
^j^y^jf      to  Sir  F,  Thesiger  about  or  shortly  after  one  o'clock  on 
Sunday. 

"  5.  That,  after  the  interview  with  Sir  F.  Thesiger  on 
Saturday  evening,  I  returned  to  my  residence  at  Swinfen 
Hall,  which  is  about  20  miles  distant  from  Stafford ;  and, 
on  the  following  Monday  morning  I  returned  to  Stafford 
by  the  first  train,  with  Sir  H.  Durrant  and  several  of  my 
witnesses,  to  attend  the  trial ;  but,  on  my  arrival  in  court, 
I  met  Sir  F.  Thesiger,  who  was  leaving,  and  who^  ad- 
dressing me,  said,  *  It  is  all  settled :  it  is  compromised : 
I  have  done  the  best  for  you,'  or  words  to  that  effect, 
whereupon  my  friend,  Sir  H.  Durrant,  asked,  *  By  whose 
anthority  ?'  to  which  Sir  F,  Thesiger  replied,  *  Yours  ;* 
whereupon  Sir  H.  Durrant  denied  any  such  authority, 
and  Sir  F.  Thesiger  then  left  me ;  and  I  am  informed, 
and  believe,  that  my  attorney  (Mr.  C.  Simpson)  ex* 
pressly  declined  to  consent  or  concur  in  the  proposed 
compromise,  and  stated  to  Sir  F.  Thesiger  that  he  had 
no  authority  so  to.  do;  and  that  Sir  F.  Thesiger  took 
upon  himself  the  responsibility,  'jointly  with  the  other 
counsel  engaged  on  my  behalf,'  of  consenting  to  the 
proposed  compromise :  and  I  say  that  the  alleged  com- 
promise was  in  the  material  points  the  same  as  the 
said  proposal  which  I  had  rejected,  but  with  additional 
stipulations  more  unfavourable  to  me. 

**  6.  That  t  have  never  since  ratified  or  adopted,  or 
in  any  manner  assented  to,  the  said  arrangement;  and, 
on  the  other  hand,  /  have  never  refuted  to  do  any  act  in 
obedience  to  the  rule  of  courts  nor,  indeed,  have  I  ever  been 
personaJbf  requested  to  do  any  particular  act. 

**  7.  I  submit  to  the  court  whether  it  would  not  be 
more  just  and  reasonable  to  leave  the  defendant  to 
enforce  the  supposed  agreement  by  proceedings  in 
equity   (as   threatened  by  the   defendant's  solicitors). 
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rather  than  by  an  attachment  issued  out  of  this  court;        1866. 
especially  as  this  was  only  a  feigned  issue  directed  by      swinfbjt 
the  court  of  Chancery,  ^   •• 

"  8.  That  the  modern  title-deeds  of  the  Swinfen 
estate  before  the  said  trial  and  ever  since  have  been  and 
are  in  the  possession  of  Mr.  S.  Holmes,  on  behalf  of 
certain  trustees  entitled  to  the  custody  thereof,  and  the 
same  have  not  since  the  said  trial  been  in  my  possession 
or  power;  but  some  of  the  ancient  title-deeds  of  the  estate 
are  in  my  possession,  and  I  have  never  been  required 
to  produce  the  same." 

Simpson's  affidavit  stated,  that  the  first  proposal  of  a 
compromise  of  the  cause  was  made  to  the  plaintiff  after 
the  adjournment  of  the  court  on  the  15th  of  March,  and 
was  the  same  in  substance  as  the  compromise  which 
was  afterwards  agreed  to  by  counsel,  and  made  an 
order  of  the  court;  that  the  deponent  received  the  pro- 
posal in  the  first  instance  from  Sir  F.  Thesiger,  counsel 
for  the  plaintiff,  and  he  at  once  declined  to  communicate 
it  to  the  plaintiff,  whereupon  he  was  requested  by  Sir 
F.  Thesiger  to  send  the  plaintiff  to  his  lodgings,  which 
he  did,  but  he  did  not  accompany  her;  that,  on  the 
following  day,  the  deponent  communicated,  at  the 
plaintiff's  request,  her  refusal  of  the  proposal,  to  Mr. 
Cole,  his  agent,  who  made  it  known,  in  writing,  to  Sir 
F.  Thesiger  soon  after  one  o'clock ;  that  the  deponent 
had  no  authority  firom  the  plaintiff  to  re-consider  the 
offer,  but,  at  the  request  of  Sir  F«  Thesiger,  he  waited 
upon  him,  with  Mr.  Cole,  his  agent,  before  the  opening 
of  the  court  on  the  following  day  (Monday),  and  he 
then  informed  him  on  what  basis  he  would  undertake 
to  negociate  with  the  defendant,  which,  to  the  best  of 
his  recollection  and  belief,  he  gave  to  him  in  writing, 
and  that  it  was  altogether  different  from  the  former  pro- 
posal, and  the  present  alleged  agreement,  inasmuch  as 
it  secured  a  life-estate  in  the  property  devised  to.  the 
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1856.  plaintiff;  that,  some  time  after  the  opening  of  the  court, 
sJ^JJ^JJ  the  deponent  was  informed  of  the  terms  then  under 
^    ''-  discussion  between  the  defendant  and  his  counsel  and 

Sir  F.  Thesiger ;  that  he  then  told  Sir  F.  Tbesiger  that 
he  had  no  authority  to  assent  to  them,  and  that  he 
could  not  be  concerned  as  the  plaintiff's  attorney  in 
what  was  going  on,  and  disapproved  thereof;  but  that 
Sir  F.  Thesiger  said,  in  reply,  he  would  take  all  the 
responsibility  upon  himself  jointly  with  his  colleagues ; 
and  that,  as  the  discussion  between  counsel  continued  a 
long  time,  the  deponent  requested  Sir  F.  Thesiger  to 
wait  for  the  arrival  of  the  plaintiff  from  Swinfen ;  but 
that  a  juror  was  withdrawn  a  few  minutes  before  she 
reached  the  court 

L  There  is  no  ground  for  an  attachment  in  this  case. 
It  is  true  that  the  order  of  nisi  prius  has  been  made  a 
rule  of  court,  and  that  that  rule  of  court  has  been  per- 
sonally served  upon  Mrs.  Swinfen.  But  it  is  not  shewn 
(and  the  practice  of  the  court  requires  that  it  should  be 
shewn)  that  there  any  demand  made  upon  the  lady 
to  do  any  specific  thing.  Where  the  rule  of  court  the 
obedience  to  which  it  is  sought  to  enforce  by  process 
of  attachment)  is  for  the  payment  of  money,  there  must 
be  a  specific  demand  of  payment  If  a  conveyance  is 
to  be  executed,  a  deed  must  be  prepared,  and  tendered 
for  execution.  Here,  the  service  of  the  rule  is  thus 
sworn  to, — **  I,  J.  B.,  of  &c.,  make  oath  and  say  that  I 
did  on  the  21st  day  of  May  instant  personally  serve  the 
above  plaintiff.  Patience  Swinfen,  with  the  rule  here- 
unto annexed,  by  delivering  a  true  copy  of  the  said  rule 
to  the  said  Patience  Swinfen  personally  at  frc,  and  at 
the  same  time  shewed  to  the  said  Patience  Swinfen  the 
9aid  original  rulcj^^and  no  more.  The  other  aflSdavit 
upon  which  the  rule  was  moved  merely  detaib  a  corres- 
pondence between  the  defendant's  attorney  and  Mr. 
SimpsoUi  and  his  London  agent,  with  which  the  plain- 
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tiff  appears  to  have  had  nothing  whatever  to  da  In  1866. 
Doe  d.  The  Earl  of  Cardigan  v.  By  watery  ant6.  Vol.  VII,  Swimfkn 
p.  794,  an  order  was  made  by  consent,  in  an  action  ^^nv. 
of  ejectment,  ''  that  the  proceedings  be  stayed,  the 
defendant  to  pay  his  own  costs  of  a  former  eject- 
ment, and  the  lessor  of  the  plaintiff  to  pay  5L  towards 
the  defendant's  costs,  and  to  grant  a  lease  of  the  premises 
for  twenty-one  years,  at  the  rent  of  Is.  a  year,  on  the 
same  conditions  as  other  parts  of  the  estates  of  the  lessor 
of  the  plaintiff  in  the  parish  were  held:**  the  defendant 
having  declined  to  accept  a  lease  and  execute  a  counter- 
part,— the  court  refused  to  grant  an  attachment  against 
him;  Wilde,  C.  J.,  saying, — *^  I  have  always  understood 
that  an  attachment  for  contempt  goes  only  where  the 
party  has  been  called  upon  to  do,  and  has  wholly  omitted 
to  do,  some  specific  act.  Such  motions  occur  the  most 
frequently  in  cases  of  awards.  The  direction  con- 
tained in  the  award  becomes,  upon  the  award*  being  •The "order 
made  a  rule  of  court,  in  effect,  the  direction  of  the  court,  or'^submbu 
But  the  court  always  takes  especial  care  to  see  that  the  '^<'°*'' 
award  is  express  and  distinct  in  directing  the  particular 
matter  to  be  done,  before  it  will  attach  the  party  for 
disobedience  of  it.  The  same  strictness  is  usually  ob- 
served by  the  court,  in  enforcing  performance  of  its  own 
ordinary  rules.  The  party  in  the  present  case  is  sought 
to  be  attached  for  not  accepting  a  lease  of  certain  premises, 
and  executing  a  counterpart  Referring  to  the  judge's 
order,  I  do  not  find  that  it  directs  him  to  do  either  of 
these  things."  [Cresswelly  J.  There  was  a  very  good 
reason  for  not  attaching  the  party  there:  the  rule  of 
court  did  not  command  him  to  do  that  for  the  not 
doing  of  which  the  attachment  was  prayed  against  him.] 
Mrs.  Swinfen  was  not  asked  to  do  any  specific  act  whep 
served  with  the  rule.  She  was  not  asked  to  execute  a 
conveyance ;  nor  was  any  conveyance  tendered  to  her 
for  execution.     [Cresswell,  J.     This  last  was  not  ne- 
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1856:  cessary,  according  to  a  case  to  which  my  Brother  Willes 
SmivTEs  ^^  referred  me.]  In  Dodingtony.  Hudson^  1  Bingh. 410, 
^   **  8  J.  B.  Moore.  510,  where  the  defendant  was  served 

with  an  order  of  court  to  reinstate  forthwith  premises  be- 
longing to  the  plaintiff,— it  was  held,  that  an  attachment 
could  not  issue  against  him  for  disobedience  of  the  order, 
unless  the  service  of  it  was  accompanied  with  an  oral 
demand  of  performance.  Gifford,  C.  J.,  there  says: 
^'The  party  moving  for  an  attachment  should  have 
requested  the  defendant  to  set  about  the  work,  and  he 
might  then  perhaps  have  alleged  some  excuse  for  not 
proceeding  to  immediate  performance.**  And  Burroughs 
J.y  said:  ^^This  being  a  criminal  proceeding,  toilful 
disobedience  of  the  order  of  the  court  must  be  established 
before  an  attachment  can  issue.''(a)  [Cresswell,  J.  Does 
not  the  affidavit  disclose  enough  to  dispense  in  thb  case 
with  such  oral  demand?]  Assume  that  Mrs.  Swinfen 
had  said  before  she  was  served  with  the  rule  of  court 
that  she  would  not  execute  the  conveyance,  would  that 
make  her  guilty  of  a  contempt  by  relation  ?  \^CressweU,  J. 
It  would  not  be  a  contempt  by  relation :  but  it  might 
be  a  continuing  refusal.] 

2.  This  is  not  a  proceeding  in  which  an  attachment 
ought  to  issue.  [CresstoeU,  J.  Why  not?  The  rule  is 
a  rule  of  this  court.]  True :  but  it  is  a  rule  made,  not 
an  an  ordinary  action,  but  in  furtherance  of  an  arrange- 
ment made  upon  the  trial  of  an  issue  directed  for  the 
purpose  of  informing  the  conscience  of  the  court  which 
has  seisin  of  the  suit,  viz.  the  court  of  Chancery.  This 
18  a  proceeding  in  which  the  parties  could  not  pray^'a 
tales, —  fFood  v.  Thompson^  1  Car.  &  M.  171 ;  in  which 
no  writ  of  error  could  be  brought, — King  v.  Simmondsj 
7  Q.  B.  289,  312;  Thorpe  v.  Plawden,  2  Exch.  387 ; 
nor  a  bill  of  exceptions, — Lewis  v.  Armstrong^  3  Mylne 
&  EL  52;  nor  an  amendment  at  nisi  prius  under  the 

(a)  See  Doe  d.  WHUame  y.  HoweU,  5  Exch.  299. 
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3  &  4  W.  4,  c.  42,  s.  2Z,—Jamet  v.  Lynn,  13  Q.  B.  845»        1866. 
or  special  entry  on  the  record  under  s.  24, — Brown  v.       swinfek 
Hutchinson,  13  Q.  B.  185;  and  in  which  judgn^ent  is  ^' 

not  entered  up  as  in  an  ordinary  suit, — Dickenson  v. 
JEyrCy  7  Q.  B.  307,  n.  The  sole  remedy  is  by  applica- 
tion to  the  court  by  which  the  issue  is  directed.  Suppose 
the  court  were  to  grant  an  attachment;  there  is  no 
appeal :  and  suppose  the  court  of  Chancery  should  think 
the  agreement  entered  into  at  nisi  prius  not  a  binding 
obligation  between  the  parties :  there  might  be  conflict- 
ing decisions.  It  is  manifest  that  the  court  of  Chancery, 
which  has  complete  control  over  the  whole  proceedings, 
is  the  proper  tribunal  to  dispose  of  this  question.  That 
court  alone  could  order  a  new  trial.  [^Cfresstoetty  J.  That 
was  so  formerly,  but  not  now :  the  writ  is  issued  out  of 
this  court:  see  8  &  9  Vict.  c.  109,  s.  19.]  The  books 
of  practice  lay  it  down  that  it  is  so  still :  sec  Archbold's 
Practice,  11th  edit,  by  Prentice,  843.  [^CressweU,  J.  I 
doubt  that  (a)] 

3.  Then,  will  the  court,  by  granting  an  attach- 
ment, preclude  the  plaintiff  from  contesting  the  pro** 
priety  of  an  engagement  entered  into  by  counsel 
without  her  authority  or  assent,  and  in  direct  defiance 
of  her  instructions?  Will  they  not  rather  leave  the 
defendant  to  his  remedy  by  action,  or  by  motion  for  a 
specific  performance;  in  either  of  which  cases  there 
would  be  an  appeal  ?  In  Thomas  v.  Hewes,  2  C.  &  M. 
519,  in  an  action  of  trespass,  A.  was  plaintiff,  and  B. 
(C.'s  land-agent)  was  the  nominal  defendant,  C.  being 
the  person  really  interested.  H.,  who  acted  as  the 
defendant's  attorney,  upon  the  employment  of  C,  and 
who  also  acted  as  C.'s  attorney  in  certain  actions  and 
suits  depending  between  C.  and  A.,  consented  to  an 
order  of  nisi  prius,  on  the  terms  that  A.  should  give  up 

(a)  The  aathoriiies  cited  for  the  position  in  Archbold  are  all 
anterior  to  the  8  &  9  Vict  c.  109. 
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1856.  to  C.  the  possession  of  the  farm  on  which  the  trespass 
^JJJJJ^JJJ  had  been  committed,  and  that  proceedings  should  be 
^    9.  stayed  in  the  actions  and  suits  between  A.  and  B.  and 

C.9  and  that  C.  should  pay  the  taxed  costs  in  the  present 
action,  and  the  further  sum  of  10/.  to  A.  On  motion  to 
set  aside  the  order  of  nisi  prius,  and  a  rule  of  court  made 
thereon,  upon  the  ground  that  H.  had  no  authority  to 
bind  C.  by  any  such  arrangement,  the  court  refused  to 
interfere  in  a  summary  way.  Bayley,  B.,  in  giving 
judgment,  said :  ^^  It  is  not  at  all  necessary  in  this  case 
to  lay  down  any  general  rule  as  to  the  authority  of 
attorneys  or  counsel  to  bind  their  clients :  but  the  case 
before  us  may  be  decided  upon  the  nature  of  the  appli- 
cation. This  was  an  action  brought  by  Thomas  against 
Hewes  and  others,  which  was  arranged  at  nisi  prius  after 
great  consideration  and  able  legal  advice.  /  do  not 
proceed  on  the  ground  of  the  counsel  having  been  parties  to 
the  arrangement^  as  they  might  have  had  no  right  to  bind 
Lord  Falmouth ;  but  the  circumstance  of  their  being 
consulted  shews  that  the  agreement  was  entered  into 
after  due  consultation  and  consideration.  The  parties 
agree  upon  certain  terms,  and,  according  to  the  order  of 
nisi  prius.  Lord  Falmouth,  *  by  his  attorney/  consents 
to  become  a  party  to  the  arrangement.  The  order  does 
not  describe  Mr.  H.  as  the  attorney  for  Lord  Falmouth  in 
the  suit,  but  generally ;  and  the  present  application  b 
made  to  set  aside  the  order  of  nisi  prius,  on  the  ground 
that  Lord  Falmouth  had  given  his  attorney  no  authority 
whatever  to  enter  into  this  arrangement,  and  therefore  that 
he  is  not  bound  by  what  his  attorney  did.  If  we  were  to 
set  aside  this  order,  we  should  decide  conclusively  on  this 
question.  We  should  determine  whether  an  attorney  has 
a  general  authority  to  bind  his  client  in  such  a  case, 
and  whether  Mr.  H.  in  this  instance  had  the  authority 
of  Lord  Falmouth,  and  we  should  obstruct  the  course  of 
the  constituted  tribunal  by  which  this  question  ought 
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to  be  tried,  if  we  were  to  do  so.  I  know  of  no  authority  1866. 
which  gives  us  power  to  set  aside  the  agreement  of  the  swinpen 
parties  at  nisi  prius.  The  statute  of  William  (a)  cer-  ^  *• 
tamly  confers  none.  I  do  not  know  of  any  instance  of 
the  court  interfering  in  a  summary  way  to  set  aside  such 
an  order;  and,  in  this  instance,  if  we  were  to  do  so, 
we  should  work  great  injustice,  as  it  is  impossible  to 
restore  the  plaintiff  to  the  situation  he  was  in  before. 
The  order  has  been  made  a  rule  of  court,  and  on  that 
ground  we  are  applied  to  for  our  interference;  but  it  ii 
a  different  question  whether  we  shall  enforce  the  order 
.  by  process^  or  leave  the  party  to  his  action.  If  a  distringas 
is  applied  for  against  Lord  Falmouth,  he  may  shew  that 
he  has  given  no  authority  to  his  attorney  to  enter  into 
this  arrangement;  and,  if  so,  it  is  probable  that  the 
court  would  decline  granting  a  distringas,  and  leave  the 
plaintiff  to  his  remedy  by  action,  by  which  means  it 
would  then  be  a  question  for  a  jury  to  determine  whether 
Mr.  H.  had  Lord  Falmouth's  authority  to  do  what  he 
did  in  his  name,  and  as  he  thought  for  his  benefit 
If  we  were  to  interfere  in  this  summary  way,  we  should  be 
preventing  the  parties  from  taking  the  opinion  of  a  jury  on 
the  facts,  and  of  a  court  of  error  on  the  lawJ*  Another 
reason  why  the  matter  should  be  dealt  with  by  the 
court  of  Chancery,  is,  that  in  Chancery  the  solicitor  has 
a  less  extensive  power  and  control  over  the  suit  than 
the  attorney  has  at  law:  Colwel  v.  Sir  William  Child, 
1  Ca.  Ch.  86.  [Cresswell,  J.  Is  that  because  he  does 
not  appear  upon  the  record?  In  a  recent  case.  Mole  v. 
Smithy  1  Jac.  &  W.  673,  Lord  Eldon  held  the  counsel's 
power  to  consent  for  his  client  to  be  absolute.  He 
says :  *^  It  is  for  Mr.  Sfaadwell  to  consider  whether  he  is 
authorised  to  give  his  consent  for  the  widow.  If  he 
does,  I  must  act  upon  it ;  and  she  will  be  bound  by  it."] 

(a)  9  &  10  W.  3,  c.  15. 
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1856.       That  was  no  deliberate  decision,  but  a  mere  expression 

SwiNFKN      of  opinion  in  the  course  of  the  argument.    [Cresswell,  J. 

V.  Do  you  contend  that  counsel  at  nisi  prius  have  no 

SWINFSN.  ''  .11.1. 

power  to  bmd  their  clients  by  arrangements  such  as 
this?]    I  do. 

The  Attorney  General  and  Whateley^  in  support  of  the 
rule.  The  rule  in  equity  as  to  the  authority  of  counsel 
is  unquestionable.  In  Fumival  v.  Bogle,  4  Russ.  142,  it 
is  distinctly  laid  down  that  a  party  is  bound  by  the 
consent  of  his  counsel  given  in  court,  though  they  had 
no  instructions  to  consent,  if  they  were  at  the  time 
apprised  of  all  those  facts  of  which  the  knowledge  was 
essential  to  the  proper  exercise  of  their  discretion ;  but 
he  will  be  relieved  from  an  order  made  by  such  consent, 
if  they  give  that  consent  in  ignorance  of  material  cir- 
cumstances. The  principle  that  parties  are  bound  by 
the  consent  of  their  counsel  has  been  recognised  in  a 
late  case, — In  re  Uobler,  8  Beavan,  101, — ^^where  a  motion 
to  restore  a  petition  dismissed  by  consent,  upon  the 
ground  that  no  authority  had  been  given  to  counsel  to 
consent,  was  dismissed  with  costs;  the  Master  of  the 
Rolls  (Lord  Langdale)  saying, — <*  The  business  of  the 
court  cannot  proceed  unless  credit  is  given  to  the  state- 
ments of  counsel  that  they  have  authority  for  what  they 
da  They  must  themselves  judge  of  the  extent  of  their 
authority,  under  the  ordinary  responsibilities.'*  Upon 
the  general  reason  of  the  thing,  it  is  of  the  last  im- 
portance that  causes  should  occasionally  be  settled  by 
counsel  It  would  be  impossible  to  conduct  the  ordinary 
business  of  the  court,  unless  it  were  assumed  that  the 
counsel  have  the  authority  of  the  client  for  what  they 
so  do.  [Cresnoelly  J.  The  assent  of  the  client  might 
be  wanting,  even  where  the  counsel  was  acting  with 
the  consent  of  the  attorney.]  This  court,  it  is  sub- 
mitted, will  act  upon  the  rule  wisely  laid  down  by  the 


r. 
SWINFEN^ 
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court  of  Chancery.  The  facts  shew  that  the  client  was  1866. 
an  assenting  party  to  the  arrangement  in  this  case.  Swinfen 
What  passed  at  the  trial  is  in  the  knowledge  of  one 
member  of  the  court.  \^CressweIly  J.  I  think  we  ought 
not  to  listen  to  a  discussion  as  to  whether  or  not  the 
counsel  had  the  authority  they  assumed  to  exercise. 
We  must  assume  that  they  have  not  exceeded  the  proper 
bounds  of  their  duty.]  The  next  question  is,  whether 
or  not  there  has  been  such  a  refusal  on  the  part  of  Mrs. 
Swinfen  to  comply  with  the  rule  of  court  as  to  render 
her  liable  to  be  attached.  Having  already  made  two 
applications  to  her  attorney  for  the  information  and 
the  documents  necessary  to  enable  them  to  take  steps 
to  carry  the  compromise  into  effect,  the  defendant's 
attorneys  write  to  him  as  follows, — **We  understand 
from  Mr.  Cole  (the  London  agent)  that  your  client 
intends,  if  she  can,  to  evade  the  performance  of  the 
agreement  entered  into  by  her  for  the  settlement  of  the 
question  in  dispute.  Unless  we  hear  from  you  satis- 
factorily by  return  of  post,  we  shall  assume  that  such 
is  her  intention,  and  yours,  and  shall  act  accordingly.*' 
To  this  letter  the  attorney  for  Mrs.  Swinfen  sends  on 
the  1st  of  April  an  evasive  reply ;  and  a  correspondence 
ensues  from  which  it  is  impossible  to  draw  any  other 
conclusion  than  that  Mrs.  Swinfen  and  her  attorney  are 
seeking  to  escape  the  performance  of  the  engagement 
solemnly  entered  into  by  her  counsel  on  her  behalf 
And  on  the  1st  of  May,  the  agent,  Mr.  Cole,  writes  as 
follows: — "1  have  received  from  Mr.  Simpson  the  views 
of  Mrs.  Swinfen  on  your  last  letter,  so  far  as  regards  the 
arrangement  made  by  counsel  at  the  Stafford  Assizes ; 
and  the  substance  is,  that  she  is  not  disposed  to  carry 
out  the  terms  thereof,  on  the  ground  of  the  arrangement 
having  been  made,  not  only  without  her  sanction,  but 
directly  in  opposition  to  her  wishes.  Under  these  cir- 
cumstances, I  conclude  you  will  have  to  bring  the  matter 
VOL.  xvni. — c,  B.  2  L 
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1856.        before  the  court  in  such  way  as  you  may  be  advised." 
SinsTEN      Under  these  circumstances,  the  order  is  made  a  rule  of 
*•  court,  and  she  is  personally  served  with  it,  and  says 

nothing.  It  is  true,  there  is  nothing  in  the  affidavits 
to  shew  what  passed  on  the  occasion  of  the  service ;  but 
that,  it  is  submitted,  under  the  peculiar  circumstances, 
could  not  be  necessary.  It  is  impossible  not  to  see  that 
a  demand  of  performance  would  have  been  fruitless. 
The  absence  of  such  a  statement  in  the  affidavit  is 
accounted  for  by  the  fact  of  the  person  who  effected  the 
service  entertaining  an  absurd  scruple  as  to  what  passed 
between  Mrs.  Swinfen  and  himself  on  the  occasion  being 
confidential.  As  to  the  argument  that  resort  should 
have  been  had  to  the  court  which  directed  the  issue,  to 
enforce  obedience  to  the  agreement,  there  is  no  founda- 
tion for  that  [Cressweliy  J.  On  that  point  we  need 
not  trouble  you.] 

Cresswell,  J.  (a)  Several  objections  have  been 
taken  to  this  rule,  which  are  not  well  founded.  In  the 
first  place,  it  is  said  that  the  issue  which  came  on  for 
trial  before  me  at  Stafford,  and  which  was  put  an  end  to 
by  the  agreement  of  compromise  which  this  rule  seeks 
to  enforce,  being  directed  merely  for  the  purpose  of 
assisting,  or,  as  it  is  called,  informing  the  conscience  of 
the  court  of  equity,  any  application  upon  the  subject 
of  it  should  be  made  to  the  court  of  equity,  and  not  to 
this  court.  That  objection  it  seems  to  me  is  not  well 
founded.  The  writ  upon  which  the  action  proceeds 
was  issued  out  of  this  court.  The  record  is  here.  And 
it  is  the  process  of  this  court  that  is  alleged  to  have 
been  treated  with  contempt.  This  court,  therefore,  is 
the  proper  and  the  only  court  to  which  in  my  opinion 
the   application  {b)  could  be   made.      The  suggestion 

(a)  Jervis,  C.  J.,  being  re-      part  in  the  discussion, 
lated  to  the  parties,  took  no  (b)  For  an  attachment. 
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that  proceedings  are  pending  in  equity  for  the  attain-  1856. 
ment  of  the  same  object,  fails  in  point  of  fact*  (c)  The  gwiNrsN 
next  point  that  was  made  raises  a  most  important  con-  ^  v. 
sideration.  It  is  said  that  the  compromise  which  was 
entered  into  by  the  counsel  for  the  respective  parties  at 
Stafford,  was  without  the  authority  or  consent  of  Mrs. 
Swinfen,  the  plaintiff.  I  think  the  court  cannot  for  a 
moment  listen  to  an  objection  of  that  sort :  and  I  am 
glad  to  find  that  there  is  abundant  authority  for  our 
holding  that  the  client  is  absolutely  and  conclusively 
bound  by  what  the  counsel  on  her  behalf  assented  to. 
I  think  it  would  be  most  fatal  to  the  due  administration 
of  justice,  if  we  were  to  allow  the  authority  of  counsel 
to  be  thus  questioned.  And  there  is  not  any  hardship 
or  inconvenience  in  this :  for,  if  the  client  or  the  attorney 
has  reason  to  think  that  the  counsel  is  taking  a  course 
that  will  prejudice  his  interests,  he  may  withdraw  his 
brief,  and  so  put  an  end  to  his  authority  to  represent 
the  client  before  the  court  But,  if  counsel,  duly  in- 
structed, take  upon  himself  to  consent  to  a  compromise 
which  he  in  the  exercise  of  a  sound  discretion  judges 
to  be  for  the  interest  of  his  client,  the  court  will  not 
inquire  into  the  existence  or  the  extent  of  his  authority. 
I  am  extremely  happy  to  find  that  the  decisions  abun- 
dantly bear  us  out  in  thinking  this  objection  cannot  be 
permitted  to  prevail.  There  is,  however,  another  and 
a  purely  technical  objection  to  which  I  regret  much 
that  I  feel  bound  to  accede,  because,  considering  that 
the  gentleman  who  represented  the  plaintiff  on  this 
occasion  is  a  man  of  the  highest  talent,  and  unimpeach- 
able honor,  and  of  great  experience,  I  feel  convinced 
that  the  interests  of  the  client  have  been  most  zealously 

(a)  In  one  of  the  affidavits  equity  to   enforce  the  agree- 

used  in  opposition  to  the  motion,  ment :  but  it  appeared  that  these 

it  was  stated  that  since  the  order  had  been  abandoned  before  the 

was  made  a  rule  of  court  pro-  present  rule  was  moved, 
cecdings    had    been    taken    in 

2  L  2 
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1856.  and  anxiously  preserved  by  the  arrangement  that  was 
SwiNFKN  come  to.  But,  at  the  same  time,  it  is  incumbent  on  the 
court  to  require  strict  proof  that  its  process  has  been 
treated  with  contempt,  before  it  allows  an  attachment  to 
issue.  Mr.  Cole's  letter  was  written  before  the  order  of 
nisi  prius  was  made  a  rule  of  court.  There  was  no 
refusal,  therefore,  at  that  time  to  obey  the  order :  and  I 
find  no  case  where  an  expression  of  an  intention  not  to 
act  upon  an  order,  has  been  treated  as  a  continuing 
refusal  down  to  the  time  of  a  demand  of  performance. 
Considering,  therefore,  that  we  are  here  dealing  with  a 
strict  rule  of  practice,  and  that  this  is  in  the  nature  of  a 
criminal  proceeding,  I  think  it  is  not  enough  to  shew 
that  the  party  has  evinced  a  disposition  or  intention  to 
evade  performance  of  the  order  of  the  court;  but  that  it 
is  necessary  that  there  should  be  a  personal  service  of 
the  rule,  and  a  personal  demand  of  performance,  before 
we  can  hold  her  guilty  of  contempt.  What  passed  here 
at  the  time  of  the  service  is  not  disclosed;  the  party 
who  made  the  service,  it  appears,  having  an  absurd 
scruple  which  induces  him  to  decline  to  make  an  affi- 
davit of  the  circumstances.  Upon  this  ground,  I  am  of 
opinion  that  the  rule  for  an  attachment  must  be  dis- 
charged; but,  under  the  circumstances,  without  costs, 
and  without  prejudice  to  any  other  proceeding  which 
the  defendant  may  be  advised  to  take  for  the  purpose  of 
enforcing  performance  of  the  agreement 

Williams,  J.  I  am  of  the  same  opinion.  There  is 
no  suflScient  evidence  that  this  lady  has  been  guilty  of 
a  contempt  of  the  process  of  the  court,  according  to  the 
strict  rule  of  practice.  It  must  be  borne  in  mind  that 
an  attachment  for  contempt  is  in  the  nature  of  criminal 
process:  and  the  importance  and  magnitude  of  the 
interests  that  are  involved  in  the  case  can  be  no  justifi- 
cation for  deviating  from  the  ordinary  rule.     Before  a 
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party  can  be  adjudged  guilty  of  a  contempt  for  dis- 
obedience of  a  rule  of  court,  he  must  be  personally 
served  with  the  rule,  and  personally  required  to  comply 
with  it.  That  has  not  been  done  here.  Without  pre- 
tending to  define  the  precise  limits  of  the  authority  of 
counsel,  it  is  enough  on  the  present  occasion  to  say 
that  I  entirely  concur  with  my  Brother  Cresswell  in 
holding  that  Mrs.  Swinfen  is  bound  by  the  compact 
entered  into  on  her  behalf  at  the  trial. 
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WiLLES,  J.  As  to  the  authority  of  counsel  to  bind 
the  client  by  arrangements  entered  into  in  court,  I  agree 
entirely  with  what  has  fallen  from  my  Brother  Cresswell : 
and  it  is  only  on  the  ground  of  the  want  of  a  personal 
demand  of  performance  at  the  time  the  rule  was  served, 
that  I  concur  in  thinking  that  this  rule  cannot  be 
sustained. 

Rule  discharged,  without  costs. 


Hale  and  Others,  Assignees  of  the  Estate  and  Effects 
of  Isaac  Beck,  a  Bankrupt,  v.  John  Allnutt 


T 


the  Younger. 


Jun*  1 1 . 


HIS  cause  came  on  for  trial  before  Alderson,  B.,  at  a.,  a  licensed 
the  last  Spring  Assizes  at  Warwick,  when  a  verdict  was  ^'j 'jj^'^! 'j^ 

in  570/.  for  goods  sold  and  money  ad? anced.  Being  pressed  for  payment,  as  an  inducement 
for  forbearance  on  the  part  of  B^  A.  on  the  5th  of  April,  1 854,  execated  a  deed  whereby  he 
mortgaged  to  him  the  public-house  in  which  the  business  was  carried  on,  and  assigned  to  him 
all  his  trade  and  other  fixtures  and  household  furniture,  with  a  power  of  sale  in  case  of  default 
in  payment  of  the  debt  and  interest  by  certain  instalments,  extending  over  a  period  of  several 
months.  The  value  of  the  property  mortgaged  was  between  300/.  and  400/.  The  value  of 
A.*s  assets  at  the  time  was  about  1200/. ;  and  his  debts  altogether  amounted  to  4000/.  A. 
continued  his  business  until  the  22nd  of  July,  when  he  became  bankrupt ;  having  in  the 
meantime  received  further  supplies  of  goods  and  advances  of  money  from  B.,  and  made 
various  payments  to  other  creditors :— > 

Held,  that  the  execution  of  the  deed  was  not  an  act  of  bankruptcy, — the  assignment  not 
being  of  the  whole  (or  the  whole  with  a  colorable  exception)  of  A.*s  property,  and  the 
defeating  or  delaying  of  creditors,  by  producing  absolute  present  insolvency  and  mcapacity 
to  carry  on  trade,  not  being  its  necessary  result :  nor  was  the  deed  void  as  a  fraudulent  pre- 
ference of  B.,  it  being  the  result  of  pressure  on  his  part,  and  not  a  voluntary  conveyance  on 
the  part  of  A. 
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1866. 
Hai.e 


Allnutt. 


Course  of 
dealing. 


Beck  indebted 
to  defendant. 


found  for  the  plaintiffs,  for  206/.  8«.,  subject  to  the 
opinion  of  the  court  upon  the  following  case : — 

The  declaration  was  for  money  payable  by  the 
defendant  to  the  plaintiffs  as  assignees  of  Isaac  Beck,  a 
bankrupt,  for  money  received  by  the  defendant  for  the 
use  of  the  plaintiffs  as  such  assignees.  The  plaintiffs 
claimed  206L  8s. 

The  defendant  pleaded  never  indebted,  whereupon 
issue  was  joined. 

The  action  was  brought  to  recover  the  sum  of  206/.  S^., 
being  the  proceeds  (after  payment  of  expenses)  of  the 
sale  by  or  on  behalf  of  the  defendant  of  the  residue  of  a 
term  of  years  in  a  public-house,  with  the  goodwill  thereof 
and  various  fixtures  therein,  which  Isaac  Beck,  the 
bankrupt,  had  before  his  bankruptcy  (with  other  pro- 
perty) mortgaged  to  the  defendant  to  secure  a  balance 
of  account,  but  the  validity  of  which  mortgage  is  dis- 
puted by  the  plaintiffs. 

Isaac  Beck  was  a  licensed  victualler  and  wine  and 
spirit-dealer  at  Birmingham.  The  defendant  was  a 
wholesale  wine  and  spirit-merchant  in  London,  dealing 
under  the  firm  of  John  Allnutt,  jun.,  &  Co.  Beck  had 
dealt  with  the  defendant  for  many  years  before  the 
bankruptcy ;  and  the  nature  of  the  dealings  was,  that 
the  defendant  sold  wines  and  spirits  to  Beck,  and  from 
time  to  time  advanced  money  to  him  to  enable  him  to 
pay  the  Custom  House  duties  upon  and  release  such 
wines  and  spirits  from  the  docks,  interest  being  charged 
on  such  advances,  and  Beck  from  time  to  time  giving 
acceptances  on  account,  which  were  occasionally  dis- 
honored. 

In  the  beginning  of  April,  1854,  Beck  was  indebted 
to  the  defendant  in  the  amount  of  570/.  15^.  lid.  on  a 
balance  of  account.  He  had  applied  for  more  goods ; 
but  the  defendant  had  declined  to  supply  them,  and  had 
pressed  him  several  times  for  the  balance.     On  the  13th 
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of  March,  1854,  the  defendant  wrote  the  following  letter       1856. 

to  the  bankrupt : —  hTk 

«  London,  13th  March,  1854.  r. 

"  Sir, — We  are  in  receipt  of  your  letter  promising  to      -^^ •^'''^• 
remit  us  the  amount  of  Mr.  Bradley's  dishonored  accept-  jitter  of 
ance  on  the  15th  instant,  and  which  we  shall  expect  ^4^^'^' 
accordingly.     At  the  same  time,  we  trust  you  will  send 
us  the  amount  owing  for  duties  advanced,  or  we  shall  be 
obliged  to  ask  Messrs.  Chaplin  &  Co.  to  see  you  and 
arrange  the  present  account,  and  also  payment  of  goods 
we  may  send  in  future.     At  present  you  really  do  not 
treat  us  fairly,  but  trespass  too  much  on  our  good  feeling 
towards  you ;  for,  we  feel  assured  you  must  be  paying 

others  instead  of  ourselves. 

« J.  Allnutt  &  Co." 

On  the  25th  of  March,  1854,  in  answer  to  a  letter  of 
the  bankrupt  requesting  a  further  supply  of  goods,  the 
defendant  wrote  him  the  following  letter : — 

"London,  March  25th,  1854. 

"  Sir, — We  are  in  receipt  of  your  favour;  but,  till  the  letter  of 

account  owing  is  liquidated,  it  is  really  asking  us  too     ^^^ 

much  to  lend  you  more  money  to  pay  duties.     You  must 

allow  we  have  shewn  every  disposition  to  assist  you  in 

all  ways :  but  you  must  really  shew  your  exertions  also; 

and  then  you  will   find  us  perfectly  ready  to  advance 

duties,  even  for  a  month  or  so. 

"  J.  Allnutt  &  Co." 

On  the  5th  of  April,  1854,  the  defendants  agent.  Demand  of 
Docker,  called  on  the  bankrupt,  and  mentioned  the  ***^""  ^' 
amount  of  the  debt  then  due  to  the  defendant,  and  said 
the  defendant  wanted  security  for  his  debt.  He  asked 
the  bankrupt  if  he  could  pay  any  money ;  but  the  latter 
said  "  No."  Docker  then  said  the  bankrupt  must  go 
with  him  to  the  office  of  Messrs.  Chaplin  &  Co.  (who 
were  the  defendant's  attorneys) ;  and  Docker  asked  the 
bankrupt  if  he  would  give  a  judge's  order  as  security. 
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J  856.        The  bankrupt  said,  "  No :  if  a  judge's  order  was  required, 
h7le        ^^  should  be  unable  to  go  on  and  get  credit;"  and  the 
^    ^-  bankrupt  accordingly  went  there.     When  they  arrived 

at  the  office.  Docker  said  "Here's  Beck  can't  go  on 
again,  and  I  want  security  for  Allnutt's  money."  He  also 
said  that  Beck  had  gone  too  far,  and  could  not  go  on 
again,  and  that  the  defendant  was  afraid  for  his  money, 
and  must  have  it  paid  quickly. 
Agent's  know-  Docker  was  agent  for  Hodges,  a  distiller,  and  for 
creditors.  Wbitbreads,  the   brewers,  who  were  also  creditors   of 

Beck ;  and,  a  few  days  before  the  5th  of  April,  Docker 
had  renewed  a  bill  of  Beck's  for  169/.,  due  to  Messrs. 
Wbitbreads;  and  he  said  at  Messrs.  Chaplin  &  Co.'s 
office,  that,  as  Wbitbreads'  bill  was  renewed.  Beck  must 
give  the  defendant  something.  At  this  time,  Hodges 
was  suing  Beck  for  another  debt:  and  Docker  asked 
Beck  how  he  was  paying  Hodges ;  to  which  Beck 
answered,  that  he  was  sending  him  remittances  as  he 
could.  Docker  again  pressed  Beck  to  pay  him  some- 
thing down  for  the  defendant ;  but  Beck  said  he  could 
not.  Then  it  was  agreed  that  Beck  should  give  security 
to  the  defendant  on  the  terms  contained  in  the  deed 
hereafter  mentioned,  which  was  prepared  by  Mr. 
Stibbin  (of  the  6rm  of  Chaplin  &  Co.)  in  consequence 
of  instructions  received  from  the  parties  at  that  interview. 

The  instructions  having  been  given,  the  parties  left 
the  office;  and  an  appointment  was  made  that  Beck 
should  call  again  at  three  o'clock  P.M.  to  execute  the 
security  ;  and  he  called  and  executed  it  accordingly. 

The  following  is  an  abstract  of  the  mortgage-deed  or 
security ;  and  it  was  agreed  that  the  original  deed  might 
be  referred  to  and  read,  if  necessary,  as  a  part  of  the 
case: — 
Mortgage  5th  of  April,  1854.     Indenture  between  Isaac  Beck, 

therein  described,  of  the  one  part,  and  John   Allnutt 
(the  defendant)  of  the  other  part.     After  reciting  that 
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the  said  Isaac  Beck  stood  indebted  to  the  defendant  in  1856. 
570/.  155.  llrf.  as  a  balance  of  account,  and,  being  g^^^^ 
pressed  for  payment  thereof,  but,  unable  conveniently  to  •• 

make  the  same,  he  had  agreed,  as  an  inducement  for  the 
forbearance  thereof,  to  execute  that  security, — it  was  Demise  of  the 
witnessed,  that,  in  consideration  of  the  premises,  the 
said  Isaac  Beck  did  thereby  demise,  &c.,  to  the  defend- 
ant, his  executors,  &c.,  the  messuage,  public-house,  or 
tenement  known  by  the  sign  of  The  White  Hart,  being 
No.  19,  Paradise  Street,  then  in  the  occupation  of  the 
said  Isaac  Beck,  with  the  appurtenances,  to  hold  the 
same  to  the  defendant,  his  executors,  &c.,  for  the  residue 
of  a  term  of  fourteen  years  therein,  commencing  from 
the  24th  of  June,  1843,  except  the  last  three  days,  sub- 
ject to  the  proviso  thereinafter  contained :  and  it  was  AssigDmem  of 
further  witnessed,  that,  in  further  pursuance  of  the  said 
agreement,  the  said  Isaac  Beck  did  bargain,  sell,  assign, 
&c.,  unto  the  defendant,  his  executors,  &c..  All  the  trade 
and  other  fixtures,  household  furniture,  implements,  and 
utensils  of  household,  and  other  effects  and  things  of  the 
said  Isaac  Beck,  which  then  were  in  or  upon  the  said 
messuage  and  premises,  other  than  his  stock  in  trade,  as 
the  same  were  then  particularised  in  the  schedule  there- 
under written.  To  hold  the  same  to  the  defendant,  his 
executors,  &c.,  for  his  and  their  absolute  use  and  benefit, 
subject  to  the  condition  thereafter  expressed.  Covenant  Covenant  for 
by  Beck  to  pay  to  the  defendant,  his  executors,  admi-  debt  by  instal- 
nistrators,  or  assigns,  the  sum  of  570/.  155.  llrf.,  with  ™®°**- 
interest  after  the  rate  of  five  per  cent,  per  annum,  by 
instalments,  as  follows,  viz.  50/.  on  the  10th  of  April 
instant,  50/.  on  the  24th  of  April  instant,  30/.  on  the  1st 
of  May  then  next,  the  like  sum  of  30/.  on  each  of  the  four- 
teen Mondays  next  ensuing  that  day,  and  the  remaining 
sum  of  20/.  15^.  llrf.  on  the  fifteenth  Monday  thereafter 
following,    with    interest,   to    be    calculated    as   therein 
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1856.       mentioned.     Proviso,  that,  on  due  payment  of  the  in* 
Ualk        stalments  thereby  secured,  the  deed  should  cease  and 
Allnutt      become  void ;  but  that,  upon  default  in  any  of  such  pay- 
ments, it  should  be  lawful  for  the  defendant,  his  execu- 
Proviao.  ^^^B^  &c.,  after  giving  the  notice  therein  specified  (a),  to 

icli,  in  case  of   enter  on    the   premises,   and  sell   and   dispose   of  the 
default.  property  comprised  in  the  security  as  therein  mentioned, 

and  apply  the  proceeds  of  any  sale  in  payment  and  dis- 
chai^e,  first,  of  all  expences  incident  to  the  trusts  of  the 
deed,  and  then  to  satisfy  the  said  sum  of  570/.  I5s,  lid, 
and  interest  thereby  secured,  or  so  much  thereof  as 
should  be  then  unpaid,  and  pay  over  the  surplus,  if 
any,  to  Beck,  his  executors,  &c. 

A   schedule   followed    the    deed,    enumerating    the 
various   shop   fixtures,   furniture,   goods,    and    articles 
comprised  in  the  security. 
Former  Beck  had  executed  a  security  of  a  similar  nature  the 

year  before,  for  the  balance  of  account  then  due  by  him 
to  the  defendant,  of  7137.  5s,  7d,,  having  been  pressed 
by  the  defendant  for  such  security. 

The  balance  that  was  due  at  the  time  of  executing 
the  mortgage  security  of  1853,  had  all  been  paid  off  by 
instalments,  except  the  sum  of  about  36/.,  which  was 
carried  to  account,  and  made  part  of  the  balance  of 
6708,  1 5s,  lld.f  for  which  the  deed  now  in  question  was 
given. 

The  deed  of  1853  comprised  the  same  property  that 
was  comprised  in  the  deed  of  1854. 
State  of  Beck*8      At  the  time  when  the  deed  of  the  5th  of  April,  1854, 
dSdire^Ttid!*  ^^  executed,  Beck  owed  about  3950/.,  and  the  value  of 

his  assets  was  about  1183/.  9s.  6d.,  as  shewn  by  the 
statement  of  accounts  marked  B.,  which  was  given  in 
evidence  at  the  trial,  and  was  to  be  referred  to  as  part  of 
the  case. 
Value  of  pro.         The  Icasc  and  fixtures  of  the  house  in  Paradise  Street 

pert  J  conveyed. 

(a)  Three  days'  notice. 
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comprised   in   the   raortgage-securitj  were  worth,  and        1856. 
produced  on  sale  after  the  bankruptcy,  206/.  8s. ;  and        Ual^ 
the  furniture  and  other  articles  also  comprised  in  the      ^    ^' 
security,   were   estimated    in    the    above   statement  at 
129/.   18^.,   but   produced   on    the    sale  19021,  without 
deducting  expenses. 

The  stock  in  trade  at  that  time  in  the  house  in  Para-  Value  of  stock 
disc  Street  was  worth  300/.  Besides  the  house  in  Para-  *°  ^^^*  ^^' 
disc  Street,  Beck,  at  the  time  of  executing  the  mortgage, 
and  from  thence  till  his  bankruptcy,  had  another  house 
licensed  for  the  sale  of  beer  and  tobacco,  where  he  carried 
on  business,  in  Smallbrook  Street,  Birmingham,  and 
which,  in  an  interview  with  the  defendant's  attorneys 
after  the  bankruptcy,  when  he  applied  to  them  to  let  his 
bankruptcy  be  superseded,  he  stated  ought  on  his  calcu- 
lation to  produce  about  5L  a  week  profit.  And  the  stock 
and  fixtures  at  this  house  were  worth  about  36/.  Is.  9d. 

Beck  estimated  his  property  at  a  much  higher  value 
than  it  afterwards  realized.  The  auctioneer  who  sold  it 
considered  that  it  fetched  a  fair  price.  The  accountant 
who  proved  the  value  of  the  assets  at  the  trial,  estimated 
them  from  the  realized  value  under  the  bankruptcy. 

The  residue  of  the  sum  of  1183/.  consisted  of  good 
debts  amounting  to  201/.  16^.  9(/.,  and  a  sum  claimed  to 
be  due  to  Beck  from  one  Martin,  for  damages  for  breach 
of  an  agreement  to  grant  a  lease,  which  claim  was  in 
litigation  at  the  date  of  the  bill  of  sale,  but  after  the 
bankruptcy  realized  a  net  value  of  144/,  5*.  (after  de- 
ducting costs  of  suing  for  the  same),  and  cash  in  hand 
amounting  to  165/.  The  144/.  5s.  was  payable  under  a 
judge's  order,  which  was  produced  at  the  trial,  and  was 
to  be  referred  to,  if  necessary,  as  part  of  the  case. 

The  165/.  cash  in  hand  was  received  in  the  shop, 
which  the  bankrupt  was  saving  to  meet  a  bill  coming 
due ;  and  60/.  of  it  had  been  borrowed  of  one  Levi,  at 
10  per  cent,  for  three  months. 
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1856.  Beck   had   been   pressed   by  many  of  his   creditors 

jj^^g        before  the  time  of  giving  the  security ;  and  he  had  been 

»•  served  with  more  than  ten  writs,  which  were  produced 

Allnptt.  ^  '  *■ 

on  the  trial ;  but  most  of  these  writs  had  been  settled 
Beck'sem-       and  paid  for  before  he  became  a  bankrupt     He  had 

barrassmcnts. 

spent,  as  he  stated,  700L  or  800/.  in  law. 
Further  ad.  After  executing  the  mortgage  security  to  the  defend- 

dtf^Mt***  ^  *^^  ^®  defendant  made  further  advances  to  Beck  and 
on  his  account,  and  supplied  him  with  further  goods,  in 
order  to  enable  him  to  carry  on  his  trade ;  and,  between 
April  and  the  9th  of  June,  the  amount  of  such  advances 
and  goods  supplied  was  upwards  of  300/.;  but  the  bank- 
rupt from  time  to  time  paid  sums  on  account  amounting 
altogether  to  nearly  the  same  amount.  Beck,  however, 
continued  to  be  pressed  by  his  creditors ;  and,  in  order 
to  relieve  his  difficulties,  he  raised  further  moneys  on 
the  same  terms  with  respect  to  interest  as  before ;  and 
he  re-sold  to  various  parties,  for  cash,  goods  which  he 
had  obtained  from  other  parties  on  credit ;  and  in  this 
manner  he  sold  goods  to  a  Mr.  Wood,  at  Manchester,  to 
the  amount  of  400^,  and  to  Mr.  Lewis,  at  Bristol,  to 
the  amount  of  between  600/.  and  700i,  and  allowing 
12i  per  cent,  discount  for  cash.  He  had  very  few 
transactions  of  this  kind  previously  to  the  execution  of 
the  deed  of  the  5th  of  April,  1854. 

On  the  19th  of  June,    AUnutt  wrote  to   Beck,  as 
follows: — 

"London,  19th  June,  1854. 
"  Dear  Sir, — We  are  in  receipt  of  your  favor,  inclosing 
notes  20i,  and  bill  35/.  Ms.  Sd.  When  we  extended 
the  credit  for  the  debt  due  to  us,  the  agreement  was, 
that  you  were  to  pay  cash  for  any  goods  that  you  might 
require;  and  you  will  observe  that  we  have  already  got 
acceptances,  instead  of  cash,  for  249/.  15*.  4^.,  as  per 
statement  at  foot.     We  must,  therefore,  request  a  cash 
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remittance  for  about  the  amount  (76/.)  before  sending        1856. 
the  pipe  of  port.  ^^~ 


Bills  runninir.  ^    •• 

C3  All  ^1 


V^LLNDTT 

"    39L  \6s,  Orf.,  due  20th  of  June. 


100/.  05.  Orf.,  due  30th  of  July. 
35/.  11 5.  8rf.,  due  12th  of  July. 
74/.     7*.  Si,  due  28th  of  August 


"£249     155.  4d: 


On  the  22nd  of  July,  1854,  Beck  became  a  bankrupt;  Beck  a  bank- 
and  the  plaintiffs  are  the  trade  and  official  assignees.         ^^ ' 

The  bankrupt  had  continued  in  possession  of  the 
houses  and  property  comprised  in  the  mortgage  security 
up  to  the  time  of  his  bankruptcy :  but,  after  that  event, 
the  defendant  claimed  the  interest  in  the  house  and  the 
fixtures  under  the  mortgage  security,  but  abandoned  any 
claim  to  the  furniture  and  other  effects  comprised  in 
the  deed,  on  the  ground  that  the  bankrupt  had  been 
permitted  to  retain  the  order  and  disposition  of  them  as 
reputed  owner.  The  assignees  consequently  sold  and 
received  the  proceeds  of  the  latter  goods ;  but  the  de- 
fendant sold  and  received  the  proceeds  of  the  leasehold 
house  and  fixtures,  amounting  to  206/.  8^.,  and  for 
which  sum  the  present  action  is  brought  by  the  assignees, 
on  the  ground  of  the  invalidity  of  the  mortgage  security 
of  the  5th  of  April,  1854. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  Coart  to  draw 
of  fact  which  a  jury  might  have  drawn  from  the  circum-  *  ®'«°*^' 
stances  above  stated. 

The  question  for  the  opinion  of  the  court  was.  Question, 
whether,  under  the  circumstances  stated,  the  deed  of 
the  5th  of  April,  1854,  was  an  act  of  bankruptcy,  and 
invalid.  If  the  court  should  be  of  opinion  that  the  said 
deed  was  invalid,  then  judgment  was  to  be  entered  for 
the  plaintiffs  for  the  sum  of  206/.  8*. :  but,  if  the  court 
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1856.       should  be  of  the  contrary  opinion^  then  judgment  was 
to  be  entered  for  the  defendant 

The  case   was   argued  in  Easter  Term   last,  before 
Jervis,  C.  J.,  Cresswell,  J.,  Crowder,  J.,  and  Willes,  J. 


Hale 

r. 

Allnutt. 


Hugh  Hill  (with  whom  was  BUtleston),  for  the  plain- 
tiflTs  (a).  The  conveyance  in  question  was  clearly 
fraudulent  and  an  act  of  bankruptcy.  It  appears 
from  the  statement  of  the  case  that  Beck,  who 
carried  on  the  business  of  a  licensed  victualler,  and  who 
was  in  debt  to  the  extent  of  about  4000Z.,  his  whole 
assets  being  worth  something  less  than  1200/.,  and  who 
was  being  pressed  by  various  creditors,  and  in  that  state 
to  which  the  term  '' hopelessly  insolvent*'  might  be  well 
applied, — all  which  facts  were  at  the  time  well  known  to 
the  defendant's  agent, — conveys  away  to  the  defendant 
the  premises  wherein  he  was  licensed  to  carry  on  his 
business;  thereby  parting  with  everything  necessary  to 
the  carrying  on  of  the  business  in  the  only  place  where  he 
could  carry  it  on.  The  deed,  it  is  true,  does  not  convey 
all  the  plaintiff's  property ;  but  he  was  thereby  substan- 
tially dispossessing  himself  of  all  means  of  carrying  on 
his  trade:  if  default  were  made  in  payment  of  the  first 
instalment,  the  defendant  was  at  liberty,  on  giving  three 
days'  notice,  to  enforce  the  deed  by  sale.     If  a  trader 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiffs,  were, — 

"  That  the  execution  bj  Isaac 
Beck  of  the  deed  of  the  5th  of 
April,  1S54,  under  the  circum- 
stances therein  mentioned,  was 
an  act  of  bankruptcy  within  the 
67th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106  ;  and  that 
the  said  deed  is  contrary  to  the 


policy  of  the  said  act,  and  void 
as  against  the  plaintiffs,  inas- 
much as  Beck  was,  at  the  time 
of  the  execution  of  the  said 
deed,  completely  Insolvent,  and 
the  necessary  or  natural  con- 
sequence of  putting  the  deed  in 
force  would  have  been,  to  pre- 
vent Beck  from  carrying  on  his 
business  In  the  ordinary  way, 
and  to  defeat  or  delay  his 
creditors." 
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parts  with  ally  or  all  but  a  mere  colorable  portion  of  his  1856. 
property,  he  clearly  commits  an  act  of  bankruptcy:  so,  ^^ 
if  he  parts  with  a  portion  of  his  property  without  receiv-  »• 

ing  an  equivalent,  and  such  parting  with  a  portion  of 
his  property  has  the  effect  of  stopping  his  business,  it 
equally  amounts  to  an  act  of  bankruptcy.  In  Young  v. 
Waudy  8  Exch.  221,  the  party  was  not  insolvent  at  the  time 
of  the  assignment :  and  Lord  Chief  Baron  Pollock  lays 
down  the  rule  in  these  terms : — "  The  verdict  seems  to 
have  passed  upon  the  grouiid  that  the  effect  of  the  deed 
would,  if  put  in  force,  be,  to  stop  the  business  of  the 
factory.  I  am  of  opinion  that  such  an  effect  does  not  of 
itself  make  the  deed  an  act  of  bankruptcy ;  and,  upon 
considering  the  evidence  in  the  case,  there  is  nothing  to 
make  it  an  act  of  bankruptcy.  I  am  satisfied  that  the 
direction,  that  the  transfer  was  an  act  of  bankruptcy  for 
the  reason  assigned,  is  not  correct  in  law.  If  a  man's 
business  be  that  of  a  carrier,  and  he  sell  his  horse  and 
cart,  but  has  ample  funds  to  buy  another  horse  and  cart, 
such  an  assignment  is  no  act  of  bankruptcy :  and  so  in 
the  case  of  an  assignment  of  a  man*s  whole  stock,  where 
he  has  the  means  of  carrying  on  other  business,  the 
assignment  is  not  an  act  of  bankruptcy,  although  the 
instrument,  by  being  put  in  force,  stops  the  business : 
but  the  assignment  must  be  such  as  puts  a  stop  to  the 
business  by  reason  of  the  party's  insolvency."  And 
Parke,  B,,  adopts  the  same  rule.  "Acts  of  bankruptcy," 
he  says,  "arising  from  fraudulent  assignments  are  con- 
fined to  acts  of  a  fraudulent  nature  under  the  statute  of 
Elizabeth  (a),  with  an  immediate  object  to  defeat  credi- 
tors ;  to  such  as  are  fraudulent  under  the  bankrupt  acts, 
being  made  with  the  object  of  preventing  an  equal 
distribution  of  the  bankrupt's  effects  under  his  bank- 
ruptcy, which  he  knows  must  occur;  and,  lastly,  to  those 
where  there  is  a  transfer  of  property,  which  must  neces- 

(a)   13  Eliz.  c.  5. 


Allnutt. 
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1866.       sarily  in  its  results  be  known  to  the  bankrupt  to  lead  to 
"Z  the  delay  and  disappointment  of  all  the  creditors,  with 

V.  the  exception  of  that  particular  individual  to  whom  the 

transfer  is  made.  Such  a  transfer  is  also  an  act  of  bank- 
ruptcy, upon  the  principle  that  every  man  is  bound  to 
contemplate  the  necessary  result  of  his  own  acts."  The 
rule  was  similarly  laid  down  in  Wedge  v.  Netolj/n,  4  B.  & 
Ad.  831.  [Cresswellf  J,  How  was  Beck  more  insol- 
vent after  the  execution  of  this  deed  than  he  was  before  ?] 
He  thereby  enabled  the  favoured  creditor  to  sweep 
away  a  large  portion  of  that  property  which  ought  to 
have  been  rateably  distributed  amongst  the  creditors. 
The  case  of  Ex  parte  Bailey^  In  re  Barrelly  22  Law 
Joum.  Bankruptcy^  45,  is  extremely  difficult  to  be 
distinguished  from  the  present.  There,  a  trader  as- 
signed to  particular  creditors,  by  a  deed  dated  the  20th 
of  December,  at  their  instance,  and  on  their  threatening 
proceedingsy  all  his  debts,  bills  of  exchange,  promissory 
notes,  and  other  securities,  and  all  books  of  account,  as 
a  security  for  their  debt.  At  this  time,  although  the 
fact  was  not  known  to  the  trader,  writs  on  two  judgments 
which  some  time  before  had  been  obtained  against  him, 
were  lodged  in  the  hands  of  the  sheriff.  Two  days  after 
the  deed,  the  sheriff  seized  the  trader's  stock  in  trade  and 
furniture.  The  next  day  the  petition  for  adjudication 
was  presented,  and  the  day  following  the  trader  was 
adjudged  bankrupt.  The  particular  creditors  claimed 
the  property  comprised  in  the  deed,  but  the  commissioner 
disallowed  the  claim,  and  declared  the  deed  void  as 
against  the  general  creditors.  On  appeal,  the  decision 
of  the  commissioner  was  affirmed;  the  court  holding 
that  the  deed  being  a  transfer  of  so  much  of  his  estate 
and  effects  as  rendered  it  impossible  for  him  to  carry  on 
bis  trade  in  the  ordinary  and  usual  course,  although 
executed  under  pressure,  and  although  it  was  the 
unwilling  act  of  the  trader,  was  void  as    against  the 


Allnutt. 
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general  body  of  the  creditors.     Lord  Justice  Turner,  in        1856. 
giving  judgment,  said:     "I  apprehend    that  the  true        ^ 
principle  is,  whether  there  was  such  an  assignment  as  to  v. 

prevent  the  bankrupt's  trade  being  carried  on.  I  agree 
with  the  commissioner,  that  *  carrying  on  his  trade' 
means  carrying  it  on  in  the  ordinary  and  usual  course. 
This  doctrine  was  laid  down  by  Lord  Mansfield  in  the 
case  of  Hooper  v.  Smithy  1  Sir  W.  Bl.  442,  where  he  says, 
^  Indeed,  if  a  man  makes  over  so  much  of  his  stock  in 
trade  as  to  disable  himself  from  being  a  trader,  this  would 
be  fraudulent.  It  would  be  an  assignment  of  his  solvency.' 
This  doctrine  might  possibly  now  be  considered  as  going 
a  little  too  far,  but  it  nevertheless  shews  the  principle 
upon  which  the  cases  proceed ;  for,  the  reason  why  an 
assignment  of  the  entire  estate  constitutes  an  act  of 
bankruptcy,  is,  because  the  bankrupt  is  prevented 
thereby  from  carrying  on  his  trade ;  and  that  equally 
applies  where  the  trader  assigns  so  much  of  his  property 
as  prevents  him  from  carrying  on  his  trade  in  the  ordi- 
nary way.'*  Upon  the  same  principle  proceeded  the 
case  of  Carr  v.  BurdUs,  I  C.  M.  &  R.  443,  where  Parke, 
6.,  says, — '*  In  order  to  render  an  assignment  of  a 
trader's  effects  an  act  of  bankruptcy,  it  must  be  shewn 
that  the  party  assigned  all,  or  so  nearly  all  of  his  effects 
as  to  put  it  out  of  his  power  to  carry  on  the  trade." 
[Cresswelly  J.  Parke,  B.,  in  Smith  v.  CannaUi  2  Ellis  & 
B.,  35,  45,  says  that  that  is  not  the  true  criterion.  He 
says  :  "  The  test  is,  not  whether  the  necessary  effect  of 
the  deed  is  to  stop  the  trade,  but  whether  its  necessary 
effect  is  to  delay  the  creditors  of  the  trader."  JerviSf  C. 
J.  Can  we  say  that  this  assignment  per  se  is  an  act  of 
bankruptcy?]  The  court  is  sitting  here  as  a  jury. 
[Crowder^  J.  If  instead  of  giving  a  mortgage,  Beck  had 
paid  the  money,  would  that  have  been  an  act  of  bank- 
ruptcy?] Payment  of  a  debt  under  pressure  is  no  act 
of  bankruptcy.  [Cresswell,  J.  If  a  man,  having  many 
VOL.   XVIII. — c.   B.  2   m 
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1856. 
Haijs 

V, 

Allnutt. 


creditorsi  assigns  to  one  of  them  property  exceeding  in 
value  the  amount  of  the  debt,  to  the  extent  of  the  excess 
he  thereby  defeats  and  delays  the  others.  Payment 
under  pressure,  and  without  intention  to  prefer,  is  no  act 
of  bankruptcy.  So,  an  assignment,  under  similar  cir- 
cumstances, for  just  value,  would  be  no  act  of  bankruptcy. 
If  an  absolute  asugnment  would  not  be  an  act  of  bank- 
ruptcy, why  should  a  conditional  assignment  be  so? 
Jervist  C.  J.  A  trader  may  honestly  sell  the  whole  of 
his  property :  suppose  one  creditor,  hearing  of  it,  were 
to  come  and  demand  his  debt,  and  obtain  the  whole  of 
it,  would  that  be  an  act  of  bankruptcy?]  Unquestion- 
ably it  would,  if  it  put  it  out  of  the  trader's  power  to 
carry  on  his  trade,  and  had  the  eflect  of  defeating  or 
delaying  creditors. 


MeU&r  (with  whom  was  Brewer)y  contra,  (a)  An  as- 
signment by  a  trader  of  the  whole  of  his  property,  or 
the  whole  with  a  colorable  exception,  whereby  he  puts  it 
out  of  his  power  to  continue  his  trade,  is  an  act  of  bank- 
ruptcy, upon  the  ground  stated  by  Jervis,  C.  J.,  in  Smith 
V.  Cannafif  viz.  that  its  necessary  consequence  is  to  delay 
his  creditors,  and  a  man  must  be  taken  to  intend  the 
necessary  consequences  of  his  acts.  But,  in  no  case  has 
it  been  held  that  a  transfer  of  a  part  of  the  trader's  pro- 
perty is  an  act  of  bankruptcy,  unless  by  way  of  fraudu- 
lent preference.     Here,  there  is  no  pretence  for  saying 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were, — 

*'  That  the  executioD  of  the 
deed  in  question  was  not  an  act 
of  bankroptcj,  the  same  deed 
not  beiDg  an  assignment  of  all 
BeQk*8  effects,  nor  of  all  with 
the  exception  of  a  small  or 
colourable    part,    and    having 


been  obtained  by  pressure  and 
importunitj  of  the  defendant, 
and  being  an  assignment  bj 
waj  of  mortgage  precisely  simi- 
lar to  a  previous  one  which  the 
bankrupt  had  paid  off,  and 
the  bankrupt  being  allowed 
bj  means  of  the  deed  further 
credit  and  advances  from  the 
defendant. 


V. 

Allxutt. 
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that  there  was  any  intention  on  Beck's  part  to  prefer  1856. 
the  defendant:  he  made  the  assignment  for  the  bon&  uIle 
fide  purpose  of  relieving  himself  from  pressure,  and  with 
a  view  to  obtain  further  advances  to  enable  him  to  con- 
tinue his  trade.  In  fVedge  v.  NewlyUy  4  B.  &  Ad.  831, 
Taunton,  J.,  in  leaving  the  case  to  the  jury,  stated  the 
law  to  be,  *^  that,  if  a  man  dispose  of  his  stock  in  trade 
or  goods  and  chattels  to  such  an  extent  as  to  disable 
himself  from  carrying  on  his  business  as  a  trader,  and 
make  himself  insolvent,  such  conveyance  is  fraudulent ; 
it  need  not  be  a  transfer  of  all  his  goods  and  chattels; 
nor  is  it  necessary  to  shew  that  he  had  bankruptcy  in 
contemplation,  if  he  knew,  that,  in  making  the  convey- 
ance, he  became  insolvent  and  unable  to  go  on  with  hb 
business :  the  result  in  that  case  must  be  that  the  credi- 
tors in  general  are  delayed,  and  suffer  injury  in  propor- 
tion as  the  particular  creditor  is  benefited."  The  element 
of  insolvency  existed  in  Carr  v.  Burdiss.  In  Lee  v.  Hart, 
10  Exch.  555y  559,  Parke,  B.,  says:  *'  The  statute  (a) 
means  a  fraudulent  gift  or  delivery  or  transfer  of  goods, 
with  intent  immediately  by  that  act  to  defeat  or  delay 
creditors,  as  a  gift  or  delivery  of  goods  on  the  eve  of 
bankruptcy  frequently  is :  but  there  may  be  a  tranfer  of 
goods  by  sale,  with  a  fraudulent  intent  on  the  part  of  the 
trader,  which  is  nevertheless  a  valid  transfer.  If  a  trader 
sells  goods  at  a  less  price  than  they  are  worth,  and  makes 
a  practice  of  it,  though  it  is  obvious  that  such  a  practice 
must  ultimately  end  in  bankruptcy,  none  of  such  sales, 
simply  as  such,  constitutes  an  act  of  bankruptcy ;  and, 
even  where  the  trader  intended,  on  a  particular  sale,  to 
run  away  with  the  price,  and  cheat  his  creditors,  such 
sale  is  not  an  act  of  bankruptcy.  But,  if  the  purchaser 
is  a  party  to  that  intention,  then  it  would  be  a  fraudulent 
transfer  within  the  statute.  This  appears  to  have  been 
the  meaning  of  Lord  Tenterden  in  Cook  v.  Caldecott, 

(a)  12  &  13  Vict.  c.  106,  s.  67. 
2  M  2 
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1856..  M.  &  N.  522,  as  explained  by  the  court  of  King's  Bench 
Hale  »»  Baxter  v.  Pritchard,  1  Ad.  &  E.  456,  3  N.  &  M.  638." 
Allnutt  '^^^  learned  baron  there  assumes  insolvency.  Ex  parte 
Bailey  is  a  case  of  the  same  sort.  In  WorsUy  v.  De 
Mattos,  1  Burr.  467,478,  Lord  Mansfield  says,— "There 
is  a  great  difference  between  the  conveyance  of  all  and 
of  a  part.  A  conveyance  of  a  part  may  be  public,  fair, 
and  honest:  as  a  trader  may  sell,  so  he  may  openly 
transfer  many  kinds  of  property  by  way  of  security; 
but  a  conveyance  of  all  must  either  be  fraudulently  kept 
secret,  or  produce  an  immediate  absolute  bankruptcy." 
And,  at  the  end  of  the  judgment,  p.  484,  he  says, — 
**  Under  all  the  circumstances,  we  are  of  opinion  that 
this  conveyance  of  the  bankrupt  s  whole  substance  to  De 
Mattos,  though  by  way  of  security,  and  for  valuable  con- 
sideration, is  fraudulent  and  an  act  of  bankruptcy.  The 
determination  here  is,  upon  the  assignment  of  alV*  The 
first  hint  of  the  doctrine  of  colourable  exception  is  to  be 
found  in  Wilson  v.  2>ay,  2  Burr.  827,  though  there  the 
assignment  was  of  all  the  party  possessed, — Lord  Mans- 
field saying,  that  **  colorable  exception  of  a  small  part  of 
his  estate  or  effects  would  not  help  the  matter ;  for,  the 
court  would  never  suffer  that  an  evasion  should  prevail 
to  take  such  a  case  out  of  the  general  rule,  which  is 
so  essentially  necessary  to  be  observed  in  order  to  a 
due  execution  of  this  system  of  laws."  Hooper  v. 
Smithf  1  Sir  W.  Bi.  441,  is  a  strong  authority  in  the  de- 
fendant's favor.  Lord  Mansfield  there  says :  "  The  rule 
of  law  is  clear  and  established.  If  a  man,  not  having 
previously  committed  any  act  of  bankruptcy,  in  order 
to  pay  even  a  just  debt,  assigns  all  his  effects  to  the 
creditor, — or  all  but  some  colorable  part  (which  was  the 
case  of  Compton  v.  Bedford,  H.  Vac.  2  G.  3), — or  all  to 
several  creditors,  but  in  total  exchision  of  any  one  or 
more  of  them,— this  in  itself  would  make  him  a  bank- 
rupt; it  would  be  the  very  act  of  bankruptcy.     But  a 
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preference  to  one  creditor,  especially  by  assigning  only  1856. 
part  of  his  goods,  and  to  pay  only  part  of  the  debt,  has  ^i^ 
been  frequently  held  to  be  good  (a) ;  particularly  in  *  "* 
Cock  V.  Goofffelloto,  10  Mod.  489  (the  case  of  a  parent 
and  child),  Small  v.  Owdly,  2  P.  Wms.  427,  and  others. 
Indeed,  if  a  man  makes  over  so  much  of  his  stock  in 
trade  as  to  disable  himself  from  being  a  trader,  this 
would  be  fraudulent.  It  would  be,  as  I  said  in  Compton 
V.  Bedford,  an  assignment  of  his  solvency.  An  assign- 
ment of  all  his  household  goods  would  be  the  same ; 
for,  a  man  can*t  go  on  without  them.  But,  is  half  such 
a  part  of  a  man^s  stock  as  must  necessarily  have  this 
effect  ?  This  would  be  going  beyond  any  case  that  has 
yet  been  determined.  Suppose  he  had  sold  the  goods 
in  question  to  John  or  Thomas,  and  with  that  ready 
money  had  paid  his  mother  part  of  her  debt, — would 
that  sale  or  payment  have  been  void  ?"  Bdlme  v.  Huttmi, 
2  Y.  &  J.  101,  is  also  strongly  in  the  defendant's  favour. 
There  A.  and  B.,  being  in  embarrassed  circumstances, 
conveyed  to  C.  all  the  machinery  in  their  mills,  and 
all  the  machinery  to  be  substituted  in  lieu  thereof,  to 
secure  a  debt  of  3029/.  9«.  7rf.,  with  interest,  defeasible, 
however,  upon  the  payment  of  that  sum,  with  interest, 
by  instalments  of  50/.  in  each  succeeding  month ;  but 
had  other  property :  and  it  was  held  that  this  was  not 
per  se  an  act  of  bankruptcy,  but  that  it  should  have  been 
left  to  the  jury  to  say  whether  the  conveyance  was  a 
fraudulent  preference.  At  the  close  of  the  argument, 
Hullock,  B.,  said  :  "  To  bring  this  within  the  first  class 
of  cases,  it  should  have  been  shewn  that  the  conveyance 
comprehended  all  the  property,  or  at  least  that  there 
was  but  a  colorable  exception.  If  there  were  other 
property,  then  it  was  a  question  for  the  jury  whether  the 
conveyance  was  a  fraudulent  preference.  I  know  of  no 
case  where  a  conveyance  of  part  of  a  man's  property 

(a)  But  see  notes  (r)  and  (0  to  Elsley's  edition,  p.  442. 
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1866.        from  it  that  he  meant  to  defraud  all  his  other  creditors  ? 
Hale         This  is  not  like  a  partial  conveyance  only  of  a  trader's 
Allnutt.     p^^>p^rtyf  which  is  open  to  a  different  consideration.^ 

Bittlestonj  in  reply.  It  is  impossible  to  reconcile  all 
the  decisions  and  dicta  upon  this  subject.  The  safest 
way,  therefore, — and  so  Jervis,  C.  J.,  seems  to  have 
thought  in  Smith  v.  Cannan, — is,  to  look  to  the  words 
of  the  act  Now,  the  67th  section  of  the  12  &  13 
Vict.  c.  106,  enacts,  that,  if  any  trader  liable  to  become 
bankrupt,  shall  make  or  cause  to  be  made  *^  any  fraudu- 
lent grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels,**  "  with  intent  to  defeat  or  delay  his 
creditors,**  he  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy.  In  Porter  v.  Walhery  1 
M.  &  G.  686,  1  Scott,  N.  R.  568,  it  is  said  to  have 
been  ruled  by  Littledale,  J.,  at  nisi  prius,  and  not  to 
have  been  questioned, — that  an  assignment  by  an  inn- 
keeper of  all  the  furniture  and  other  effects  at  the  inn 
(except  his  stock  in  trade,  money,  and  book-debts),  to  a 
creditor,  in  trust  to  sell,  and  pay  himself,  returning  the 
surplus  to  the  innkeeper,  inasmuch  as  it  disabled  the 
latter  from  carrying  on  his  business,  amounted  to  an  act 
of  bankruptcy,  if  the  party  were  insolvent  at  the  time  of 
the  assignment.  \JerviSy  C.  J.  Lord  Wensleydale  says 
(in  Smith  v.  Cannan),  that,  whether  or  not  the  necessary 
effect  of  the  deed  is  to  stop  the  trade,  is  not  the  question. 
He  probably  means  that  it  is  not  the  naked  question.  If 
the  necessary  effect  of  the  deed  is  to  stop  the  trade,  so 
as  to  defeat  or  delay  the  creditors  of  the  trader,  it  is  an 
act  of  bankruptcy.]  Exactly  so.  It  is  impossible  to  look 
at  the  deed  in  the  present  case,  in  conjunction  with  the 
other  circumstances,  without  seeing  that  its  necessary 
effect  must  be  to  stop  Beck's  trade,  and  so  to  tend  to 
defeat  and  delay  his  other  creditors.  \Jervis,  C.  J.  Is 
not  the  real  lest,  whether  the  necessary  effect  of  the 
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deed  is  to  defeat  or  delay  the  creditors  ?     It  is  always  a        1856. 
question  for  the  jury :  still  they  must  find  the  necessary 
consequence  of  the  man's  act     If  the  effect  of  the  deed,  ». 

from  the  state  in  which  the  trader  is,  must  necessarily  be 
to  wind  him  up,  undoubtedly  it  would  be  an  act  of 
bankruptcy.  But  here  that  was  not  the  necessary  effect 
of  the  deed.  If  he  paid  the  instalments,  he  would  get 
more  time.] 

Jervis,  C.  J.  As  this  is  a  case  of  considerable  im- 
portance, it  will  be  desirable  to  take  time  for  deliberation, 
in  order  that  the  view  we  take  may  be  put  in  precise 
language. 

Cur.  adv.  vult 

Jervis,  C  J.,  now  delivered  the  judgment  of  the 
court. 

We  are  of  opinion,  that,  under  the  circumstances 
stated  in  the  case,  the  deed  of  the  5th  of  April,  1854, 
does  not  appear  to  have  been  an  act  of  bankruptcy,  and 
that  consequently  the  defendant  is  entitled  to  our 
judgment. 

The  deed  was  made  between  Isaac  Beck,  the  bank- 
rupt, of  the  one  part,  and  the  defendant  of  the  other 
part.  It  recited,  according  to  the  fact,  that  the  bankrupt 
was  indebted  to  the  defendant  in  570/.  15*.  Ud.,  upon 
balance  of  account  for  goods  sold  and  delivered;  and 
that,  being  pressed  for  payment,  he  had  agreed,  as  an 
inducement  for  forbearance,  to  execute  that  security. 
It  then  proceeded  to  mortgage  to  the  defendant,  by  way 
of  demise,  the  public-house  in  which  the  bankrupt 
carried  on  business,  and  to  assign  his  trade  and  other 
fixtures  and  moveable  property  in  the  house,  other  than 
his  stock  in  trade;  with  a  proviso  for  payment  by  the 
bankrupt  to  the  defendant  of  the  sum  due,  with  interest 


V. 

Allnutt. 


526  IN  THE  COMMON   PLEAS, 

1856.       at  5  per  cent,  by  iDstalments,  the  period  for  payment 
l£^LE        ^^  which  extended  over  several  months. 

The  value  of  the  property  mortgaged  was  between 
30CUL  and  400/.  The  value  of  the  bankrupt's  assets  at 
the  time  was  between  WOOL  and  1200/.  His  debts 
amounted  to  nearly  4000/. 

The  bankrupt  continued  his  business,  received  further 
supplies  of  goods  and  advances  of  money  from  the 
defendant,  and  made  various  payments  to  creditors  after 
the  execution  of  the  deed.  He  became  bankrupt  on  the 
22nd  of  July  in  the  same  year. 

It  appears,  therefore,  that  this  does  not  fall  within 
that  class  of  cases  in  which  an  assignment  has  been  made 
of  the  whole,  or  the  whole  with  a  colorable  excep- 
tion, of  the  trader's  property,  the  necessary  result  of 
which  is,  to  defeat  and  delay  creditors  by  producing 
absolute  present  insolvency  and  incapacity  to  carry  on 
trade,  and  withdrawing  the  whole  of  the  property  from 
the  reach  of  the  creditors  by  the  ordinary  legal  reme- 
dies. Nor  is  the  deed  void  by  reason  of  being  a  frau- 
dulent preference  of  the  creditor  to  whom  the  security 
was  given,  because,  assuming  it  to  have  been  made  in 
contemplation  of  bankruptcy,  it  was  not  voluntary  on 
the  part  of  the  bankrupt,  but  was  procured  by  means  of 
preflBure  on  the  part  of  the  creditor. 

The  fact  so  much  relied  on  for  the  plaintiff,  that  the 
bankrupt,  at  the  time  of  executing  the  deed,  was 
indebted  to  the  amount  of  nearly  400021,  and  that  other 
creditors  were  pressing  him  for  payment,  is  important 
in  determining  whether  the  assignment  was  made  in 
consequence  of  the  importunity  of  the  defendant,  or 
whether  it  was  uninfluenced  thereby,  and  made  with  a 
view  to  give  him  a  fraudulent  preference;  in  which  case, 
according  to  the  rule  in  Cook  v.  Pritchard^  5  M.  &  G. 
329,  6  Scott,  N.  R.  34,  the  deed  would  be  void,  notwitb- 
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Standing  the  pressure.  It  appears,  however,  that  inost  1856. 
of  those  other  pressing  creditors  had  been  settled  with  Uale 
and  paid  before  the  bankruptcy  :  and  there  is  not,  there-      ^    "• 

*  ^  .  .  «  Al.LNUTT. 

fore,  sufficient  ground  for  coming  to  the  conclusion  that 
the  pressure  by  the  defendant  exercised  no  influence 
upon  the  mind  of  the  bankrupt ;  and^  if  it  did  exercise 
any,  there  was  no  fraudulent  preference, — Brawn  v. 
Kemptofiy  19  Law  Journ.  C.  P.  169. 

Neither  does  the  case  fall  within  the  class  of  assign- 
ments void  by  the  statute  of  Elizabeth,  and  therefore 
acts  of  bankruptcy,  as  being  made  without  valuable 
consideration,  or  for  a  consideration  fraudulently  inade- 
quate ;  because  it  was  given  to  secure  a  debt  of  greater 
amount  than  the  value  of  the  property  assigned.  And 
there  is  no  other  circumstance  in  the  case  to  shew  that 
the  deed  was  executed  in  bad  faith,  for  the  purpose  of 
defeating  or  delaying  creditors. 

We  therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

(a)  Sec  Leake  v.  Youngs  5  Ellis  &  B. 


T 


Stammers  v.  Hughes  and  Stanley. 

June  12. 

IIE  defendant,  Emma  Stanley,  was  arrested  at  Liver-  xhe  court  will 
pool  on  the  10th  of  May  last,  upon  a  writ  of  capias  ®'*^®[^t°o*"for 
issued  against  her  by  virtue  of  a  judge's  order  obtained  the  discharffe 

.  .  .  from  custody  of 

upon  an  affidavit  of  the  plaintiff,  stating,  that  the  above-  a  party  arrest- 
named  defendants  were  before  and  at  the  time  of  the  under  the  Ta  2 
commencement  of  this  suit,  and  still  were,  justly  and  ^*^*'  ^foi^he 
truly  indebted  to  the  plaintiff  in  the  sum  of  63/.  for  restoration  of 

money  deposit- 
ed on  the  arrest, 
where  it  plainly  appears  that  the  plaintiff  has  no  cause  of  action. 
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1856.        work  and  labour  done  by  him  for  the  defendants  and  at 
Stammkbs     ^^^^^  request,  and  for  money  paid  &c.  for  their  use  ;  that 

„  ^'  the  above-named  Emma  Stanley,  who  was  an  actress  and 

Hughes.  '^ 

vocalist^  had  accepted  and  entered  mto  an  engagement 

for  a  considerable  period  for  New  York,  with  the  pro- 
prietor of  a  theatre  there ;  that  deponent  was  informed 
by  the  person  through  whom  such  engagement  was 
made  (and  which  information  he  believed  to  be  true), 
that  the  said  Emma  Stanley  would  sail  from  Liverpool 
on  or  about  the  10th  of  May;  and  that  he  verily  be- 
lieved he  would  lose  the  said  63/.  so  due  and  owing  to 
him  as  aforesaid,  unless  the  said  Emma  Stanley  were 
forthwith  apprehended  and  held  to  bail. 

Being  so  arrested^  Miss  Stanley  deposited  with  the 
sheriff  of  Lancashire  63/.,  the  amount  of  the  alleged 
debt,  and  10/.  for  costs,  and  on  a  former  day  in  this 
term, 

Gifford  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  money  so  deposited  with  the 
sheriff  should  not  be  restored  to  Miss  Stanley,  on 
the  ground  that  the  proceeding  was  an  abuse  of  the 
process  of  the  court.  The  motion  was  founded  upon 
affidavits  denying  that  the  defendants  or  either  of  them 
were  or  was  indebted  to  the  plaintiff  in  any  money 
whatever;  and  alleging  that  the  plaintiff's  pretended 
claim  was  founded  upon  an  agreement  (since  put  an 
end  to)  of  which  the  following  is  a  copy : — 

"  Agreement  made  this day  of  November,  1855, 

between  Joseph  Stammers  and  Thomas  William  Hughes 
of  the  one  part,  and  Emma  Stanley  of  the  other  part. 
In  consideration  of  the  services  to  be  rendered  and  {per- 
formed by  the  said  Emma  Stanley  as  hereinafter  men- 
tioned,  they  the  said  J.  Stammers  and  T.  W.  Hughes 
hereby  agree  to  engage  the  said  Emma  Stanley  for  the 
term  of  one  year,  commencing  from  the  10th  of  Decern- 
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trader*s  stock,  for  the  fair  price  of  that  part,  cannot  be  1856. 
objected  to.  But  the  sale  of  the  whole  for  the  price  of  Halb 
a  part,  not  because  the  trader  is  obliged,  under  pressure, 
to  sell  his  stock  for  less  than  its  value,  but  because  an 
old  debt  is  taken  as  part  of  the  price,  though  it  may  not 
be  the  movii^  cause  of  the  transfer,  admits  of  a  different 
consideration,  and  might  be  held  to  be  an  act  of  bank- 
ruptcy, without  conflicting  with  former  decisions.  It 
comes  within  all  the  mischiefi  referred  to  by  the  counsel 
for  the  plaintiffs,  as  deduced  from  the  older  cases.  The 
trader  gets  no  present  equivalent  for  his  stock ;  and  the 
transfer,  having  the  effect  of  defeating  and  delaying  his 
creditors,  would  be  a  fraudulent  transfer  with  the  intent 
to  effect  that  object"  Newton  v.  Chantler,  7  East,  138, 
also  supports  the  distinction  here  contended  for:  Lord 
EUenborough  there  says, — ^*  As  a  general  proposition,  it 
cannot  be  disputed  that  a  conveyance  by  deed  by  a 
trader  of  all  his  property  to  a  particular  creditor,  in 
prejudice  of  the  rest,  is  an  act  of  bankruptcy.  Every 
man  must  be  taken  to  contemplate  the  ordinary  conse- 
quences of  his  own  act  at  the  time  of  the  act  done. 
Here,  the  necessary  effect  of  the  act  done,  was,  to  turn 
round  all  his  other  creditors,  and  prevent  them  from 
pursuing  their  present  ordinary  remedy  against  him  for 
the  payment  of  their  demands,  leaving  them  only  to  look 
to  him  for  the  future  surplus,  if  any.  Being  insolvent 
within  his  own  knowledge  at  the  time,  and  two  writs  out 
against  him,  he  must  have  contemplated  bankruptcy  by 
means  of  arrest  and  lying  in  gaol  two  months;  and, 
under  these  circumstances,  he  gives  the  bill  of  sale  to 
one  of  his  creditors,  conveying  a//  his  property.  Must 
he  not,  then,  have  contemplated  the  necessary  conse- 
quence of  his  own  act?  And,  as  such  an  act  must  have 
the  effect  of  defeating  or  delaying  all  his  other  creditors, 
by  stripping  him  of  all  he  had,  and  disabling  him  fit>m 
carrying  on  his  trade,  must  I  not  deduce  the  inference 
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1856.        from  it  that  he  meant  to  defraud  all  his  other  creditors  ? 
Hale         This  is  not  like  a  partial  conveyance  only  of  a  trader*s 
Allnutt.     pTf'opertyy  which  is  open  to  a  different  consideration.^ 

Biitleston,  in  reply.  It  is  impossible  to  reconcile  all 
the  decisions  and  dicta  upon  this  subject  The  safest 
way,  therefore, — and  so  Jervis,  C.  J.,  seems  to  have 
thought  in  Smith  v.  Cannan, — is,  to  look  to  the  words 
of  the  act  Now,  the  67th  section  of  the  12  &  13 
Vict.  c.  106,  enacts,  that,  if  any  trader  liable  to  become 
bankrupt,  shall  make  or  cause  to  be  made  **  any  fraudu- 
lent grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels,**  *^  with  intent  to  defeat  or  delay  his 
creditors,"  he  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy.  In  Porter  v.  Walker,  1 
M.  &  G.  686,  1  Scott,  N.  R.  568,  it  is  said  to  have 
been  ruled  by  Littledale,  J.,  at  nisi  prius,  and  not  to 
have  been  questioned, — that  an  assignment  by  an  inn- 
keeper of  all  the  furniture  and  other  effects  at  the  inn 
(except  his  stock  in  trade,  money,  and  book-debts),  to  a 
creditor,  in  trust  to  sell,  and  pay  himself,  returning  the 
surplus  to  the  innkeeper,  inasmuch  as  it  disabled  the 
latter  from  carrying  on  his  business,  amounted  to  an  act 
of  bankruptcy,  if  the  party  were  insolvent  at  the  time  of 
the  assignment  [Jervis,  C.  J.  Lord  Wensleydale  says 
(in  Smith  v.  Cannan),  that,  whether  or  not  the  necessary 
effect  of  the  deed  is  to  stop  the  trade,  is  not  the  question. 
He  probably  means  that  it  is  not  the  naked  question.  If 
the  necessary  effect  of  the  deed  is  to  stop  the  trade,  so 
as  to  defeat  or  delay  the  creditors  of  the  trader,  it  is  an 
act  of  bankruptcy.]  Exactly  so.  It  is  impossible  to  look 
at  the  deed  in  the  present  case,  in  conjunction  with  the 
other  circumstances,  without  seeing  that  its  necessary 
effect  must  be  to  stop  Beck's  trade,  and  so  to  tend  to 
defeat  and  delay  his  other  creditors.  [Jervis,  C.  J.  Is 
not   the  real  test,  whether  the  necessary  effect  of  the 
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deed  is  to  defeat  or  delay  the  creditors  ?     It  is  always  a        i856. 
question  for  the  jury:  still  they  must  find  the  necessary         „~ 
consequence  of  the  man's  act     If  the  effect  of  the  deed,  »• 

from  the  state  in  which  the  trader  is,  must  necessarily  be 
to  wind  him  up,  undoubtedly  it  would  be  an  act  of 
bankruptcy.  But  here  that  was  not  the  necessary  effect 
of  the  deed.  If  he  paid  the  instalments,  he  would  get 
more  time.] 

Jervis,  C.  J.  As  this  is  a  case  of  considerable  im* 
portance,  it  will  be  desirable  to  take  time  for  deliberation, 
in  order  that  the  view  we  take  may  be  put  in  precise 
language. 

Cur,  adv.  vult. 

Jervis,  C  J.,  now  delivered  the  judgment  of  the 
court. 

We  are  of  opinion,  that,  under  the  circumstances 
stated  in  the  case,  the  deed  of  the  5th  of  April,  1854, 
does  not  appear  to  have  been  an  act  of  bankruptcy,  and 
that  consequently  the  defendant  is  entitled  to  our 
judgment. 

The  deed  was  made  between  Isaac  Beck,  the  bank- 
rupt, of  the  one  part,  and  the  defendant  of  the  other 
part.  It  recited,  according  to  the  fact,  that  the  bankrupt 
was  indebted  to  the  defendant  in  570L158.  lie?.,  upon 
balance  of  account  for  goods  sold  and  delivered;  and 
that,  being  pressed  for  payment,  he  had  agreed,  as  an 
inducement  for  forbearance,  to  execute  that  security. 
It  then  proceeded  to  mortgage  to  the  defendant,  by  way 
of  demise,  the  public-house  in  which  the  bankrupt 
carried  on  business,  and  to  assign  his  trade  and  other 
fixtures  and  moveable  property  in  the  house,  other  than 
his  stock  in  trade;  with  a  proviso  for  payment  by  the 
bankrupt  to  the  defendant  of  the  sum  due,  with  interest 
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1856.       at  5  per  cent,  by  instalmentSi  the  period  for  payment 
5ale        ^^  which  extended  over  several  months. 

The  value  of  the  property  mortgaged  was  between 
SOOiL  and  400/.  The  value  of  the  bankrupt's  assets  at 
the  time  was  between  WOOL  and  1200/.  His  debts 
amounted  to  nearly  4000/. 

The  bankrupt  continued  his  business,  received  further 
supplies  of  goods  and  advances  of  money  from  the 
defendant,  and  made  various  payments  to  creditors  after 
the  executicm  of  the  deed.  He  became  bankrupt  on  the 
22nd  of  July  in  the  same  year. 

It  appears,  therefore,  that  this  does  not  fall  within 
that  class  of  cases  in  which  an  assignment  has  been  made 
of  the  whole,  or  the  whole  with  a  colorable  excep- 
tion, of  the  trader's  property,  the  necessary  result  of 
which  is,  to  defeat  and  delay  creditors  by  producing 
absolute  present  insolvency  and  incapacity  to  carry  on 
trade,  and  withdrawing  the  whole  of  the  property  from 
the  reach  of  the  creditors  by  the  ordinary  legal  reme- 
dies. Nor  is  the  deed  void  by  reason  of  being  a  frau- 
dulent preference  of  the  creditor  to  whom  the  security 
was  given,  because,  assuming  it  to  have  been  made  in 
contemplation  of  bankruptcy,  it  was  not  voluntary  on 
the  part  of  the  bankrupt,  but  was  procured  by  means  of 
preasure  on  the  part  of  the  creditor. 

The  fact  so  much  relied  on  for  the  plaintiff,  that  the 
bankrupt,  at  the  time  of  executing  the  deed,  was 
indebted  to  the  amount  of  nearly  4000/^,  and  that  other 
creditors  were  pressing  him  for  payment,  is  important 
in  determining  whether  the  assignment  was  made  in 
consequence  of  the  importunity  of  the  defendant,  or 
whether  it  was  uninfluenced  thereby,  and  made  with  a 
view  to  ^ve  him  a  fraudulent  preference;  in  which  case, 
according  to  the  rule  in  Cook  v.  Pritchitrd,  5  M.  &  G. 
329,  6  Scott,  N.  R.  34,  the  deed  would  be  void,  notwith- 
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standing  the  pressure.     It  appears,  however,  that  roost        1856. 
of  those  other  pressing  creditors  had  been  settled  with        uaH 
and  paid  before  the  bankruptcy ;  and  there  is  not,  there-      ^    *'- 
fore,  sufficient  ground  for  coming  to  the  conclusion  that 
the  pressure  by  the  defendant  exercised  no  influence 
upon  the  mind  of  the  bankrupt ;   and,  if  it  did  exercise 
any,  there  was  no  fraudulent  preference, — Brawn  v. 
Kemptauy  19  Law  Journ.  C.  P.  169. 

Neither  does  the  case  fall  within  the  class  of  assign- 
ments void  by  the  statute  of  Elizabeth,  and  therefore 
acts  of  bankruptcy,  as  being  made  without  valuable 
consideration,  or  for  a  consideration  fraudulently  inade- 
quate ;  because  it  was  given  to  secure  a  debt  of  greater 
amount  than  the  value  of  the  property  assigned.  And 
there  is  no  other  circumstance  in  the  case  to  shew  that 
the  deed  was  executed  in  bad  faith,  for  the  purpose  of 
defeating  or  delaying  creditors. 

We  therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

(a)  Sec  Leake  v.  Youngs  5  Ellis  &  B. 


T 


Stammers  v.  Hughes  and  Stanley. 

June  12. 

HE  defendant,  Emma  Stanley,  was  arrested  at  Liver-  xhe  court  will 
pool  on  the  10th  of  May  last,  upon  a  writ  of  capias  ^'^^[^j^o' fo^ 
issued  against  her  by  virtue  of  a  judge's  order  obtained  the  discharee 
upon  an  affidavit  of  the  plaintiff,  stating,  that  the  above-  a  party  arrett- 
named  defendants  were  before  and  at  the  time  of  the  „„^j°°  ^16*^^2 
commencement  of  this  suit,  and  still  were,  justly  and  ^'?*rf  1^*1,^ 
truly  indebted  to  the  plaintiff  in  the  sum  of  631  for  restoration  of 

money  deposit- 
ed on  tbe  arrest, 
where  it  plainly  appears  that  the  plaintiff  has  ho  caute  of  action. 
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1856.        work  and  labour  done  by  him  for  the  defendants  and  at 
Stammkbs     ^'*®'^  request,  and  for  money  paid  &c.  for  their  use ;  that 

„  ^'  the  above-named  Emma  Stanley,  who  was  an  actress  and 

Hughes.  '^ 

vocalist,  had  accepted  and  entered  into  an  engagement 

for  a  considerable  period  for  New  York,  with  the  pro- 
prietor of  a  theatre  there ;  that  deponent  was  informed 
by  the  person  through  whom  such  engagement  was 
made  (and  which  information  he  believed  to  be  true), 
that  the  said  Emma  Stanley  would  sail  from  Liverpool 
on  or  about  the  10th  of  May;  and  that  he  verily  be- 
lieved he  would  lose  the  said  63/.  so  due  and  owing  to 
him  as  aforesaid,  unless  the  said  Emma  Stanley  were 
forthwith  apprehended  and  held  to  bail. 

Being  so  arrested.  Miss  Stanley  deposited  with  the 
sheriff  of  Lancashire  63/.,  the  amount  of  the  alleged 
debt,  and  10/.  for  costs,  and  on  a  former  day  in  this 
term, 

Gifford  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  money  so  deposited  with  the 
sheriff  should  not  be  restored  to  Miss  Stanley,  on 
the  ground  that  the  proceeding  was  an  abuse  of  the 
process  of  the  court.  The  motion  was  founded  upon 
affidavits  denying  that  the  defendants  or  either  of  them 
were  or  was  indebted  to  the  plaintiff  in  any  money 
whatever;  and  alleging  that  the  plaintiff's  pretended 
claim  was  founded  upon  an  agreement  (since  put  an 
end  to)  of  which  the  following  is  a  copy : — 

"  Agreement  made  this day  of  November,  1855, 

between  Joseph  Stammers  and  Thomas  William  Hughes 
of  the  one  part,  and  Emma  Stanley  of  the  other  part. 
In  consideration  of  the  services  to  be  rendered  and  per- 
formed by  the  said  Emma  Stanley  as  hereinafter  men- 
tioned,  they  the  said  J.  Stammers  and  T.  W.  Hughes 
hereby  agree  to  engage  the  said  Emma  Stanley  for  the 
term  of  one  year,  commencing  from  the  10th  of  Docem- 
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ber  next,  to  play,  sing,  and  perform  in  a  musical  mono-        J  856. 
logue,  or  similar  entertainment,  such  performances  to     stammers 

take  place  for  two  months  at  least  in  the  metropolis  of     „  •• 
^  *^  Hughes. 

London,  and  afterwards  for  the  remainder  of  the  said 
term  of  twelve  months  at  such  place  or  places  as  they 
the  said  J.  Stammers  and  T.  W.  Hughes  shall  appoint. 
And  the  said  J.  Stammers  and  T.  W.  Hughes,  in  consi- 
deration of  such  services  as  aforesaid,  further  agree  to 
pay  to  the  said  Emma  Stanley  a  sum  equal  to  one  third 
part  of  the  gross  receipts  taken  or  payable  on  account  of 
the  said  performances  as  aforesaid,  free  and  clear  of  all 
deductions  whatsoever,  and  further  covenant  and  agree 
that  twenty-four  of  such  performances  as  aforesaid  shall 
take  place  per  month  during  the  time  that  the  same 
shall  be  holden  in  London,  and  twelve  of  such  perform- 
ances at  least  per  month  when  the  same  shall  take  place 
elsewhere;  and,  in  default  of  such  respective  numbers 
of  twenty -four  and  twelve  performances  taking  place  per 
month  as  aforesaid,  then  they  the  said  J.  Stammers  and 
T.  W.  Hughes  agree  to  pay  the  said  Emma  Stanley  at  the 
rate  of  3/.  lOs,  for  each  and  every  such  default.  And  the 
said  J.  Stammers  and  T.  VV.  Hughes  agree  to  hire  and  pro- 
vide suitable  rooms  and  places  for  such  performances,  and 
to  pay  the  rent  and  all  other  necessary  expenses  for  the 
same,  including  gas  and  musicians,  servants'  and  assistants' 
wages  (except  the  dresser  of  the  said  Emma  Stanley); 
and  also  to  provide  all  stage  fittings,  furniture,  and 
decorations,  and  also  fitting  and  proper  musicians 
and  other  assistants  for  such  performances  as  aforesaid : 
and,  further,  that  they  will  advertise  and  announce  such 
entertainments  in  newspapers  and  by  bills,  and  will  use 
all  other  reasonable  and  proper  means  of  obtaining 
publicity  and  success  for  the  said  entertainment :  and, 
further,  that,  during  the  said  term  of  one  year,  they  the 
said  J.  Stammers  and  T.  W.  Hughes  will  not,  nor  will 
either   of  them,  introduce   or   cause  or  procure  to   be 
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1856-        introduced  or  played  the  same  or  any  similar  entertain- 
ment:  and)  further,  the  said  J.  Stammers  and  T.  W. 


Stammers 


^-  Hughes  hereby  agree  to  pay  or  cause  to  be  paid  to  the 

said  Emma  Stanley  the  said  sum  equal  to  the  one  third 
part  of  the  said  gross  receipts  so  to  be  paid  to  her  as 
aforesaid  before  12  o'clock  of  the  day  following  the  day 
on  which  such  performance  shall  take  place  or  such 
gross  receipts  be  received,  or,  if  twenty-four  and  twelve 
such  performances  respectively  shall  not  take  place  each 
month  as  aforesaid,  then,  at  the  expiration  of  each  month, 
a  sum  at  the  rate  of  3^  lO^.  for  each  and  every  per- 
formance less  than  the  said  number  of  twenty-four  and 
twelve  respectively:  And,  for  the  consideration  afore- 
said, the  said  J.  Stammers  and  T,  W.  Hughes  performing 
the  covenants  and  agreements  hereinbefore  contained  on 
their  parts,  the  said  Emma  Stanley  hereby  agrees  to 
perform  the  said  entertainments  for  the  term  of  one 
year,  commencing  from  the  10th  day  of  December  next, 
exclusively  for  the  said  J.  Stammers  and  T.  W.  Hughes, 
in  manner  and  at  the  time  aforesaid ;  and,  further,  to 
use  her  best  endeavours  to  make  the  said  entertainment 
successful  and  popular,  and,  after  the  expiration  of  two 
months  from  the  10th  day  of  December  next,  at  such 
place  or  places  as  the  said  J.  Stammers  and  T.  W. 
Hughes  may  appoint ;  and,  further,  that  the  said  Emma 
Stanley  shall  and  will  pay  all  her  own  and  her  dresser's 
travelling  and  personal  expenses, — provided  always,  that, 
if  the  said  Emma  Stanley  should  be  required  to  travel 
out  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
then  the  travelling  expenses  of  the  said  Emma  Stanley 
shall  be  defrayed  by  the  said  J.  Stammers  and  T.  W. 
Hughes:  And  the  said  Emma  Stanley  further  agrees 
that  she  will  provide  herself  with  all  dresses  and  pro- 
perties necessary  for  the  said  entertainment :  Provided 
always,  that,  if  the  said  J.  Stammers  and  T.  W.  Hughes 
shall  neglect  or  refuse  to  pay  the  said  moneys  so  to  be 
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paid  to  the  said  Emma  Stanley  as  aforesaid,  at  the  time        1856. 
aforesaid,  or  shall  make  default  in  any  of  the  covenants  "i  ~~ 

or  agreements  herein  contained,  then  she  the  said  ^  «• 
Emma  Stanley,  on  giving  one  week^s  notice  of  such  her 
intention  to  the  said  J.  Stammers  and  T.  W.  Hughes, 
may  determine  this  agreement,  and  the  same  shall  be 
wholly  void  and  of  no  effect,  anything  herein  contained  to 
the  contrary  notwithstanding :  And  it  is  hereby  further 
agreed  between  all  the  said  parties  hereto,  that  the  said 
T.  W.  Hughes,  or  his  appointee,  shall  in  the  first  place 
take  all  moneys  received  on  account  of  the  said  enter- 
tainment, and  thereout  from  time  to  time  pay  the  said 
Emma  Stanley  the  said  sum  or  sums  of  money  equal 
to  one  clear  third  of  the  said  gross  receipts  as  afore- 
said: Provided  lastly,  that  the  said  J.  Stammers  and 
T.  W.  Hughes  shall  have  the  exclusive  right  to  receive 
for  their  own  use  and  benefit  all  profits  that  may  be 
derived  from  the  sale  of  the  programmes  and  songs 
connected  with  the  said  entertainment." 

(Signed  by  the  three  parties.) 

At  the  foot  of  the  agreement  was  the  following 
memorandum,  signed  by  Stammers  and  Miss  Stanley, — 
'^Messrs.  Stammers  and  Hughes  reserve  to  themselves 
the  right  of  publishing  and  selling  the  programmes  and 
words  of  such  entertainment." 

Gifford  admitted  that  there  was  an  authority  opposed 
to  the  application,  viz.  the  case  of  Copeland  v.  Childy 
22  Law  Joum.  Q.  B,  279.  IWUles^  J.  There  is  also 
an  authority  in  your  favour  in  the  Exchequer, — Pegler 
V.  Hislap,  1  Exch.  437, — where  Parke,  B.  says :  **  I  think 
the  words  of  the  statute  leave  the  whole  matter  at  large. 
Under  the  statute  12  G.  1,  c.  29,  the  plaintiff  had  a 
right  to  arrest  the  defendaiU  on  one  condition  only,  that 
he  made  an  affidavit  of  the  cause  of  action ;  and  that 
affidavit  could   not   be  contradicted.     But  the   statute 
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1856         1  &  2  Vict.  c.   110,  differs  from  that  very  materially ; 

Stammers     ^^^>  ^y  ^^®  ^^^  section,  the  plaintiff  is  bound  by  affidavit 

,.  ''*  to  shew  to  the  satisfaction  of  a  judge  ^  that  he  has  a 

Hik;iie8.  .  JO 

cause  of  action  against  the  defendant  to  the  amount  of 
20/.  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  he  is  about  to  quit  England ;'  and  the  6th 
section  allows  any  defendant  to  appeal  to  a  court  against 
the  order  of  a  judge  for  holding  him  to  bail.  The  whole 
matter  is  therefore  left  at  large  by  the  wording  of  the 
statute,  and  the  defendant  is  not  precluded  from  disputing^ 
at  this  staff e  of  the  proceedinffs,  either  the  cause  of  action  or 
other  matters  which  the  plaintiff's  affidavits  contain.  Act- 
ing upon  this  view  at  Chambers,  I  have  relievM  parties 
where  the  debt  was  barred  by  the  statute  of  limitations. 
It  must,  however,  be  a  very  clear  case  that  the  plaintiff  had 
no  cause  of  action,  or  we  should  not  interfere^  Graham  v. 
Sandrinelli,  16  M.  &  W.  191,  was  also  referred  to. 

Watson  and  Pearse  shewed  cause,  upon  long  affidavits 
detailing  the  history  of  the  engagement  and  its  alleged 
breach,  but  failing  to  make  out  that  Stammers  had  any 
cause  of  action  against  the  defendants  jointly  or  against 
Miss  Stanley  separately.  The  real  question  is,  whether 
it  is  competent  to  the  court  upon  a  motion  of  this  sort 
to  enter  into  any  inquiry  save  as  to  whether  or  not  the 
defendant  was  about  to  quit  the  country.  There  is  an 
express  decision  of  Coleridge,  J.,  in  Copeland  v.  Child, 
that  the  court  cannot  try  upon  affidavit  the  existence 
of  the  alleged  debt.  That  learned  judge,  evidently 
after  much  consideration,  says :  "  Section  3  reserves 
the  power  of  holding  the  defendant  to  bail  where  the 
plaintiff  shall  shew  to  the  satisfaction  of  a  judge  that  he 
has  a  cause  of  action  to  the  amount  of  20/.  or  upwards, 
or  has  sustained  damage  to  that  amount,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  is 
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about  to  quit  England     One  of  these  points  goes  to  the        1866. 
foundation  of  the  action,  that  is,  directly  to  the  merits,  ""stammem" 
The  other  is  a  matter  collateral,  viz.  whether  the  defend- 
ant is  about  to  quit  the  country.     Section  6  gives  the 
defendant  liberty  to  apply  to  a  judge  or  the  Court  to  be 
discharged  out  of  custody.     I  quite  agree  that  there  is 
nothing  in  the  words  of  the  act  to  shew  that  any  dis- 
tinction is  to  be  made  between  the  two  questions ;  but 
the  judges  have  held,  that,  as  before  the  act^  people  were 
never  allowed  to  deny  the  truth  of  the  affidavit  to  hold  to 
bail,  because  that  was  matter  which  went  to  the  merits,  and 
was  ultimately  to  be  tried  by  the  jury,  so  now,  for  the  same 
reason,  as  to  the  existence  of  a  debt  or  cause  of  action,  the 
practice  is  to  stand  as  before,  and  the  affidavit  therefore  is 
conclusive,  subject,  however,  to  its  being  impeached  for 
matter  apparent  on  the  face  of  it.     The  only  question 
which  the  judge  enters  into,  is,  whether  the  party  is 
about  to  leave  the  kingdom.     As  that  point  cannot  be 
discussed  elsewhere,  the  parties  are   heard   upon   the 
merits.     On  that  ground,  the  defendant  is  allowed  to 
file  affidavits,  and  the  plaintifi^  may  file  further  affidavits. 
The  courts  have  never  gone  beyond  that.    If  I  were  now 
to  receive  affidavits  as  to  the  cause  of  action,  there  might 
be  this  inconvenience  :  I  might  discharge  the  defendant 
on  the  case  made  by  the  affidavits,  but  the  jury  might 
take  an  entirely  difierent  view  of  the  matter;  and  the 
result  would  be,  that  the  plea  would  not  be  made  out, 
and  yet  in  the  meantime  the  defendant  might  have  left 
the   country.      The   practice   has  uniformly  been   the 
other  way.      It  is  founded   upon  a  full  consideration 
of  what  the  law  was  before,  and  what  would  be  the 
most  convenient  and  equitable  rule  to  pursue  for  the 
future.**    The  only  authority  opposed  to  that  is  the  case 
of  Pegler  v.  Hislop,  1  Exch.  437,  where  the  matter  was 
hardly  discussed  at  all.     \Jervis,  C.  J.     I  observe  my 
Brother  Coleridge  says,  it  had  been  before  decided  in 
VOL.  zviii. — c.  B.  2  N 
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1856.        the  way  he  mentions.     Does  he  mention  where?]     He 

Stammers    ^^^^  °^^>   neither  does  he  refer  to  PegUr  v.  Hislop. 

*'•  [Jervis^  C.  J.     The  agreement  states  that  Miss  Stanley 

xlCJGHCS*  _ 

is  to  be  paid  by  a  proportion  of  the  gross  proceeds.  Is 
not  that  decisive  ?]  The  present  claim  is  for  preliminary 
expenses.  [Jervis^  C.  J.  It  is  all  part  of  the  same 
transaction.]     It  is  a  question  for  a  jury. 

Giffordy  in  support  of  his  rule,  was  stopped  by  the 
court, 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  It  appears  that  Stammers  and  Hughes 
negotiate  for  what  they  call  a  monological  entertainment 
to  be  given  by  Miss  Stanley;  and  an  agreement  is 
entered  into  between  Stammers  and  Hughes  of  the 
one  part  and  Miss  Stanley  of  the  other  part,  by 
which  they  engage  her  for  one  year,  stipulating  to  pay 
her  one  third  of  the  gross  receipts,  and  a  certain  sum 
per  night  in  the  event  of  their  failing  to  get  up  a  given 
number  of  performances  in  each  month.  The  matter 
not  proving  a  successful  speculation,  the  agreement  is 
somehow  put  an  end  to,  and  Mr.  Stammers  brings  an 
action  against  Hughes  and  Miss  Stanley,  in  which  he 
has  the  boldness  to  swear  that  they  are  indebted  to  him 
in  the  sum  of  63/.  for  work  and  labour  done  by  him  for 
them  at  their  request,  and  for  money  paid  by  him  for 
their  use.  I  think  it  is  a  gross  abuse  of  the  process  of  the 
court,  and  that  we  have  abundant  authority  to  redress  it. 

Cresswell,  J.  Pegler  v.  HUhp  is  a  distinct  autlio- 
rity  to  shew  that  the  court  has  power  to  enter  into  the 
inquiry.  The  very  words  of  the  3rd  section  of  the 
I  &  2  Vict,  c.  110  shew  it.  I  do  not  see  why  the 
defendant  should  not  be  permitted  upon  a  motion  of 
this  sort  to  controvert  the  )^zistence  of  the  debt :  and  I 
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am  satisfied,  upon  the  affidavits  brought  before  us«  that        1856. 
the  plaintiff's  claim  is  wholly  unfounded.  Stammers 


Williams,  J.  I  am  of  the  same  opinion.  I  never 
for  a  moment  doubted  that  the  question  was  an  open 
one.  But,  at  the  same  time,  I  have  always  said  that  I 
would  not  take  upon  myself  to  try  a  question  which  was 
at  all  doubtful.  I  have  no  hesitation  in  the  present  case 
in  saying  that  the  plaintiff  has  not  a  shadow  of  claim. 

WiLLES,  J.  I  am  of  the  same  opinion.  Even  before 
the  statute  1  &  2  Vict  c.  110,  I  apprehend  the  coort 
had  abundant  power  to  interfere  to  prevent  an  abuse  of 
its  procesa  Cocker  v.  Tempest^  7  M.  &  W.  502,  is  a 
clear  authority  to  shew  that  every  court  has  unlimited 
power  over  its  own  process.  Alderson,  6.,  there  says : 
'^  The  power  of  each  court  over  its  own  process  is  unli- 
mited ;  it  is  a  power  incident  to  all  courts,  inferior  as 
well  as  superior:  were  it  not  so,  the  court  would  be 
obliged  to  sit  still  and  see  its  own  process  abused  for 
the  purpose  of  injustice.  The  exercise  of  the  power  is 
certainly  a  matter  for  the  most  careful  discretion: 
and,  where  there  are  conflicting  statements  of  facts,  I 
agree  that  it  is  in  general  much  better  not  to  try  the 
question  between  the  parties  on  affidavit.  The  power 
must  be  used  equitably :  but,  if  it  be  made  out  that  the 
process  of  the  court  is  used  against  good  faith,  the  court 
ought  to  interfere  to  prevent  it,  for  the  purpose  of  admin- 
istering justice.  The  distinction  between  thb  power 
and  that  which  is  exercised  by  a  court  of  equity  in 
granting  an  injunction,  is,  that  the  injunction  stops  pro- 
ceedings in  another  court,  this  only  in  the  court  in  which 
the  proceedings  are." 

Rule  absolute. 
2  n2 


V. 

Hughes. 
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To  an  action 
for  work  and 
labor,  &c., 
tho  defendant 
pleaded  that 
b.  recovered 
a  judgment 
against  the 
plaintiff,  and, 
being  such 
judgment- 
creditor,  ap- 
plied for  and 
obtained  an 


LocKwooD  t;.  Nash, 

JL  he  plaintiff  declared  for  money  payable  by  the 
defendant  to  him  for  work  done  by  him  for  the  defend- 
ant at  his  request^  and  commission  due  and  payable 
from  the  defendant  to  him  in  respect  thereof,  and  for 
money  paid,  interest,  and  money  due  from  the  defendant 
to  him  on  accounts  stated  between  them, — claiming 
1500/. 

The  defendant  pleaded, — first,    never   indebted, — 
order  under  the  secondly,  payment  before  action, — thirdly,  a  set-off  for 

6l8t  section  ,     i  ,       ,  i  .      i 

of  the  Common  worfc  done,  wages  and  salary  as   a  hired  servant,  money 

Jjaw  Procedure 
Act,  1854, 
17  &  18  Vict. 
c.  125,  that 
the  debt  due 
from  the  now 
defendant  to 
the  plaintiff 
should  be 
attached  to 
answer  the 
judgment  so 
recofored 
against  the 
plaintiff  by  B., 
that  the  debt 
was  still  un- 
satisfied, and 
that  the  order 
still  remained 
in  force:  — 
Held,  a  bad 
plea,  for  not 
olloging  that 


lent,  money  paid,  money  received,  and  money  found  due 
on  accounts  stated. 

And  for  a  fourth  plea  the  defendant  said,  that,  after 
the  accniing  of  the  plaintifPs  claim  in  the  declaration 
mentioned,  and  after  the  making,  passing,  and  coming 
into  operation  of  the  Common  Law  Procedure  Act, 
1854,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  28th  of  February,  1855,  John  Brown  and  Arthur 
Ballantine  recovered  a  judgment  in  Her  Majesty's  court 
of  Common  Pleas,  at  Westminster,  for  the  sum  of 
1455/.  2^.4^.,  against  the  said  plaintiff,  and  were  judg- 
ment-creditors of  the  plaintiff  within  the  meaning  of  the 
said  statute  to  that  amount;  and,  being  such  judgment- 
creditors,  theretofore,  and  before  the  commencement  of 
served  upoi^or  ^^^'^  suit,  to  wit,  on  the  23rd  of  October,  1855,  they  the 
"wc^to*^'he^    ^'^'^^  judgment-creditors  made  an  ex  parte   application 

garnishee. 

Held  also,  that  recourse  could  not  be  had  to  the  replication  for  the  purpose  of  curing  the 
defect  in  the  plea. 

Quare,  as  to  the  effect  of  an  order  duly  served,  as  to  binding  the  debt  in  the  hands  of  the 
garnishee  ? 

Plea,  demurrer  and  replication  thereto,  aud  demurrer  to  the  replication :  the  plea  beinf 
bad, — Held,  that  the  plamtiff  was  entitled  to  judgment  on  the  whole  record,  the  first  fault 
being  in  the  plea. 
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to  Sir  J.  S.  Willes,  one  of  the  judges  of  the  said  court  of       1856. 
Common  Pleas,  upon  affidavit,  duly  made,  pursuant  to    "lockwood 
the  said  statute,  stating  that  such  judgment  had  been  "' 

recovered,  and  that  it  was  still  unsatisfied,  and  that 
the  defendant  was  indebted  to  the  now  plaintiff,  and  was  Fourth  plea, 
within  the  jurisdiction  of  the  said  court;  whereupon, 
upon  hearing  the  attorneys  or  agents  for  the  said  judg- 
ment-creditors, and  upon  reading  the  affidavit  of 
P.  M.  S.  and  others,  it  was  duly  ordered  by  the  said 
Sir  J.  S.  Willes,  so  being  such  judge  as  aforesaid,  pur- 
suant to  the  said  statute,  that  all  debts  due  and  awing  or 
accruing  due  from  the  said  now  defendant  to  the  said  now 
plaintiff  should  be  attached  to  answer  the  said  judgment 
so  recovered  against  the  now  plaintiff  on  the  2%th  day  of 
February y  1 855,  by  the  said  judgment-creditorSy  in  the  said 
court  of  Common  Pleas^for  the  said  sum  of  1455/L  2s.  4d.9 — 
which  debt  is  still  unsatisfied,  and  which  order  still  remains 
in  full  force. 

The  plaintiff  joined  issue  on  the  first,  second,  and  Replication, 
third  pleas,  and  to  the  4th  plea  replied,  that^  by  the 
order  in  that  plea  mentioned,  it  was  further  ordered  that 
the  defendant,  his  attorney,  or  agent,  should  attend  the 
said  judge  at  his  chambers  in  Rolls  Gardens,  Chancery 
Lane,  on  Friday,  the  2nd  day  of  November  then  next, 
at  3  of  the  clock  in  the  afternoon,  to  shew  cause  why 
he  should  not  pay  the  said  judgment-creditors  the  debt 
due  from  him  to  the  plaintiff,  or  so  much  thereof  as 
might  be  sufficient  to  satisfy  the  said  judgment-debt; 
whereupon  the  defendant,  at  the  day  and  time  aforesaid, 
appeared  before  Sir  Cresswell  Cresswell,  one  of  the 
judges  of  the  said  court  of  Common  Pleas,  who,  upon 
hearing  the  attorneys  or  agents  for  the  defendant  and 
the  judgment-creditors,  ordered  that  the  judgment- 
creditors  should  be  at  liberty  to  proceed  against  the 
defendant  by  writ,  according  to  the  statute  in  such  case 
made  and  provided :  and  the  plaintiff  said  that  the  said 
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LOCKWOOD 

V. 

Na8H. 


Demurrer  to 
the  fourth 
plm. 


Issue  and  de- 
murrer to  the 
replicttioD. 


judgment-creditors  thereupon^  and  before  this  suit^  elected 
not  to  proceed  against  the  defendant  by  writ  or  according 
to  the  said  liberty  given  to  them  by  the  said  last- 
mentioned  order,  but  to  relinquish  and  abandon^  and  they 
did  relinquish  and  abandon^  all  further  proceedings  in  the 
matter  of  the  said  attachment, — whereof  the  defendant, 
before  this  suit,  had  notice. 

The  plaintiff  ako  demurred  to  the  fourth  plea, — the 
ground  of  demurrer  stated  in  the  margin  being,  ^*  that 
the  said  fourth  plea  is  not  a  good  plea  in  bar ;  and,  if 
good  at  all,  could  be  good  only  as  a  plea  in  abate- 
ment. 

The  defendant  took  issue  on  the  replication  to  the 
fourth  plea,  and  joined  issue  on  the  demurrer;  and 
he  demurred  to  the  replication  to  the  fourth  plea, — the 
ground  of  demurrer  stated  in  the  margin  being,  **that 
the  said  replication  does  not  allege  that  the  judgment- 
debt  has  been  satisfied,  and  that  the  fact  of  the  judg- 
ment-creditors having  elected  not  to  proceed  against  the 
defendant  is  no  answer  to  the  fourth  plea."    Joinder. 

Fhipson,  for  the  plaintiff,  (a)    The  question  raised  by 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were, — 

"That  service  of  an  order 
attaching  a  debt,  and  binding 
such  debt  in  the  hands  of  the 
garnishee,  is  not  an  absolute 
discharge  of  such  debt  as  against 
the  judgment-debtor,  so  as  to 
be  a  bar  to  his  recovering  such 
debt. 

'*That,  when  the  garnishee 
disputes  his  liability,  and  the 
judgment-creditor  has  obtained 
an  order  to  be  at  liberty  to  pro- 
ceed against  the  garnishee,  and 
has    elected    not    to    proceed 


against  the  garnishee,  who  has 
notice  of  such  election,  the 
judgment-debtor  may  sue  the 
gambhee  for  the  debt. 

**That  service  of  an  order 
attaching  a  debt  does  not  bind 
a  defendant  in  perpetuum,  if 
the  judgment-creditor  takes  no 
further  step  in  the  matter. 

''  That  the  binding  effect  of 
such  order,  and  of  the  service 
thereof,  is  at  most  equal  to 
the  effect  of  the  pendency  of 
another  action  for  the  same 
cause,  and  is  at  most  the  sub- 
ject of  a  plea  in  abatement/* 
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these  demurrers  turns  upon  the  construction  of  what  are        1856. 
called  the  garnishee  clauses  of  the  Common  Law  Proce-     Lockwood 
dure  Act,  1854,  17  &  18  Vict  c.  125.  The  60th  section        ^J^^ 
enacts  that  ^*  it  shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  any  of  the  superior  courts  to  17  &  18  Vict, 
apply  to  the  court  or  a  judge  for  a  rule  or  order  that  ^'      •  *    * 
the  judgment-debtor  should  be  orally  examined  as  to 
any  and  what  debts  are  owing  to  him,  before  a  master 
of  the  court,  or  such  other  person  as  the  court  or  judge 
shall  appoint ;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  such  judgment- 
debtor,  and  for  the  production  of  any  books  or  docu- 
ments; and  the  examination  shall  be  conducted  in  the 
same  manner  as  in  the  case  of  an  oral  examination  of 
an  opposite  party  before  a  master  under  this  act"    The 
6 1  St  section  enacts,  that  *^it  shall  be  lawful  for  a  judge,  Section  61. 
upon  the  ex  parte  application  of  such  judgment-creditor, 
either  before  or  after  such  oral  examination,  and  upon 
affidavit  by  himself  or  his  attorney  stating  that  judgment 
has  been  recovered,  and  that  it  is  still  unsatisfied,  and 
to  what  amount,  and  that  any  other  person  is  indebted 
to  the  judgment-debtor,  and  is  within  the  jurisdiction, 
to  order  that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  the  judg- 
ment-debtor shall  be  attached  to  answer  the  judgment- 
debt  ;  and  by  the  same  or  any  subsequent  order  it  may 
be  onlered  that  the  garnishee  shall  appear  before  the 
judge  or  a  master  of  the  court,   as  such  judge  shall 
appoint,  to  shew  cause  why  he  should  not  pay  the  judg- 
ment-creditor  the  debt  due  from  him  to  the  judgment- 
debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  judgment-debt^'     Section  62  enacts  that  "  service  of  Section  62. 
an  order  that  debts  due  or  accruing  to  the  judgment- 
debtor  shall   be   attached,    or    notice   thereof    to   the 
garnishee,  in  such  manner  as  the  judge  shall  direct,  sliall 
bind  such  debts  in  his  handsJ"     Section  63  enacts,  that.  Section  63. 
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Section  64. 


Section  65. 


*^  if  the  garnishee  does  not  forthwith  pay  into  court  the 
amount  due  from  him  to  the  judgment-debtor,  or  an 
amount  equal  to  the  judgment-debt,  and  does  not  dispute 
the  debts  due  or  claimed  to  be  due  from  him  to  the 
judgment-debtor,  or  if  he  does  not  appear  upon  summons, 
then  the  judge  may  order  execution  to  issue,  and  it  may 
be  sued  forth  accordingly  without  any  previous  writ  or 
process,  to  levy  the  amount  due  from  such  garnishee 
towards  satisfaction  of  the  judgment-debt"  Section  64 
enacts,  that,  **  if  the  garnishee  disputes  his  liability,  the 
judge,  instead  of  making  an  order  that  execution  shall 
issue,  may  order  that  the  judgment-creditor  shall  be  at 
liberty  to  proceed  against  the  gambhee  by  writ  calling 
upon  him  to  shew  cause  why  there  should  not  be  execu- 
tion against  him  for  the  alleged  debt,  or  for  the  amount 
due  to  the  judgment-debtor,  if  less  than  the  judgment- 
debts,  and  for  costs  of  suit ;  and  the  proceedings  upon 
such  writ  shall  be  the  same,  as  nearly  as  may  be,  as 
upon  a  writ  of  revivor  issued  under  the  Common  Law 
Procedure  Act,  1852,*'  s.  13L  And  section  65  enacts 
that  ^  payment  made  by  or  execution  levied  upon  the 
gambhee  under  any  such  proceeding  as  aforesaid,  shall 
be  a  valid  discharge  to  him  as  against  the  judgment- 
debtor,  to  the  amout  paid  or  levied,  although  such  pro- 
ceeding may  be  set  aside  or  the  judgment  reversed." 
The  question  b,  what  is  the  meaning  of  the  words  of 
8.  62,  *^  shall  bind  such  debts  ?"  The  same  expression 
is  used  in  the  16th  section  of  the  statute  of  frauds, 
29  Car.  2,  c.  3 ;  and  upon  that  there  have  been  nume- 
rous decisions  that  it  means  no  more  than  ^^  operative 
between  the  parties," — preventing  the  defendant  from 
parting  with  the  land  or  the  goods :  Giles  v.  Graver^ 
I  CL  &  Fin.  72,  9  Bingh.  128,  2  M.  &  Scott,  197  (a); 
Samuel  v.  Sir  J.  Duke,  3  M.  &  W.  622 ;  Hunt  v.  Hooper, 

(a)  In  Dom.  Proc.,  affirming  the  judj^ent  of  the  Exchequer 
Chamber  in  Gilet  v.  Grovtr^  1  Y.  &  J.  232. 
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12  M.  &  W.  664:  the  property  was  altered  only  by  the        1856. 
sale.    There  can  be  no  reason  why  the  same  principle  of     lockwood 
construction  should  not  be  applied  to  this  statute,  and  p* 

why  the  62nd  section  should  not  be  so  construed  as  to 
prevent  the  garnishee  from  dealing  with  the  debt  to  the 
prejudice  of  the  creditor  obtaining  the  order^  so  long  as 
the  order  shall  continue  operative.  [WiHiamSf  J.  If 
the  course  pointed  out  by  the  statute  is  pursued,  the 
debt  of  the  garnishee  will  be  merged  in  the  judgment.] 
The  statute  meant  to  give  a  benefit  or  privilege  to  the 
judgment-creditor.  May  he  not  if  he  pleases  abandon 
the  order  he  has  obtained?  Is  he  bound  to  try  a  dis- 
puted liability  ?  An  execution-creditor  may  always,  by 
giving  notice  to  the  sheriff,  abandon  a  fi.  fa. :  Hunt  v. 
Hoopery  12  M.  &  W.  664.  [Jervis,  C.  J.  Ought  not  the 
plaintiff  to  have  gone  before  the  judge  to  get  the  order 
rescinded?]  He  was  not  bound  to  do  so.  The  order 
had  not  the  effect  of  changing  the  property :  Holmes  v. 
TuttoUy  5  EUb  &  B.  65.  Lord  Campbell,  in  giving  judg- 
ment, there  says, — "  We  do  not  see  why  the  expression 
^bind'  in  this  place  should  have  a  stronger  effect,  as 
against  the  provisions  of  the  bankrupt  act  for  the  general 
equitable  distribution  of  the  effects  of  a  debtor,  against 
his  original  creditor,  than  the  operation  of  the  judgment 
had  at  common  law,  or  than  the  delivery  of  the  writ  to 
the  sheriff  had  since  the  statute  of  firauds ;  and  the 
using  the  same  expression  'bind*  as  is  used  in  the 
statute  of  frauds  to  describe  the  effect  which  the  judg- 
ment previously  had,  and  which  the  delivery  of  the  writ 
to  the  sheriff  was  thereafter  to  have,  seems  rather  to  lead 
to  the  inference  that  the  legislature  had  no  intention  of 
giving  the  service  of  the  order  a  greater  effect  in  this 
respect  than  the  delivery  of  the  writ  to  the  sheriff  had 
under  the  statute  of  frauds:  in  the  one  case,  the 
goods  were  bound  in  the  hands  of  the  sheriff;  in  the 
other,  the  debt  is  to  be  bound  in  the  hands  of  the 
garnishee."     If  the  order  does  not  change  the  property, 
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LOCKWOOD 


V. 

Nash. 


it  is  unnecessary,  where  the  judgment-creditor  gives 
notice  that  he  abandons  it,  to  go  to  a  judge  to  get  it 
rescinded.  Suppose  the  judgment-creditor  were  to  exe- 
cute a  release  by  deed,  would  the  order  then  cease  to 
**  bind "  the  debt  ?  K  it  would,  why  should  not  the 
simple  act  of  relinquishment  have  the  same  effect? 
Under  the  old  proceedings  by  foreign  attachment  in 
London,  a  judgment  against  the  garnishee  did  not  of 
itself  bar  the  original  debt  In  Com.  Dig.  AttaekmetU 
(H.),  it  is  said  *^  A  judgment  in  attachment  is  no  bar, 
unless  it  be  executed,"— citing  Dyer,  83,  a.  (a)  It  is 
true  the  analogy  between  the  two  modes  of  proceeding 
is  not  perfect ;  but  it  throws  some  light  upon  the  subject. 
The  order,  it  is  submitted,  binds  the  debt  only  so  long 
as  it  is  in  force;  but  the  order  cannot  be  considered  to  be 
in  force  when  the  judgment-creditor  has  relinquished  and 
abandoned  it,  and  given  notice  of  such  relinquishment. 


Lush,  contra.  There  is  no  analogy  whatever  between 
the  proceedings  by  attachment  in  the  Lord  Mayor's 
court,  London,  and  those  under  the  statute  in  question. 
The  former  are  regulated  by  the  custom,  the  latter  are 
the  creation  of  the  statute.  The  62nd  section  expressly 
provides  that  the  order  shall  bind  the  debt  in  the 
hands  of  the  garnishee.  The  fourth  plea  states  that 
Brown  and  Ballantine  recovered  a  judgment  against  the 


(a)  Roherthon  et  Ux,  v.  Nor- 
roy  King'Ot'Arms,  **  Memo- 
randum, that,  upon  a  matter  in 
difpote  between  Mr.Roberthon 
and  his  wife  and  Norroy  King- 
at-Arms, R.Brooke,  Serjeant  of 
the  hiw,  recorder  of  London, 
certified  in  writing,  that,  if  a 
man  sue  another  before  the 
mayor,  &c.,  and  a  third  person 
is  indebted  to  the  defendant  in 
as  much  as  the  suit  of  the  plain- 
tiff is  for,  and  by  the  custom 


of  the  law  of  attachment  the 
third  person  is  condemned,  and 
judgment  given  against  him, 
notwithstanding  the  judgment, 
if  no  execution  be  sued  out 
against  the  third  person,  the 
plaintiff  may  resort  back  to 
have  judgment  and  execution 
against  the  defendant,  who  is 
hb  principal  debtor;  and  be 
may  also  sue  the  third  {person 
for  his  debt  notwithstanding 
the  judgment  unexecuted,  &c.*' 
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plaintiff,  and,  being  such  judgment-creditors,   applied        1856. 
for  and  obtained  an  order  under  s.  61,  that  the  debt     Lockwood 
due  from  the  now  defendant  to  the  plaintiff  should  be  «• 

Nash* 

attached  to  answer  the  judgment  so  recovered  against 
the  plaiiltiff  by  Brown  and  Ballantine,  and  that  the 
debt  is  still  unsatisfied,  and  the  order  still  remains  in 
force.  [Cresswellf  J.  The  plea  does  not  state  that  the 
order  was  served,  or  that  the  defendant  had  notice  of 
it.]  The  plea  is  certainly  defective  in  that  respect. 
[Jervisy  C.  J.  That  relieves  us  from  the  necessity  of 
putting  a  construction  upon  the  statute.]  If  there  had 
been  no  demurrer  to  the  plea,  the  defect  would  have 
been  cured  by  the  replication,  which  amounts  to  no 
more  than  a  statement  that  the  judgment-creditors  had 
forborne  to  go  on  against  the  garnishee.  The  defendant 
is  at  all  events  entitled  to  judgment  on  the  demurrer 
to  the  replication.  [JVtUes,  J.  In  Com.  Dig.  Pleader 
(M.  2.),  I  find  it  laid  down,  that,  ^Mf  the  plea  is  naught, 
and  the  replication  likewise,  and  the  defendant  demurs, 
judgment  shall  be  for  the  plaintiff,  for,  the  first  fault 
was  in  the  plea, —  Woodward  v.  Robinson^  1  Stra.  302 : 
vide  Dougl.  94,  to  the  same  effect"  [Cresstoelli  J.  You 
cannot  eke  out  a  bad  plea  by  importing  into  it  something 
which  appears  in  the  replication.] 

Jervis,  C.  J.  There  must  be  judgment  for  the 
plaintiff  on  the  demurrer  to  the  fourth  plea,  because  the 
plea  is  defective  in  the  respect  pointed  out,  and  also 
judgment  for  the  plaintiff  on  the  demurrer  to  the  repli- 
cation, because  the  first  fault  is  in  the  plea :  therefore, 
we  must  give  judgment  for  the  plaintiff  on  the  whole 
record. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 
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June  9. 


Manby  V.  Witt. 
Eastmead  r.  Witt. 


The  defendant    X  HESE    were   actions   for    defamation    tried   before 

Mving  ffiYen 

notice  of  dis-     Willes,  J.^  at  the  sittings  in  Middlesex  after  the  last 

m'usal  to  his 

footman  and       term. 

cook,  they  ^jTie  facts  in  each  case  were  substantially  the  same. 

separately  went  *^ 

to  him  and        It  appeared  that   Manby  was  footman   and   Eastmead 

asked  his  reason  t_-i  •         i».t.jr3^i_  -j 

for  discharging  COOK  in  the  scrvicc  ofthc  defendant^  who  was  a  married 
tofdeach  A^*  ™*°'  Returning  home  late  one  night,  the  defendant 
the  absence  of   heard  that   the  footman  had  been   (rivins  away  some 

the  other)  that  .  .  .  o        ©  J 

he  (or  she)  was  proyisions  which  he  had  obtained  from  the  cook,  and 

bdLuaeboih  thereupon  he  gave  them  both  notice  to  quit  his  service, 

had  been  rob-  Qn  the  following  moming,  Manby  and  Eastmead  pre- 

whereupon  sented  themselvcs  together  to  the  defendant,  and  asked 

anactionfor  him  his  reason  for  dismissing   them.     The   defendant 

spoken'^to  the  d^^^^^^^^d  at  that  time  to  given  any  reason ;  but,  upon 

other: --Held,  Manby's  comins  to  him  afterwards  to  make  the  same 

a  privileged        ,         , 

commuuica-  inquiry,  the  defendant  told  him  that  he  discharged  him 
'*  because  he  and  the  cook  had  been  robbing  him ;"  and 
he  afterwards  told  Eastmead  that  he  discharged  her 
^^  because  she  and  the  footman  had  been  robbing  him." 
It  was  for  this  slander  that  the  actions  were  brought 

In  order  to  rebut  the  presumption  of  privilege  arising 
from  the  occasion  of  the  speaking  of  the  words,  evidence 
was  given  to  shew  that  the  defendant  had  not  assigned 
his  true  motive  for  dismissing  the  plaintiffs,  but  that  the 
real  cause  was,  that  certain  alleged  improper  familiarities 
between  the  defendant  and  the  housemaid  had  been 
made  the  subject  of  conversation  in  the  kitchen  :  and  the 
learned  judge  was  asked  to  leave  it  to  the  jury  to  say 
whether  the  defendant  had  not  been  actuated  by  express 
malice  in  speaking  the  words. 
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statements  made  by  him  came  within  the   rule  as  to       Manby 
communications   protected   by  the  occasion,   and   that       wrrr. 
there  was  no  evidence  to  leave  to  the  jury  so  as  to  rebut 
that  privilege. 

The  learned  judge  said,  that,  if  both  the  plaintifls 
had  been  present  when  the  words  were  spoken,  he 
should  have  directed  a  nonsuit  in  each  case.  He  also 
inclined  to  think  that  the  occasion  was  equally  privileged 
though  the  words  were  spoken  to  each  in  the  absence  of 
the  other ;  but  he  thought  it  better  to  reserve  the  point, 
and  to  take  the  opinion  of  the  jury  as  to  the  damages 
they  thought  the  plaintiffs  entitled  to,  assuming  that  the 
words  were  not  privileged. 

The  jury  assessed  the  damages  at  25/.  in  each  case. 

Watson^  on  a  former  day  in  this  term,  pursuant  to  the 
leave  reserved  to  him  at  the  trial,  obtained  in  each  case 
a  rule  nisi  to  enter  a  nonsuit 

ByleSy  Setjtf  now  shewed  cause.  To  make  the  words 
spoken  on  this  occasion  excusable  on  the  ground  of 
privilege,  the  defendant  was  bound  to  shew  that  he 
was  influenced  solely  by  the  reason  he  assigned  for  the 
dismissal  of  the  plaintiff.  If  he  was  induced  partly  by 
that  motive,  and  partly  by  feelings  of  revenge  for  the 
statements  the  parties  had  made  respecting  him,  that 
would  have  been  evidence  of  malice  which  ought  to 
have  been  submitted  to  the  jury.  [JerviSf  C.  J.  You 
assume  impropriety  of  conduct  on  the  defendant's  part, 
and  on  that  you  seek  to  raise  an  inference  of  malice. 
Williams^  J.  Besides,  it  does  not  appear  that  there  was 
any  evidence  that  the  defendant  knew  that  the  servants 
had  been  talking  in  the  manner  you  suggest.]  There 
was,  at  all  events,  enough  to  entitle  the  defendant  to 
have   that  question  left  to   the  jury.      If  the  charges 


p. 
Witt. 
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1856.  had  been  made  in  the  presence  of  both,  it  may  be  con- 
j£^j^yy  ceded  that  that  would  be  privileged,  according  to  the 
principle  of  the  decision  in  Somervitte  y,  Hawkins,  ante. 
Vol.  X,  p.  583,  where  the  defendant  had  dismissed  the 
plaintiff  from  his  service  on  suspicion  of  theft,  and, 
upon  the  latter  coming  to  his  counting-house  for  his 
wages,  the  defendant  called  in  two  other  of  his  servants, 
and,  addressing  them  in  the  presence  of  the  plaintiff, 
said,—''  I  have  dbmissed  that  man  for  robbing  me :  do 
not  speak  to  him  any  more,  in  public  or  in  private,  or 
I  shall  think  you  as  bad  as  him :"  and  it  was  held  that 
this  was  a  privileged  communication ;  for,  that  it  was 
the  duty  of  the  defendant,  and  also  his  interest,  to 
prevent  his  servants  from  associating  with  a  person  of 
such  a  character  as  the  words  imputed  to  the  plaintiff, 
inasmuch  as  such  association  might  reasonably  be  ap- 
prehended to  be  likely  to  be  followed  by  injurious  con- 
sequences both  to  the  servants  and  to  the  defendant 
himself.  [  Williams,  J.  The  rule  is  similarly  laid  down 
about  the  same  time  by  the  court  of  Queen's  Bench  in 
Taylor  v.  Hawkins,  16  Q.  B.  308,  where  it  was  held, 
that,  if  a  master  about  to  dismiss  his  servant  for  dis- 
honesty calls  in  a  fnend  to  hear  what  passes,  the  presence 
of  such  third  person  does  not  take  away  privilege  from 
words  which  the  master  then  uses,  imputing  the  dis- 
honesty ;  and  that,  no  further  proof  being  offered  by  the 
plaintiff  to  shew  malice,  the  judge  ought  not  to  have 
left  the  question  of  malice  to  the  jury.]  It  may  be  con- 
ceded that  there  the  occasion  justified  the  speaking, 
and  that  the  privilege  was  not  taken  away  by  the  pre- 
sence of  the  third  party.  But  here,  when  dismi^ing 
Eastmead  for  robbing  him,  the  defendant  had  no  right 
to  tell  her  that  the  plaintiff  Manby  also  had  been  guilty 
of  felony.  [Jervis,  C.  J.  Communications  of  this  sort 
are  privileged  on  the  ground  of  duty  towards  the  servant, 
or  of  interest  on  the  part  of  the  master.     When  asked 
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by  the  cook  his  reason  for  dismissing  her,  he  was  bound  1856. 
to  tell  her  the  whole  charge.  If  he  had  not  done  so,  he  Mavby 
would  have  very  imperfectly  performed  his  duty,  inas-  »• 

much  as  he  would  be  suppressing  the  party's  means  of 
answering  the  charge  ;  and  so  he  might  have  laid  himself 
open  to  an  imputation  of  malice.]  In  Toogood  v. 
Spy  ring f  1  C.  M.  &  R.  181,  what  was  said  in  the 
presence  of  the  servant  was  held  to  be  privileged :  but 
the  learned  judge  who  tried  the  cause  ruled  that  the  act 
of  making  the  imputation  to  the  plaintiff  in  the  presence 
of  another  person  (not  the  plaintiff's  employer)  gave  the 
plaintiff  a  right  to  maintain  the  action.  [Cresstoett,  J. 
That  was  the  case  of  a  communication  to  a  third  person 
in  no  way  connected  with  the  transaction.  But  here 
what  was  said  to  each  was  part  of  and  inseparably  con- 
nected with  the  charge  against  the  other.]  The  very 
essence  of  the  justification  was  the  master's  motive :  and, 
if  that  had  been  left  to  the  jury,  there  could  have  been 
but  little  doubt  as  to  the  result. 

Watson  and  Tindal  Atkinson  were  not  called  upon  to 
support  the  rule. 

Jeryis,  C.  J.  I  am  of  opinion  that  there  was  no 
evidence  of  malice  in  this  case  which  ought  to  have  been 
left  to  the  jury.  The  malice  that  will  deprive  a  commu- 
nication of  this  sort  of  the  excuse  arising  out  of  the 
occasion  of  the  speaking  of  the  words  must  be  such  as  to 
induce  the  court,  or  any  reasonable  person,  to  conclude 
that  the  occasion  has  been  taken  advantage  of  to  give 
utterance  to  an  unfounded  charge.  Now,  as  to  the 
charge  itself  in  this  case,  my  Brother  Byles  almost  feels 
himself  compelled  to  admit,  not  only  that  the  defendant 
was  right  in  pursuing  the  course  he  did,  but  that  he  was 
bound,  when  he  accused  the  cook  of  robbing  him,  to 
tell  her  with  whom  she  was  charged  with  having  acted: 
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1856. 
Manby 

V. 

Wirr. 


and  SO9  in  the  other  case,  when  he  charged  the  present 
plaintiff  with  robbing  him,  he  was  bound  to  name  his 
accomplice.  I  think  mj  Brother  Willes  should  have 
nonsuited  the  plaintifis. 


The  rest  of  the  court  concurring, 


Rule  discharged. 


Mt^  31. 

An  attorney 
not  appearing 
pursuant  to  a 
rule  calling  on 
him  to  answer 
the  matters  of 
the  affidavit,  on 
being  called 
three  times  in 
open  court,  a 
writ  of  attach- 
ment was  or- 
dered to  be 
issued  against 
him. 


Easton  V.  Neville. 

JjL  THER  ton  obtained  a  rule  calling  upon  Mr.  John 
George  Stoker,  the  defendant's  attorney  in  this  cause^ 
one  of  the  attorneys  of  this  court,  upon  notice  of  the 
rule  to  be  given  to  him,  on  a  day  named  therein,  to 
answer  the  matters  contained  in  the  affidavits  upon 
which  the  application  was  forwarded. 

On  the  11th  of  June,  the  attorney  not  appearing,  on 
being  called  three  times  in  open  court,  he  was  adjudged 
to  be  in  contempt,  and  it  was  ordered  that  a  writ  of 
attachment  be  issued  forth  against  him  for  the  same,  (a) 


Rule  accordingly. 


(a)  This  IS  in  accordance  with  the  practice  of  the  court  of 
Qaeen*8  Bench. 
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Green  v,  Kopke.  _     ^ 

Map  27. 

1  HIS  was  an  action  brought  by  the  plaintifiF,  a  mer-  Wheroacon- 
chant  in  London,  against  the  defendant,  who  was  the  writiiiKfor 

aeent  of  one  Roos,  a  merchant  at  Gothenburg,  to  recover  *^®  f^®  ^^ 

°  goods  IB  en- 

damages for  the  breach  of  a  contract  for  the  sale  of  a  tered  into  by 

, •,        r,  one  who  de- 

quantity  of  tar.  gcribes  him- 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  *®^(  *®  **^^*' 

'        '  and  as  making 

Spring  Assizes  for  the  county  of  Surrey.     It  appeared  JJ^®  contract 
that  the  contract  was  made  by  the  defendant  (who  was  and  on  behalf 
agent  for  one  Roos,  of  Gothenburg,  and  who  was  duly  ^p^|^  naming 
authorised  to  make  the  contract  for  him),  by  means  of  I^dq*— the 

'       •^  party  bo 

bought  and  sold  notes,  which  were  as  follow ; —  making  the 

contract  is 
not  personally 

"  London,  10  August,  1855.       liaWe. 

In  each 

"  Bought,    through    Mr.  H.  Kapke,  of  Mr.  Leonard  case  it  is  a 
Roos,  Gothenburg,  for  shipment  from  Umed  or  Hemo-  hitentUm^to 
sand,  about  1,000  barrels  of  good  Swedish  tar,  at  2S8.  ^  gathered 

'  '  .    ,      °  '  from  the 

(say,  three  and  twenty  shillings)  per  barrel  free  on  board  terms  of  the 
at  the  shipping  place,  including  Sound-dues  and  freight  whether'tho  ' 
to  London;  3  per  cent  being  allowed  for  filling.     The  ^n^^^^sh^ 
freight  to  be  paid  according  to   charter,   and  the  net  man  resident 

^   in  this  coun- 

amount  of  invoice  by  buyers'  acceptance  at  four  months    try,  or  a 
date  from  date  of  bill  of  lading,  and  on  handing  of  ship-  aidki^abi^ 
ping  documents,  and  payable  in  London.     The  shipment  ^t^  ^^ 
to  take  place  in  this  or  the  next  month. 

"J.  Green  &  Co." 

"London,  10  August,  1855. 

"  Sold,  on  beJtalf  of  Mr.  Leonard  Roos,  Gothenburg, 
to  Messrs.  John  Green  &  Co.,  Sunderland,  for  shipment 
from  Umed  or  Hernosand,  about  1,000  barrels  of  good 
Swedish  tar,  at  238.  (say,  twenty-three  shillings)  per 

VOL.  XVIII. — c.  B.  2  o 
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1856.  barrel  free  on  board  at  the  shipping  place,  including 
Green  Sound-dues  and  freight  to  London;  3  per  cent  being 
allowed  for  filling.  The  freight  to  be  paid  according  to 
charter,  and  the  net  amount  of  invoice  by  buyers' 
acceptance  at  four  (4)  months'  date  from  date  of  bill  of 
lading,  and  on  handing  of  shipping  documents,  and  pay- 
able in  London.  The  shipment  to  take  place  in  this  or 
the  next  month. 

"  H.  Kopke,  as  agent.'' 

On  the  part  of  the  defendant,  it  was  insisted,  that,  as 
the  contract  plainly  expressed  that  he  was  dealing  as 
agent  for  a  principal  whose  name  was  mentioned,  he 
was  not  personally  responsible. 

For  the  plaintifif  it  was  submitted,  that  the  fact  of 
the  principal  being  a  foreigner  entitled  him  to  sue  the 
party  making  the  contract,  notwithstanding  he  was 
therein  described  as  agent 

The  learned  judge,  expressing  no  opinion,  reserved 
the  point;  and,  a  verdict  having  been  found  for  the 
plaintiff, 

Bovill,  in  Easter  Term  last,  obtained  a  rule  nisi  to 
set  it  aside,  and  enter  a  verdict  for  the  defendant  He 
relied  on  Downman  v.  Jones,  7  Q.  B.  103,  Peterson  v. 
Ayre,  ante,  VoL  XIII,  p.  353,  Lewis  v.  Nicholson, 
18  Q.  B.  503,  and  Mahony  v.  KekuU,  ante.  Vol.  XIV., 
p.  390;  and  referred  to  and  distinguished  Wilson  v. 
De  Zvhieta,  14  Q.  B.  405,  and  Lennard  v.  Robinson, 
5  Ellis  &  B.  125.  [Jervis,  C.  J.,  referred  to  the  notes 
to  Thomson  v.  Davenport,  9  B.  &  C.  78,  4  M.  &  R  110, 
in  2  Smith's  Leading  Cases,  311.] 

J.  Brown  now  shewed  cause.  In  the  case  of  a  con- 
tract made  by  a  British  agent  for  a  foreign  principal, 
the  agent  is  the  person  who  is  primarily  liable, — indeed 
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he  is  in  general  the  only  person  liabla  In  Pateraon  v.  1856. 
GuTUJUisequi,  15  East,  62,  it  was  held,  that,  if  the  seller  gremt 
of  goods,  knowing  at  the  time  that  the  buyer,  though  • 

dealing  with  him  in  his  own  name,  is  in  truth  the  agent 
of  another,  elect  to  give  the  credit  to  such  agent,  he  can- 
not afterwards  recover  the  value  against  the  known  princi- 
pal. It  is  true  there  was  no  written  contract  there,  and 
therefore  no  doubt  it  was  in  some  degree  a  question  of 
evidence.  In  Thomson  v.  Davenport,  9  B.  &  C.  78, 
4  M.  &  R.  110,  Lord  Tentenden  says, — "Where  a 
British  merchant  is  buying  for  a  foreigner,  according  to 
the  universal  imderstanding  of  merchants,  and  of  all 
persons  in  trade,  the  credit  is  then  considered  to  be 
given  to  the  British  buyer,  and  not  to  the  foreigner." 
That  was  the  case  of  a  purchase;  this  is  a  sale:  but  the 
same  principles  must  govern  both.  Personal  liability  of 
the  agent  may  no  doubt  be  excluded:  but  it  is  not  done 
in  express  terms  here.  In  Story  on  Agency,  §  266,  it  is 
said  that  "  a  person  contracting  as  agent  will  be  per- 
sonally responsible  where  at  the  time  of  making  the  con- 
tract he  does  not  disclose  the  fact  of  his  agency,  but  he 
treats  with  the  other  party  as  being  himself  the  prin- 
cipal; for,  in  such  a  case,  it  follows  irresistibly  that 
credit  is  given  to  him  on  account  of  the  contract.  Thus, 
a  factor,  or  broker,  or  other  agent  buying  goods  in  his 
own  name  for  his  principal,  will  be  responsible  to  the 
seller  therefor  in  every  case  where  his  agency  is  not 
disclosed.  But  we  are  not  therefore  to  infer,  that  the 
principal  may  not  also,  when  he  is  afterwards  discovered, 
be  liable  for  the  payment  of  the  price  of  the  same  goods; 
for,  in  many  cases  of  this  sort,  as  we  shall  hereafter 
abundantly  see,  the  principal  and  agent  may  both  be 
severally  liable  upon  the  same  contract"  Again,  §  267, 
"The  same  principle  will  apply  to  contracts  made  by 
agents,  where  they  are  known  to  be  agents,  and  acting 
in  that  character,  but  the  name  of  their  principal  is  not 

2  o  2 
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1350^        difldosed;  for,  until  Boch  disclosure,  it  is  impoedble  to 
n^^^        Boppoee  that  the  other  contracting  party  is  willing  to 

^[ enter  into  a  contract  exonerating  the  agent,  and  trusting^ 

to  an  unknown  principal,  who  may  be  insolvent,  or 
incapable  of  binding  himself  Thus,  where  a  contract  is 
made  with  an  auctioneer  for  the  purchase  of  goods  at  a 
public  sale,  and  no  disclosure  is  made  of  the  principal, 
on  whose  behalf  the  commodity  is  sold,  the  auctioneer 
will  be  liable  to  the  purchaser  to  complete  the  contract, 
although,  from  the  nature  of  public  sales,  it  is  plain  that 
he  acts  as  agent  only.  So,  if  the  agent  should,  at  the 
Ume  of  the  purchase  of  the  goods,  acknowledge  that  he 
is  purchasing  fur  another  person,  but  should  not  then 
name  him ;  in  such  a  case  he  would  be  held  personally 
liable,  though  the  principal,  when  discovered,  might 
also  be  liable  for  the  debt"  Again,  §  268,  "  It  is 
partly  upon  this  ground,  and  partly  upon  the  ground  of 
general  convenience,  and  the  usage  of  trade,  that  the 
general  rule  obtains,  tftat  agents  or  factors  axating  for 
mercJuints  resident  in  a  foreign  country  (as,  for 
example,  in  France  or  Germany),  are  held  personally 
liable  upon  all  contracts  mxide  by  them  for  their 
employers  ;  and  this  without  any  distinction  whether 
they  describe  themselves  in  the  contract  as  agents  or 
not  In  such  cases,  the  ordinary  presumption  is,  that 
credit  is  given  to  the  agents  or  factors;  and,  not  only 
that  credit  is  given  to  the  agents  or  factors,  but  that  it 
is  exclusively  given  to  them,  to  the  exoneration  of  their 
employera"  And  in  a  subsequent  section, — 290, — ^it  is 
said: — "  There  are  cases  in  which  the  presumption  of  an 
exclusive  credit  being  given  to  an  agent  is  so  strong  as 
almost  to  amount  to  a  conclusive  presumption  of  law. 
Thus,  for  example,  where  a  known  factor  buys  or  sells 
goods  for  his  principal,  who  is  resident  in  a  foreign 
country,  as,  for  example,  in  France  or  Germany,  it  will 
be  presumed,  in  the  absence  of  all  rebutting  circum- 
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stances,  that  credit  is  given  exclusively  to  the  factor  in  1866. 
the  whole  transaction,  and  that  he  is  dealt  with  as  the  ombn 
principal.  This  doctrine  may  be  satisfactorily  explained, 
in  many  cases,  by  the  consideration  already  stated,  that 
there  is  no  other  known  responsible  principal.  But  it  is 
founded  upon  a  broader  groimd,  viz.  upon  the  presimip- 
tion  that  the  party  dealing  with  the  agent  intends  to 
trust  one  who  is  known  to  him,  and  resides  in  the  same 
country,  and  is  subject  to  the  same  laws  as  himself, 
rather  than  to  one  who,  if  known,  cannot,  from  his 
residence  in  a  foreign  country,  be  made  amenable 
to  those  laws,  and  whose  liability  may  be  affected 
by  local  institutions  and  local  exemptions  which  may 
put  at  hazard  both  his  rights  and  his  remedies.  A 
fortiori,  the  doctrine  will  apply  to  an  agent  acting 
for  an  unknown  principal  in  a  foreign  country."  In 
the  note  reference  is  made,  amongst  other  cases,  to 
De  OaiUon  v.  L'Aigle,  1  B  &  P.  369,  where  Eyre, 
C.  J.,  says, — "  I  am  not  aware  that  I  have  ever  con- 
curred in  any  decision  in  which  it  has  been  held,  that^ 
if  a  person,  describing  himself  as  agent  for  another  re- 
siding abroad,  enter  into  a  contract  here,  he  is  not  per- 
sonally liable  on  the  contract"  [Jervia,  C.  J.  How  do 
you  distinguish  this  case  foom  Mahony  v.  KekulS,  ante, 
VoL  XIV,  p.  390?  That  case  seems  to  me  to  be  pre- 
cisely in  point]  The  first  observation  that  arises  upon 
that  case,  is,  that  the  contract  in  the  commencement  of 
it  purports  to  be  made  inter  partes, — *'  between  Messrs. 
Vacher  &  Tilly,  Morlaix,  and  Matthew  Mahony,  Lon- 
don," and  not  between  Mahony  and  Kekul^;  and  this 
circumstance  is  relied  on  by  the  court  in  giving  judgment 
[Jervis,  C.  J.  In  every  case  it  is  a  question  of  intention. 
In  that  case,  taking  the  whole  agreement  together,  it  was 
manifest  that  the  defendant  was  contracting  as  agent 
only.  Williams,  J.  If  this  had  been  an  English  con- 
tract, who  would  have  been  liable,  the  principal  or  the 
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1856        agent?]      If  this  had    been  an  English   contract,  the 
7  principal  unquestionably  would  have  been  bound  by  it. 

«  [Jervis,  C.  J.  We  have  in  eflfect  decided  that  it  makes 

no  difference  whether  the  principal  be  an  Englishman  or 
a  foreigner  resident  abroad:  in  either  case,  it  is  equally 
a  question  of  intention.]  It  is  competent  to  the  plaintiff 
to  import  into  the  construction  of  this  contract  the  well- 
known  rule  of  law,  that  an  agent  contracting  for  a 
foreign  merchant  may  be  treated  as  the  principal.  [Jervia, 
C.  J.  As  a  matter  of  law,  no  such  rule  exists.  That  is 
all  explained,  and  the  doctrine  of  Story  controverted,  in 
2  Kent's  Comm.  630,  where  the  rule  is  thus  laid  down, 
— "  It  is  a  general  rule,  standing  on  strong  foundations, 
and  pervading  every  system  of  jurisprudence,  that, 
where  an  agent  is  duly  constituted,  and  names  his  prin- 
cipal, and  contracts  in  his  name,  and  does  not  exceed 
his  authority,  the  principal  is  responsible,  and  not  the 
agent  The  agent  becomes  personally  liable  only  when 
the  principal  is  not  known,  or  where  there  is  no  respon- 
sible principal,  or  where  the  agent  becomes  liable  by  an 
undertaking  in  his  own  name,  or  when  he  exceeds  his 
power.  If  he  makes  the  contract  in  behalf  of  his  prin- 
cipal, and  discloses  his  name  at  the  time,  he  is  not  per- 
sonally liable,  not  even  though  he  should  take  a  note  for 
the  goods  sold,  payable  to  himself  But,  if  a  person 
would  excuse  himself  from  responsibility  on  the  ground 
of  agency,  he  must  shew  that  he  disclosed  his  principal 
at  the  time  of  making  the  contract,  and  that  he  acted 
on  his  behalf,  so  as  to  enable  the  party  with  whom  he 
deals  to  have  recourse  to  the  principal,  in  case  the  agent 
had  authority  to  bind  hinL'''(a)  And  the  following  is 
appended  in  a  note, — "  Mr.  Justice  Story,  in  his  Treatise 

(a)    The    following  are  the  Bavisy.M'ArthuryAGre&ilehrs 

authorities  cited, —  Emerigon,  Rep.  (American)  82,  n.;  Owen 

Traits  des  Ass.  tome  ii.  p.  465 ;  v.  Gooch,  2  Esp.  N.  P.  C.  567 ; 

Lord    Erskine,   12  Ves.  352;  Ware,  J.,  in  the  case  of  Tha 
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on  Agency,  §§  268,  290,  lays  down  the  rule  that  agents 
or  fiEictors  for  merchants  residing  in  foreign  countries, 
are  personally  liable  on  contracts  made  by  them  for 
their  principals,  and  this  without  any  distinction  whether 
they  describe  themselves  as  agents  or  not.  The  legal 
presumption  is  that  the  credit  is  given  to  the  agent  ex- 
clusively. The  Supreme  Court  of  New  York,  in  Kirk- 
patrick  v.  Staines,  adhered,  however,  to  the  old  rule, 
and  held  that  the  agent  was  not  personally  responsible 
when  he  appeared  in  the  transaction  as  an  agent  only, 
and  dealt  with  the  plaintiff  in  that  known  character. 
The  court  held  that  there  was  no  distinction  hmown  to 
our  law  on  this  poi/nt,  between  an  agent  acti/ng  for  a 
foreign  and  a  domestic  house.  This  decision  was 
aflSrmed  in  the  Court  of  Errors,  in  December,  1839.  Mr. 
Senator  Verplank  gave  the  opinion  of  the  Court  of  Errors, 
and  he  examined  the  question  with  learning  and  ability. 
He  held  that  there  was  no  general  presumption  known 
to  our  law  and  commercial  usages,  that  the  credit  in 
such  cases  was  given  exclusively  to  the  agent,  and  that 
the  English  cases  on  which  the  presumption  as  a  settled 


1856. 


Rebecca,  Ware's  Eep.  (Ame- 
rican) 205;  Roberta  v.  AvLstin, 
5  Wharton  (American),  313; 
Thomas  v.  Bishop,  2  Stra.  956 ; 
Leadbitter  v.  Farrow,  5  M.  & 
Selw.  345  ;  Dusenhury  v.  EUis, 
3  Johns.  Bep.  (American)  50 ; 
Parker,C.  J.,  StackpoleY,  Arnold, 
II  Mass.  Bep.  (American)  29; 
Hastings  v.  Lowring,  2  Pick. 
Rep.(American)221 ;  Hampton 
V.  Speckenagle,  9  Serg.  &  Eawle 
(American)  212 ;  Short  v.  Skip- 
with,  1  Brokenbrough's  Bep. 
(American)  103 ;  Livermore 
on  Agency,  ch.  8 ;  Paley  on 
Agency  (by  Lloyd) ;  Story  on 


Agency,  ch.  8;  Rathbone  v. 
Bvdlong,  15  Johns.  Bep.  (Ame- 
rican) 1 ;  Qoodenow  v.  Tyler,  7 
Mass.  Bep.  (American)  36; 
Qreely  v.  BartUu,  1  Greenleafs 
Bep.  (American)  172;  Corliesv, 
Cumming,  6  Cowen's  Bep. 
(American)  181 ;  Zacharie  v. 
Nash,  13  Louisiana  Bep.  (Ame- 
rican) 20;  Mills  V.  Hunt,  20 
Wendell  Bep.  (American)  431 ; 
Newhall  V.  Du/rdop,  2  Shepley 
(American)  180  (or  Maine  Bep. 
Vol.  14,  p.  180);  Mauri  v. 
Hefferman,  13  Johns.  Bep. 
(American)  58;  and  Seaher  v. 
Hawkes,  5  M.  &  P.  549. 
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135^       nde  of  kw  was  dedooed  in  the  treatise  referred  to, 

"  of  leopnt  ongiD,  aiMl  foiiiided  on  special  or  local  usage  in 
^KM%^aknA  aiMl  one  not  addpted  bera.  He  cztad  £jFe; 
aj^'mDeGaUUmY.L'Ai^lB.  &  P.  368;  Bajley, 
J^  in  Pattrwn  y.  Gdiu2(i06^i»  15  East»  70;  Laid  Tat- 
terden,  in  Thanumm  v.  Davenport,  9  R  &  C  78,  4 IL 
ft  &  110;  Lloyd's  notes  to  Paley  on  Agency.  Hie 
questioned  the  fcikj  of  the  rule  that  credit  on  sales  <■- 
cooajgnments  was  not  preeamed  to  be  giren  to  weD 
estaUished  fineign  houses^  bat  to  tonporaiy  i^ients  in 
exoneration  of  their  principals;  and  that^  until  the 
course  of  business  had  established  such  a  rule  h^e  as 
weU  known  in  mercantile  usage  and  practice;  it  was 
wisest  to  adhere  to  the  general  law  of  agi^icj,  holding 
the  known  principal  responsible  when  the  agent  disfJoses 
his  name;  and  acts  avowedly  and  auihorizedly  on  his 
behalf,  and  leaving  it  to  the  discretion  of  the  American 
trad^  to  obtain  the  security  of  the  factor  or  ag^it,  when 
he  judges  it  best"]  The  Lord  Chief  Justice,  in  Mahony 
Y.  KektiU,  puts  it  rather  as  a  rule  of  evidence.  {JervU^ 
C.  J.  So  it  is,  in  truth.]  In  WUson  v.  De  Zulu€ki»  14 
Q.  B.  405,  the  defendant  was  held  liable  upon  an  agree- 
ment entered  into  by  him,  "  in  behalf  and  representation 
of  Parejo,  of  Havana,''  with  the  plaintiff  [Jervis^ 
C.  J.  It  is  treated  entirely  as  a  question  of  intention 
there.]  In  Lev/rvard  v.  Robinson,  B  Ellis  &  R  125,  a 
charterparty  stated  that  it  was  agreed  betweoi  Lennaid. 
owner  of  the  ship  Nicholas  Smith,  then  at  Genoa,  and 
''Bobinson  and  Fleming,  of  London,  merchants,"  that 
ihe  ship  should  proceed  to  Torrevieja,  and  there  load 
from  the  factors  of  the  said  merchants  a  cargo  ''  to  be 
brought  to  and  taken  from  alongside  at  merchants'  risk 
and  expense,  which  the  said  merchants  hereby  bind 
themselves  to  ship,"  and  should  proceed  to  Memel,  and 
deliver,  on  paying  freight:  "  thirty  running  days  to  be 
allowed  the  said  merchants"  for  loading  and  discharging, 
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and  ten  days  on  demurrage  at  U.  per  day.  The  charter-  1856. 
party  was  signed  "  by  authority  of,  and  as  agents  for  Mr.  gmmi 
A.  H.  Schwedersky,  of  Memd,"  Robinson  &  Fleming.  *'• 

In  an  action  by  Lennard  against  Robinson  and  Fleming, 
the  declaration  set  out  the  charterparty,  and  averred  that 
Schwedersky  was  a  foreigner,  not  a  subject  of  this 
realm,  residing  beyond  the  seas,  to  wit,  at  Memel,  and 
claimed  from  the  defendants  demurrage  and  damages 
for  detention  ultra.  The  defendants  pleaded  that  the 
agreement  was  entered  into  by  the  defendants  by  the 
authority  of,  and  for  and  on  behalf  of,  and  as  agents  for, 
Schwedersky,  and  not  otherwise;  and  that  he  was  named 
to  and  known  by  the  plaintiff  as  being  the  defendants' 
principal  at  the  time  the  agreement  was  made :  and  it 
was  held,  on  demurrer,  that  the  plaintiff  was  entitled  to 
judgment,  the  terms  of  the  chwrterparty  shewing  that 
the  defendants  contracted  personally.  Lord  Campbell 
said  :  "  I  do  not  attach  much  weight  to  the  fact  that 
the  alleged  principal  is  a  foreigner;  for,  a  part  of  the 
contract  was  to  be  performed  in  Memel,  where  he 
resides,  and  none  in  England,  where  the  defendants 
reside.  But,  looking  at  the  whole  of  the  contract  itself, 
I  think  the  defendants  are  made  personally  liable.  There 
is  nothing  in  the  signature  to  prevent  them  from  being 
so.  In  the  body  of  the  contract,  they  are  contracting 
parties:  and  they  may  well  become  so  *by  authority  of, 
and  as  agents  for,' their  employer:  that  is,  he  may  be 
made  liable  to  them.  That,  however,  does  not  alter  the 
effect  of  the  instruments  by  which  they  become  con- 
tracting parties  as  between  themselves  and  the  plaintiff." 
So,  in  Leedham  v.  Baxter y  26  Law  Times,  285,  after 
issue  joined  in  an  action,  an  agreement,  headed  in  the 
action,  was  signed  by  the  plaintiff's  and  the  defendant's 
attorneys,  and  by  the  defendant  himself,  providing  ihsi* 
the  record  should  be  withdrawn,  the  defendant  execu^ 
an  assignment  to  the  plaintiff  by  way  of  secuiity,  aiMi  JUT 
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1856.        through  the  wilful  default  of  the  defendant  the  agree- 
Q^^jsf       ment  should  not  be  carried  out,  the  plea  of  the  defendant 
^'  should  be  withdrawn  by  the  defendant's  attorneys^  and 

all  costs  be  paid  by  the  defendant:  and  it  was  held,  that 
the  defendant's  attorneys  were  personally  liable  in  an 
action  against  them /or  riot  vyithdrawmg  the  plea,  the 
agreement  not  having  been  carried  out  through  the 
wilful  de&ult  of  the  defendant  Here,  reliance  is  placed 
on  the  presumption  arising  from  the  fact  of  the  princi- 
pal being  a  foreigner,  as  well  as  upon  the  absence  of  all 
expression  of  intention  on  the  face  of  the  contract  to 
exclude  the  personal  liability  of  the  agent  Some  of 
the  cases,  it  is  true,  seem  to  treat  it  as  a  question  of 
contract  or  as  a  rule  of  evidence:  and  this  notion  is 
adopted  by  Chancellor  Kent  Dr.  Story,  on  the  other 
hand,  treats  it  as  a  presumption  of  law.  This  is  not 
imlike  the  case  of  an  attorney's  undertaking:  Dotvnman 
V.  WUlioTaa,  7  Q.  B.  103.  [WUles,  J.  Lewis  v.  Nickol- 
eon,  ]  8  Q.  B.  503,  shews  that  it  is  matter  of  contract] 

BovUl  and  C,  Pollock,  coniik,  were  not  called  upon. 

Jervis,  0.  J.  It  seems  to  me  to  be  unnecessary  to 
hear  Mr.  Bovill  and  Mr.  Pollock,  and  that  the  rule  to 
enter  a  verdict  for  the  defendant  should  be  made  abso- 
lute. I  apprehend  this  court  laid  down  the  correct  rule 
in  the  recent  case  of  Mahony  v.  Kehdi,  and  that  it  is 
in  every  case  a  question  of  intention  to  be  gathered 
from  the  contract  itself  and  the  surrounding  circum- 
stances. No  doubt,  as  has  been  said  by  learned  judges 
more  than  once,  the  fact  of  the  principal  being  a 
foreigner  is  entitled  to  some  weight;  but  there  is  no 
rule  of  law,  as  is  suggested  by  Mr.  Brown,  that  the 
agent  is  in  all  cases  liable  personally  where  the  principal 
is  a  foreigner  residing  abroad.  It  is  in  all  cases  a 
question  of  intention,  capable  of  being  explained  by  the 
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custom  or  usage  of  trade  where  any  such  can  be  shewn  1856 
to  exist.  There  was,  however,  no  usage  proved  here ;  ~ 
nor  could  there  be.  It  is  ridiculous  to  suppose  that  an  _  v 
agent,  for  a  mere  commission  of  ^  per  cent.,  would 
guarantee  the  performance  of  a  contract  for  the  sale 
of  1000  barrels  of  tar.  Chancellor  Kent,  in  his  very 
valuable  Commentaries,  puts  it  on  the  groimd  on  which 
we  now  put  it,  and,  in  the  passage  to  which  I  referred  in 
the  course  of  the  argument,  qualifies  and  repudiates  to 
that  extent  the  doctrine  laid  down  by  Dr.  Story.  It  is 
admitted,  that,  if  this  had  been  the  case  of  an  English 
principal,  the  principal  and  not  the  agent  would  have 
been  liabla  That  admission  seems  to  me  to  put  the 
plaintiflF  out  of  court;  for,  Mr.  Brown  must  say,  that 
Roos,  the  principal,  if  he  came  to  this  coimtry,  could  not 
be  sued;  he  cannot  contend  for  a  co-existing  personal 
liability  in  both.  I  am  clearly  of  opinion  that  the 
correct  rule  is  as  I  have  stated;  that  it  is  a  question  of 
intention;  and  that,  upon  the  fair  construction  of  this 
contract^  the  defendant  intended  to  contract  only  as 
agent,  and  is  not  personally  liable. 

Williams,  J.  (a)  I  am  of  the  same  opinion.  In 
the  case  of  a  contract  of  sale  without  writing,  the  party 
making  the  contract  may  be  personally  liable,  notwith- 
standing he  mentions  at  the  time  that  he  is  buying  for 
a  foreign  principal.  This  is  the  case  of  a  contract  in 
writing,  which  is  to  be  construed  according  to  the  inten- 
tion of  the  parties  as  evidenced  by  the  words  they  have 
used.  In  order  to  arrive  at  a  correct  construction  of  it, 
we  may  also  have  recom'se  to  the  smrounding  circum- 
stances; one  of  which  is,  that  the  defendant  is  an  agent, 
acting  for  a  principal  who  is  known.  I  think  it  is  im- 
possible to  hold  him  personally  liable. 

(a)  Cresswell,  J.,  was  abseut. 
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be  made  absolute.     Whether  the  defendant  contracted 


Obeut 
V  as  agent  or  not,  is  a  question  of  fact, — as  Parke,  B.,  says, 

in  HeaM  v.  Kenworthy,  10  ExcL  739,  743  (a), — and 

not  a  conclusion  of  law.     If  a  broker  buys  goods  for  a 

merchant^  naming  him,  and  stating  that  he  lives  in 

Australia^  imless  he  at  the  same  time  stated  that  he  was 

buying  only  as  agents  the  jury  would  be  warranted  in 

holding  him  to  be  personally  liable.     There  is  another 

dass  of  cases,  where  custom  may  intervene  and  qualify 

the  contract,  so  as  to  make  the  party  resident  in  this 

country  liable  personally,  though  acting  for  a  known 

foreign  principal     But,  where  the  contract  is  reduced 

into  vniting,  we  must  gather  from  its  contents  what 

was  the  intention  of  the  parties:  and  here  the  question 

is,  whether  the  defendant  so  expressly  contracts  as  agent 

as  to  exclude  his  personal  liability.     I  strongly  incline 

to  think  that  no  such  custom  exists  as  that  suggested^ 

ftnd  to  establish  which  there  was  a  fruitless  attempt 

recently  in  the  court  of  Queen's  Bench.    Without  saying 

whether,  if  such  custom  existed,  it  would  be  excluded  by 

the  terms  of  this  contract,  it  is  enough  to  say  that  I  am 

clearly  of  opinion  that  the  terms  here  used  shew  diat 

the  defendant  contracted  as  agent,  and  as  agent  only. 

Rule  absolute. 

(a)    "The    question    of  his  seller  does  not  contract  with 

liability  is  one  of  fact.    Where  the  foreigner  and  trust  him, 

tiie  seller  deals  with  an  agent  but  with  the  party  with  wfacnn 

resident  in  this  country,  and  he  makes  the  bargain.    That 

acting  for  a  foreign  principal,  is  a  question  of  fact,  and  not 

the  presumption  is  that  the  of  law/' 
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Roberts  v.  Brett.  j^^  ^q 

L  HE  declaration  stated  (a\  that,  by  a  certain  inden-  By  agreement 

.      .  dated  the 

ture  made  between  the  plaintiff  of  the  one  part,  and  the  i5th  of  May, 
defendant  of  the  other  part,  and  bearing  date  the  15th  plaintiff  cove- 
of  May,  1855,  the  plaintiff,  for  the  considerations  therein  nanted /or^ 
mentioned,  for  himself,  his  heirs,  executors,  and  adminis-  cure  a  Tesael 
trators,  covenanted  with  the  defendant,  his  Bxecutors  boardacer- 
and  administrators,  in  manner  foUovdng,  that  is  to  say, —  *""  hiJTcable 
"  That  he,  the  plaintiff,  should  and  would  forOiwitK  at  then  at  M/s 

wharf,  and  to 

his  own  expense,  procure  the  Cornwall  frigate,  or  some  rig,  provision, 

other  suitable   ship  or  vessel,  and  should   and   woidd  ^dtThavr* 

(unless    prevented   by  fire,   tempest,  or    the    Queen's  ^erre^yfor 

enemies,)  stow  or  cause  to  be  stowed  on  board  the  said  Nore  on  or 

ship  or  vessel  the  sub-marine  telegraphic  cable,  which  isthofJuly: 

was  one  hundred  and  fifty  miles  in  length,  or  there-  ^dfmtcove- 

abouts,  and  was  then  at  Morden's  Wharf,  East  Green-  nantedtopay 

'  the  plaintiff 

wich,  in  the  county  of  Kent  (in  the  said  indenture  after-  5,oooi.  by  in- 
wards, for  the  sake  of  distinction,  called  the  African  and  i,ooo/!°^*» 
Sardinian    cable)."      Then  followed  covenants  on  the  ^oy«  after  the 

^  ^  arrival  of  the 

part  of  the  plaintiff, — to  provision  and  riff  the  vessel, —  y&»&\  at  M/s 

f  -1  J  .      *      «;  ^1       wharf,  2,000i. 

to  provide  and  pay  competent  otncers,  crew,  and  work-  ©n  or  Lefore 
men,  breaks,  rollers,  &c.,  to  lay  down  the  cable, — "  and  of ^<t^w^° 
should  and  would  (unless  prevented  as  aforesaid)  do  and  ^^y*  f^""  *A® 

*  ^  '  yessel  should 

perform  all  the  several  acts  thereinbefore  covenanted  to  have  arrived 
be  performed  by  him,  the  plaintiff  and  have  the  said  M/s^huf, 

and  the 

(a)  See  the  declaration  more  fully  set  out,  ant^.  Vol.  XVII,  p.  534.   "?i!?/*^^ 
^  '  .7  ->         I  yf  2,000Z.  as  soon 

as  the  ship 
should  put  to  sea  from  the  Nore,  and  also  to  give  the  plaintiff  500  shares  in  a  certain 
couipauy.     It  was  also  rautually  agreed  that  each  party  should,  within  ten  days  of  the 
execution  of  the  agreement,  give  and  execute  to  the  other  a  bond  with  two  sureties,  in 
the  sum  of  5,000/.,  for  the  due  performance  of  the  covenants  on  his  part. 

In  an  action  upon  this  agreement,  the  breaches  assigned  being,  non-payment  by  the 
defendant  of  the  5,000/.,  or  any  part  thereof,  and  non-delivery  of  the  shares ; — 

Held,  that  the  execution  of  the  bond  by  the  plaintiff  was  a  condition  precedent  to 
his  right  to  sue  for  such  breaches. 
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1866.  '^^^P  ^^^y  equipped  in  all  respects,  and  ready  for  sea^  at 
the  Nore,  on  or  before  the  15th  day  of  July  then  next^'' — 
to  proceed  forthwith  to  Cape  Tabaque, — to  lay  down  the 
cable, — to  provide  steam-tugs,  &c., — to  discharge  and 
lay  down  a  certain  other  cable,  &c., — "  and  it  was  in  and 
by  the  said  indenture  provided  always,  that,  if  the 
plaintiiSF  should  (unless  prevented  as  aforesaid)  make 
default  in  having  the  said  ship,  with  the  said  cable  or 
cables  on  board,  as  the  case  might  be,  at  the  Nore,  fully 
equipped  and  ready  for  sea,  on  or  before  the  said  15th 
day  of  July  then  next,  the  defendant,  his  heirs,  executors, 
or  administrators,  should  be  at  liberty  to  retain  from  any 
moneys  payable  by  him  or  them  imder  the  covenants  for 
that  purpose  thereinbefore  contained,  as  and  for  liqui- 
dated damages,  in  respect  of  such  de&ult,  the  sum  of 
200L  per  week,"  &c.  It  then  proceeded  to  state,  that, 
by  the  said  indenture,  for  the  consideration  therein  men- 
tioned, the  defendant  did  further,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  plainti£^ 
his  executors  and  administrators,  in  manner  following, 
To  pay  5000J,  that  is  to  say, — "  that  he,  the  defendant,  his  heirs,  exe- 
cu1x)rs,  and  administrators,  should  and  would,  subject  to 
such  rights  of  deduction  there&om  as  thereinbefore  men- 
tioned, pay  the  plaintiff,  his  executors  and  administrators, 
the  sum  of  5000i.  sterling,  by  the  instalments  and  at  the 
times  next  thereinafter  mentioned,  that  is  to  say,  the 
sv/m,  of  1000?.,  part  thereof,  on  or  before  the  expiration 
of  seven  days  after  the  arrival  of  the  said  ship  or 
vessel  alongside  Morden's  Wharf  aforesaid ;  the  sum 
of  2000?.,  fiirther  part  thereof,  on  or  before  the  expira- 
tion of  twenty-one  days  after  the  said  ship  should  have 
arrived  alongside  Morden's  Wharf  aforesaid ;  and  the 
sum  of  2000?.,  the  remainder  thereof,  when  and  so  soon 
as  the  said  ship  should  put  to  sea  from  the  Nore,  one 
half  of  such  last-mentioned  sum  to  be  paid  in  cash,  and 
the  other  half  thereof  by  the  defendant,  his  executors  or 
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administrators,  accepting  a  bill  of  exchange  at  three        1866. 
months'  date,  to  be  drawn  upon  him  or  them  by  the      jj^^^^ 
plaintiflF,    his   executors    or    administrators/' — ^that   he        _  ^• 
would,  on  or  before  the  expiration  of  twenty-one  days  «  ^  i. 
from  the  time  when  the  said  African  and  Sardinian  cable  shares, 
should  have  been  laid  down,  deliver  to  the  plaintiff  500 
paid  up  shares  of  101,  each  in  the  Mediterranean  Sub- 
marine Electric  Telegraph  Company, — and  that  he  would 
pay  a  sum  to  be  agreed  on  for  laying  down  the  other 
cable:  ''And  it  was  thereby  agreed  and  declared,  that,  Mutual  bonds, 
for  the  true  performance  of  the  covenants  by  the  plaintiff 
thereinbefore  contained,  and  for  securing  any  penalties 
which  he  might  incur  under  those  presents,  the  plaintiff 
and  two  responsible  sureties  should,  within  ten  day^  of 
the  execution  of  those  presents,  give  and  execute  to  the 
defendant,  his  executors  and  administrators,  a  bond  in  the 
penal  sum  of  5000!.,  and,  for  the  due  performance  of  the 
covenants  on  the  part  of  the  defendant  thereinbefore 
contained,  the  defendant  and  two  responsible  sureties 
should,   within  ten   days  from  the  execution  of  those 
presents,  give  and  execute  to  the  plaintiff,  his  executors 
and  administrators,  a  bond  in  the  penal  sum  of  5000Z. : 
and  it  was  in  and  by  the  said  indenture  provided  always 
and  thereby  expressly  agreed  and  declared,  that  the  said 
bonds  so  to  be  given  as  aforesaid   should   not  in  any 
manner  prejudice  or  affect  the  respective  rights  or  liabi- 
lities of  the  plaintiff,  his  heirs,  executors,  and  adminis- 
trators, and  of  the  defendant,  his  heirs,  executors,  or 
administrators,  under  or  by  virtue  of  those  presents." 
Averment  of  performance  by  the  plaintiff  of  the  terms  General 
of  the  agreement  on  his  part,  and  readiness  and  willing-  ^riSrmance. 
ness  to  receive  the  cable  on  board  ;  and,  ftirther,  "  that 
he  has  performed  and  fulfilled  all  conditions  precedent  PerfonnMice 
on  his  part  to  be  performed  and  frilfilled,  and  everything  precedent,  &a 
has  taken  place  and  happened  to  entitle  the  plaintiff  to 


564 


IM  THE  COMMON   PLEAS, 


1856. 


ROBXBIB 
V, 

Bbxtt. 


Breach. 


a  performanoe  by  the  defendant  of  the  said  indenture, 
and  all  the  said  conditions,  covenants,  and  stipnlatioDB 
therein  contained  on  his  the  defendant  s  part  to  be  per- 
formed and  fulfilled, — of  all  which  several  premises  the 
defendant  always  had  fcdl  knowledge  and  notice,  and  was 
fipom  time  to  time  requested  by  the  plaintiff  to  stow  on 
board  the  said  ship  the  said  cables  on  the  terms  and  for 
the  purposes  aforesaid,  and  also  to  inspect  the  said  breaks 
and  rollers  so  provided  by  the  plaintiff  as  aforesaid;  for 
the  doing  and  accomplishing  of  all  which  several  matters 
and  things  a  reasonable  time  had  elapsed  before  the  com- 
mencement of  the  suit"    Breach,  that  ''  the  defendant 
did  not  nor  would  stow  or  allow  to  be  stowed  on  board 
the  said  ship  the  said  Afirican  and  Sardinian  cable  and 
the  said  other  cable,  or  either  of  them,  or  any  part 
thereof  but  wholly  neglected  so  to  do,  and  therein  made 
default;  and  did  not  nor  would  pay  to  the  plaintiff  the 
said  simi  of  5000^.,  or  any  part  thereof,  or  pay  to  the 
plaintiff  any  moneys  whatsoever  on  account  of  the  said 
contract;  and  the  defendant  did  not  nor  would  deliver, 
or  cause  to  be  dehvered  to  the  plaintiff,  or  his  nominee 
or  nominees,  the  said  500  paid  up  shares  in  the  said 
Mediterranean  Sub-marine   Electric   Telegraph    Com- 
pany, of  lOZ.  each,  or  any  of  them ;  and  the  defendant 
did  not  nor  would,  although  he  did,  before  the  commence- 
ment of  this  suit,  require  the  plaintiff  to  lay  down  the 
said  other  cable,  and  a  certain  sum,  to  wit>  20002.,  was 
then  agreed  upon  between  the  plaintiff  and  the  de- 
fendant to  be  the  sum  to  be  paid  by  the  defendant  to  the 
plaintiff  for  laying  down  the  said  other  cable,  pay  the 
said  sum  of  20002.  to  the  plaintiff,  or  any  part  thereof 
according  to  the  said  covenant  in  that  behalf ;  and  the 
said  several  sums  of  50002^  and  20002.  remain  respectively 
due  and  unpaid  to  the  plaintiff,  and  the  said  500  shares 
remain  and  are  not  delivered  to  the  plaintiff,  or  his 
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nominee    or    nominees."      Special  damage,    that   the        1856. 
plaintiff  was  put  to  expense,  lost  profits,  &c.     And  the       Robebib 
plaintiff  claimed  1  OfiOOl  B^ 

Fifth  plea, — that  the  plaintiff  did  not,  vrUhvn  ten  Y'dthplesL. 
dcvys  from  the  day  of  execution  of  the  said  indenture, 
— such  ten  days  expiring  before  the  said  1 5th  of  July, 
1855,  and  before  the  time  when  the  plaintiff  placed  the 
said  ship  so  provided  by  him  alongside  the  said  Morden's 
Wharf, — or  at  any  time,  give  and  execute,  nor  did  he 
within  such  ten  days,  or  at  any  time,  procure  two  re- 
sponsible persons,  or  any  responsible  person,  as  sureties 
or  siurety  on  his  behalf,  to  give  and  execute,  nor  did  two  re- 
sponsible persons,  nor  did  any  responsible  person,  as  such 
siu"eties  or  surety  for  the  plaintiff,  then,  or  at  any  time, 
give  and  execute  to  the  defendant,  his  executors  and  ad- 
ministrators, a  bond  or  bonds  in  the  penal  sum  of  5000Z. 
for  the  true  performance  by  the  plaintiff  of  the  cove- 
nants by  the  plaintiff  in  the  said  indenture  contained, 
and  for  securing  any  penalties  which  he  the  plaintiff 
might  incur  under  the  said  indenture,  according  to  the 
meaning  and  effect  of  tbe  said  indenture. 

To  this  plea  the  plaintiff  demurred,  the  groimd  of  Domurrer. 
demurrer  stated  in  the  margin  being, — "  that  the  matter 
therein  set  forth  does  not  amount  to  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover  in  this  action,'*  Joinder, 
Joinder. 

Bylea,  Serjt,  in  support  of  the  demurrer.  The  decla- 
ration discloses  an  agreement  imder  seal  of  the  15th  of 
May,  1855,  whereby  the  plaintiff  was  at  his  own  expense 
forthwith  to  procure  a  vessel,  and  stow  on  board  a 
telegraphic  cable  then  at  Morden's  Wharf.  That  was 
to  be  ione  forthwith.  The  plaintiff  covenanted  to  rig, 
provision,  and  man  the  ship,  and  to  have  her  ready  for 
sea  at  the  Nore  on  or  before  the  1  bth  of  July,  under  a 
penalty  of  200^.  per  week.     And  there  is  a  stipulation 
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1856.        that  the  plaintiff  shall  within  ten  days  of  the  execution 
Roberts      of  the  agreemeTit  give  the  defendant  a  bond  in  the  penal 
Bbktt.        sum  of  5000L  for  the  due  performance  of  the  covenants 
on  his  part.      The   defendant   covenants  to  pay    the 
plaintiff  5000i.  by  certain  instalments, — lOOOZ.  seven 
days  after  the  arrival  of  the  vessel  at  Morden's  Wharf, — 
2000i.  on  or  before  the  expiration  of  twenty-one  days 
after  the  vessel  should  have  arrived  alongside  Morden's 
Wharf, — and  the  remaining  2000i.  as  soon  as  the  ship 
should  put  to  sea  from  the  Nore ;  and  also  to  give  the 
plaintiff  certain  shares  in  a  company.     The  breach  is, 
that  the  defendant  did  not  stow  the  cable  on  board,  or 
pay  the  oOOOi.,  or  any  part  thereof,  or  deliver  the  shares. 
The  plea  is,  that  the  plaintiff  did  not,  within  ten  days 
from  the  day  of  execution  of  the  indenture,  give  and 
execute  a  bond  for  the  due  performance  of  his  covenanta 
The  simple  question,  therefore,  that  is  raised  by  this 
demurrer,  is,  whether  or  not  the  giving  of  such  bond  by 
the  plaintiff  is  a  condition  precedent  to  the  obligation 
on  the  part  of  the  defendant  to  perform  the  covenant 
on  which   the  breach   is  assigned,  or  any  part  of  it 
Now,  lOOOi.  was  covenanted  to  be  paid  on  or  before  the 
expiration  of  seven  days  after  the  arrival  of  the  vessel 
alongside  Morden's   Wliarf:  whereas,  the  bonds  were 
not  to  be  given  tmtil  the  lapse  of  ten  days  from  the 
execution  of  the  agreement   The  question,  therefore,  is, — 
as  in  Pordage  v.  Cole,  1  Wms.  Saund.  319, — whether  the 
giving  of  the  bond  by  the  plaintiff  was  a  condition 
precedent  to  the  obligation  on  the  defendant's  part  to 
p^y  the  10002.     It  is  enough  that  the  liability  to  pay 
the  lOOOZ.  may  happen  before  the  time  at  which  it  was 
Blipulated  that  the  bond  should  be  given.     The   cas^ 
fallH  within  the  first  rule  given  in  the  notes  in  1  Wma. 
Saund.  320  b, — "  If  a  day  be  appointed  for  payment  of 
money,  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen,   before  the  thing 
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which  is  the  consideration  of  the  money,  or  other  act,  is  1856. 
to  be  performed,  an  action  may  be  brought  for  the  Robebts 
money,  or  for  not  doing  such  other  act,  before  perform-  bbett. 
ance;  for,  it  appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  the  performance 
a  condition  precedent.''  The  case  comes  also  within  the 
third  rule, — "  Where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such 
covenant  may  be  paid  for  in  damages,  it  is  an  independ- 
ent covenant,  and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration."  And 
the  well  known  case  of  the  negroes, — Boone  v.  Eyre, 
1  H.  Blac.  273,  n.  (a),  2  Sir  W.  Bla.  1312,  is  referred  to. 
Here,  the  giving  of  the  plaintiffs  bond  was  only  part  of 
the  consideration  for  the  performance  of  the  covenants 
on  the  part  of  the  defendant  [CresaweU,  J.  If  it  was 
an  essential  part,  that  third  rule  will  not  apply.]  The 
agreement  provides  that  the  plaintiff  and  defendant 
shall  mutually  give  bonds.  Suppose  the  parties  were 
reversed,  would  the  giving  of  the  bond  by  the  defendant 
have  been  a  condition  precedent  ? 

Horace  Lloyd  (with  whom  was  Hugh  Hill),  contri. 
It  was  obviously  the  intention  of  the  parties  that  the 
interchange  of  the  bonds  should  precede  the  performance 
of  the  defendant's  covenants.  The  giving  of  the  bond 
by  the  plaintiff  was  an  essential  part  of  that  which  the 
defendant  might  have  taken  into  account  when  he  was 
stipulating  for  the  payment  of  the  instalments  of  the 
5000Z.  Whether  it  goes  to  the  whole  or  only  to  part  of 
the  consideration,  a  breach  of  it  could  not  be  paid  for  in 
damages,  and  therefore  it  does  not  fall  within  the  third 
rule  in  the  notes  to  Porda^e  v.  Cole,  In  EUen  v.  Topp,  6 
Exch.  424?,  by  the  terms  of  an  indenture  of  apprentice- 
ship, an  infant  was  placed  by  his  father  (who  was  a 

2p  2 


668  IN  THE  COMMON   PLEAS, 

1856.        party   to  the   indenture)   as   apprentice   to   a    master 
R0BEBT8       described  in  the  indenture  as  **  an  auctioneer,  appraiser, 

Brett.  ^^^  corn-factor,"  "  to  learn  his  art,  and  with  him  after 
the  manner  of  an  apprentice  to  serve."  After  the  mak- 
ing of  the  indenture,  and  the  commencement  of  the 
apprenticeship,  the  master  wholly  relinquished  the  trade 
of  corn-factor;  whereupon  the  apprentice  absented  him- 
self from  his  master's  service.  And  it  was  held,  in  an 
action  on  the  indenture,  by  the  master  against  the 
father,  for  the  desertion  of  the  apprentice,  that  the  re- 
linquishment by  the  master  of  his  trade  of  corn-factor 
was  a  good  answer  to  the  action, — the  exercise  of  the 
three  trades  being  an  entire  and  indivisible  considera- 
tion for  the  service  of  the  apprentice,  and  the  relative 
duty  to  teach  the  three  being  a  condition  precedent. 
So,  in  Graves  v.  Legg,  9  Exch.  709,  by  a  written  agree- 
ment, the  plaintiff  contracted  to  sell  to  the  defendant 
from  300  to  350  bales  of  white  washed  Donskoy  fleece 
wool,  laid  down  at  certain  ports  in  England,  "  deliverable 
at  Odessa  during  August  then  next,  to  be  shipped  with 
all  dispatch,  warranted  fair  average  quality;  bnt>  should 
they  prove  otherwise,  to  be  taken  with  a  fair  allowance, 
to  be  assessed  by  Messrs.  H.  &  R,  subject  to  the  safe 
arrival  of  the  wool  in  good  condition  at  any  of  the  ports 
stated,  and  the  narries  of  the  vessels  to  be  declared  as 
soon  as  the  wools  were  shipped,*'  &c.  To  an  action  for 
the  breach  of  this  contract,  by  not  accepting  the  wools, 
the  defendant  pleaded,  that  the  wools  were  bought,  with 
the  knowledge  of  both  parties,  for  the  piupose  of  re- 
selling in  the  course  of  the  defendants  business;  that 
wool  is  an  article  of  fluctuating  value,  and  not  saleable 
until  the  names  of  the  vessels  in  which  it  was  shipped 
should  have  been  declared  according  to  the  contract; 
and  that  the  plaintiff*  had  neglected  to  declare  the  names 
of  the  vessels  in  which  the  wools  were  shipped  until 
after  an  unreasonable  time  after  they  had  been  shipped. 
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It  was  held,  that  the  provision  in  the  contract  that  the  1856. 
names  of  the  vessels  in  which  the  wools  were  shipped  should  Roberts 
be  declared  as  soon  as  they  had  been  shipped,  was  a  con-  Bbett. 
dition  precedent  to  the  defendant's  obligation  to  accept 
and  pay  for  them,  and  consequently  that  the  plea  was 
good.  These  are  important  authorities:  and,  whatever 
observations  may  have  been  made  or  doubts  thrown 
upon  the  case  of  EUeii  v.  Topp^  none  has  ever  rested 
on  Graves  v.  Legg,  In  this  latter  case,  Parke,  B., 
says:  "  In  the  numerous  cases  on  the  subject,  in  which 
it  has  been  laid  down  that  the  general  rule  is,  to 
construe  covenants  and  agreements  to  be  dependent 
or  independent  according  to  the  intent  and  meaning  of 
the  parties,  to  be  collected  from  the  instrument,  and  of 
course  to  tlie  circumstances  legally  admissible  in  evi- 
dence with  reference  to  which  it  is  to  be  construed,  one 
particular  rule  well  acknowledged,  is,  that,  where  a  cove- 
nant or  agreement  goes  to  part  of  the  consideration  on 
both  sides,  and  may  be  compensated  in  damages,  it  is  an 
independent  covenant  or  contract,  and  an  action  might 
be  brought  for  the  breach  of  it  without  averring  per- 
formance in  the  declaration,  under  the  old  system  of 
pleading;  and,  under  the  new,  the  denial  of  such  per- 
formance would  be  bad;  and  the  cases  of  GamjAnM  v. 
Jones,  6  T.  R.  570,  and  Boone  v.  Eyre,  2  W.  Bla.  1312 
1315,  are  instances  of  the  application  of  the  ruJe.  But 
then  it  appears,  as  Mr.  Serjt.  Williams  observes  in 
1  Saund.  320  (Z  (and  the  Lord  Chief- Baron,  in  del'vering 
the  judgment  of  the  court  in  EUen  v.  Topp,  6  Exch. 
441,  adopts  the  observation),  the  reason  of  the  decision 
in  that  and  similar  cases,  besides  the  inequality  of 
damages,  seems  to  be,  that,  where  a  person  has  received 
part  of  the  consideration  for  which  he  entered  into  the 
agreement,  it  would  be  unjust,  that,  because  he  had  not 
the  whole,  he  should  therefore  be  permitted  to  enjoy  that 
part  without  either  payment  or  doing  anything  for  it 
Therefore,  the  law  obliges  him  to  perform  the  agreement 
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damage  he  may  have  sustained  in  not  hawii^ 
the  whole  ooDsideiationL''  Now,  here,  the  tnt 
of  lOOOL  is  to  be  made  'oo  or  before  the  nfarniw  «4f 
seven  days  after  the  arriral  of  the  vessel 
Wharf  ^'  and  the  bond  is  to  be  giren  'wiiUm  toL 
of  the  ezecatififi  of  the  indenture,"  Itmieht^ 
happen  that  the  jdaintiff  would  be  bomfed  to  give 
bond  he^jre  the  arriTai  of  the  time  at  whidi  ike 
ment  of  the  lOOM.  was  to  be  made :  and,  if  iLe 
nant  will  admit  of  that  construction,  the  coort  wxK 
h  in  order  to  carry  out  the  evident  intentioii  at  the 
parties.  In  Stauntmi.  v.  Wood,  16  Q.  R  fiSa,  in  m- 
sumpstt  on  an  agreement  by  the  plainti£b  to  se&  to  the 
defendants  cable-bars  at  a  certain  price  per  ton,  ^  the 
said  goods  to  be  delivered  forthwith  to  the 
the  works,  and  the  said  price  to  be  paid  by  the 
ants  in  cash  in  fourteen  days  from  the  time  of 
making  of  the  said  contract,^'  the  breach  alleged, 
non-payment  after  fourteen  days;  and,  on  demurrer  to  a 
]dea,  it  was  held,  that,  on  the  contract  thus  set  forth, 
the  ddivery  was  meant  to  precede  the  payment^  and 
that  a  readiness  on  the  plaintiffs'  part  to  ddiver  the 
goods  was  a  condition  precedent  [Cresswdl,  J. 
The  bonds  were  to  be  given  to  secure  the  mutual  per- 
formance of  the  covenants.  Suppose  a  breach  of  cove- 
nant on  the  plaintiff's  part  were  to  take  place  vrithin  the 
ten  days,  and  the  bond  were  given  afterwards,  would 
that  bond  apply  to  a  covenant  already  broken?  It  may 
posnbly  aid  you  in  your  argument,  ^at  the  bond  must 
be  given  before  any  breach  of  covenant  could  occur; 
otherwise,  it  never  wotdd  be  that  which  it  professes  to 
be, — ^a  remedy  for  the  non-performance.  WiUioTos,  J. 
It  is  difficult  to  conceive  that  there  could  be  a  breach 
within  the  ten  days.  WUleSy  J.  It  might  perhaps  have 
been  alleged  that  the  vessel  could  not  within  three  days 
have  been  got  to  Morden's  Whar£]    What  could  be  the 
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reafion  for  providing  such  an  interval?    [Jervis,  C.  J.        1856. 
The  bonds  are  to  be  given  within  ten  days  after  the       Robikis 
execution  of  the  indenture,  to  secure  the  performance  of       brw*. 
certain  things, — ^that  on  the  defendant's  part,  to  secure, 
amongst   other  things,  the   payment  of  lOOOi.  on  or 
before  the  expiration  of  seven  days  after  the  arrival  of 
the  vessel  alongside  Mordents  Whar£  The  parties  clearly 
must  have  contemplated  that  the  .bonds  should  be  given 
before  the  payment  of  lOOOZ.  was  to  be  made.     It  may 
be  asked,  what  benefit  will  the  plaintiff  derive  from  the 
defendant's  bond,  if  this  be  the  true  construction  of  the 
covenant?    £ut,  whatever  difficulty  there  may  be  as  to 
the  lOOOi.,  he  would  at  all  events  have  the  security  of 
the  bond  as  to  the  remaining  4000!.,  and  the  sum  to  be 
agreed  on  for  laying  down  the  additional  cable. 

Bylea,  Serjt,  in  reply.  It  is  assumed  on  the  other  side 
that  the  covenant  in  question  contemplates  that  the 
bonds  shall  be  security  for  everything  to  be  done  on  the 
part  of  each.  The  true  construction  of  the  agreement 
is  this, — The  vessel  is  to  be  alongside  Morden's  Wharf 
forthwith,  and  the  defendant  is  to  pay  lOOOi.  within 
seven  days  :  but,  within  twenty-one  days,  he  is  to  pay 
a  much  larger  sum,  viz.  2000i.;  therefore  he  stipulates 
that  he  shall  have  security  within  ten  days  for  the  per- 
formance of  the  contract  on  the  plaintiff's  part.  That> 
it  is  submitted,  is  the  fair  intention  of  the  parties;  and 
it  is  consistent  with  the  express  words  of  the  covenant 
Besides,  the  bonds  may  be  given  as  security  for  past  as 
well  as  future  breaches.  See  what  the  plaintiff  has 
done.  He  has  provided  a  ship,  rigged  and  provisioned 
her,  engaged  competent  officers,  crew,  and  workmen, 
with  rollers,  &c.,  to  pay  out  the  cable,  &c.  [CressweU,  J. 
All  that  may  be  traversed.]  All  the  essential  facts  of 
the  case  must  be  taken  to  be  admitted  for  the  purposes 
of  to-day.     [Gresswell,  J.     Admitted  for  the  sake  of 
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1856.  argument  only:  but  you  cannot  argue  that  they  are 
BoBEBTB  admitted,  unless  you  establish  that  this  is  not  a  condition 
Brett.  precedent.  WilMams,  J.  The  difficulty  is,  that,  in  the 
absence  of  a  bond  with  sureties,  the  remedy  for  a  breach 
of  contract  would  be  no  equivalent]  It  cannot  be 
assumed  that  damages  against  the  party  would  not  be  a 
sufficient  compensation.  This  case  clearly  falls  within 
the  first  rule  Isdd  down  in  the  notes  to  Pordage  v.  Cole, 
which  is  without  qualification.  It  is  also  within  the 
third  rule.  A  breach  of  a  contract  to  convey  an  estate 
may  be  compensated  in  damages.  In  Mattock  V.  Kvng- 
lake,  10  Ad.  &  E.  50,  2  P.  &  D.  343,  on  an  agreement 
for  the  sale  of  lands,  the  defendant  covenanted  to  pay 
the  purchase-money  on  a  day  certain,  for  and  as  the 
consideration  of  such  sale  and  purchase,  with  interest 
from  a  day  certain  to  the  time  of  "  the  completion  of  the 
purchase :"  and  it  was  held,  that  the  covenant  by  the 
vendee  was  an  independent  covenant,  and  that  the 
vendor  might  recover  the  purchase-money  without  ten- 
dering a  conveyance. 

Jervis,  C.  J.  I  am  of  opinion  that  the  giving  of  the 
bond  by  the  plaintifiF  was  a  condition  precedent  to  the 
obligation  on  the  defendant's  part  to  pay  the  5000i.,  or 
any  part  of  it ;  and  consequently  our  judgment  must  be 
in  favour  of  the  defendant  If  we  were  to  act  simply  on 
the  first  rule  in  Pordage  v.  Cole,  that,  where  a  day  is 
appointed  for  doing  an  act,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration 
for  it  is  to  be  performed,  the  condition  is  dispensed  with, 
— and  were  to  assume  here  that  the  plaintiff  was  bound 
at  once  to  b^in  to  prepare  the  vessel,  so  that  it  was 
certain  that  the  seven  days  after  her  arrival  alongside 
Morden's  Wharf,  when  the  first  payment  of  lOOOi.  would 
be  due,  must  expire  before  the  lapse  of  the  period  for 
giving  the  bonds,  we  might  feel  some  difficulty  in  arriving 
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at  the  conclusion  we  have  come  to.     But,  after  all,  that        1856. 
rule  only  professes  to  give  the  result  of  the  intention  of      Roberts 
the  parties  :  and,  where,  on  the  whole,  it  is  apparent  that       Brktt. 
the  intention  is,  that  that  which  is  to  be  done  first  is  not 
to  depend  upon  the  performance  of  the  thing  that  is  to 
be  done  afterwards,  the  parties  are  relying  on  their  remedy, 
and  not  on  the  performance  of  the  condition ;  but,  where 
you  plainly  see  that  it  is  their  intention  to  rely  on  the 
condition,  and  not  on  the  remedy,  the  performance  of  the 
thing  is  a  condition  precedent  In  the  present  cajse,  look- 
ing at  the  whole  instrument,  it  seems  to  me  to  be  mani- 
fest that  the  parties  were  trusting  to  the  bonds  to  be 
mutually  given  as  cross-securities  for  the  performance  of 
the  covenants  on  either  side.     It  Triay  be,  as  my  Brother 
Byles  suggests,  that  the  seven  days  provided  for  the  pay- 
ment of  the  lOOOi.  may  elapse  before  the  expiration  of 
ten  days  from  the  execution  of  the  agreement.     But  it 
does  not  follow  that  the  plaintifiF  would  be  bound  imTne- 
diately  to  set  about  the  preparation  of  the  vessel.     He 
might,  I  apprehend,  wait  until  the  expiration  of  the  ten 
days,  and  then  say,  "  Give  me  the  bond."'     That  makes 
the  whole  thing  perfectly  consistent ;  whereas,  the  con- 
trary  construction   deprives   him  of  security,  which  is 
very  diflferent  from  having  a  remedy.    Then,  my  Brother 
Byles  suggests  that  the  case  is  within  the  third  rule 
given  in  the  notes  to  Pordage  v.  Cole,  as  to  covenants 
which  go  only  to  a  j>art  of  the  consideration  on  both 
sides,  and  a  breach  of  which  covenants  may  be  paid  for 
in  damages.     That,  however,  is  not  so  :  money  due  and 
money  secured  by  a  bond  with  sureties  are  very  different 
things.      Looking   at  the  whole  agreement,   I  am  of 
opinion  that  the  giving  of  the  bond  was  a  condition  pre- 
cedent, and  consequently  that  the  defendant  is  entitled 
to  succeed  upon  this  demurrer. 

Cr£SSW£LL,  J.     I  also  am  of  opinion  that  the  giving 
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1856.  of  the  bond  was  a  oondition  precedent  to  the  plamtifTs 
BoBBRiB  right  to  enforce  his  remedy  for  the  non-payment  of  the 
Bbktt.  50002.  at  the  times  stipulated.  The  essence  of  the  con- 
tract is,  that  the  parties  shall  mutually  have  remedies 
for  the  breach  by  either  of  any  of  the  covenants  therein. 
It  is  true  the  word  **  forthwith  "  occurs  at  the  b^inning 
of  the  instrument  But,  when  once  you  arrive  at  the 
conclusion  that  the  giving  of  the  bond  is  a  condition  pre- 
cedent, that  gives  a  meaning  to  the  word  **  forthwitL" 
As  soon  as  the  bonds  are  given,  the  plaintiff  may  beoom- 
pelled  to  go  on ;  but  not  until  then.  It  is  evidently  used 
in  a  very  vague  sense  :  it  is  applied  to  all  the  things  that 
are  to  be  done  by  the  plaintiff ;  and  they  certainly  cannot 
all  be  done  vrnmeddatdy.  I  feel  no  difficulty  in  holding 
it  to  have  been  the  plain  intention  of  the  parties  that 
each  should  have  the  security  of  the  bond  c^  the  other 
for  the  performance  of  all  the  covenants.  I  think  our 
judgment  must  be  for  the  defendant 

Williams,  J.  I  also  am  of  opinion  that  the  defendant 
IB  entitled  to  judgment  on  this  demurrer.  The  veiy 
nature  of  the  covenants  shews  that  they  are  not  inde- 
pendent covenants. 


WiLLBS,  J.,  concurred. 


Judgment  for  the  defendant. 
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The  Great  Northern  Railway  Company,  Appellaats; 

RiMELL,  Respondent  ^^^  ^^• 

JL  HIS  was  an  appeal  from  a  decision  of  the  judge  of  A  paroel  was 
the  Gloucestershire  County  Court  porter  of  a 

The  plaintiflF  (Rimell)  claimed  39i.  98.  for  the  loss  of  a  "^^^^  ^^^^^ 
parcel  containing  watches  of  that  value,  which  had  been  station,  to  be 

lorwsrdod 

delivered  to  the  Great  Northern  Railway  Company  by  from  Gloucea- 
the  plaintiflF,  to  be  carried  by  them  from  Gloucester  to  i^J^the^y-' 
London,   and   which  were  alleged  to   have  been  lost  bill  and  the 

g^uard  8  parcel- 
through  their  carelessness  and  negligence.  book  had  been 

The  case  was  stated  by  the  judge  for  the  opinion  of  parcel^as 
this  court  as  follows :—  P^^  .^^  *^« 

porter  in  the 

"  The  following  evidence  was  given  at  the  trial  on  the  a«»l  reoepta- 

_         _,  ole,  a  locked 

7th  of  February,  1856  : —  boxintheluK- 

"  Mr.  Helps,  for  the  defendants,  pleaded  not  guilty,  Sf^rSiJy^ni 
and  referred  to  the  land  carriers  act>  11  G.  4  &  1  W.  J?„*^t  ^^^: 

bill;  but  the 
4,  C.  68,  S8.  1,  2,  3,  4,  8.  factofhiahav- 

" Samuel  Rimell,  brother  to  plaintiflF  In  his  «nploy-  jtm  t^ box 
ment  Recollected  taking  a  parcel  to  the  station  at  J^^^^^ 
Gloucester  for  Mr.  Lutiger,  on  the  18th  of  January,  1866.  ^^  guard. 

Aftpi*  several 

Delivered  it  to  Bossom,  a  porter  at  the  Great  Western  intermediate 
Railway,  who  signed  for  it ;  compared  the  address  on  the  tramroa5i«i* 
parcel  with  the  book  produced.  London,  when 

*^  *  the  parcel  was 

"  Cross-examined.     The  book  was  ftlled  up  at  the  shop  miased  .^— 
ready  for  signature.     It  was  about  8  o'clock  at  night  denoe  for  the 

jury  of  the 
parcel  having  been  stolen  by  a  servant  of  the  company. 

On  a  trial  in  the  coimty-court,  the  plaintiff  having  dosed  his  case,  it  was  submitted 
by  the  advocate  on  the  part  of  the  defendants  that  there  was  no  evidence  to  go  to  the 
jury.  The  judge  deciding  that  there  was,  evidence  was  offered  on  the  part  of  the 
defendants,  and  a  verdict  was  ultimately  found  for  the  plaintiff: — Held,  that  the 
defendants  did  not  by  calling  witnesses  preclude  themselves  from  appealing  on  the 
ground  that  the  judge  had  ruled  erroneously. 

Where  felony  is  set  up  as  an  answer  to  a  defence  under  the  carriers  act,  11  O.  4  &  1 
W.  4,  c.  68,  the  question  of  negligence  becomes  immaterial. 

The  case  of  BiUt  v.  The  Oreat  Wettem  Railway  Comptmy,  ant^  YoL  zL  p.  140,  ex- 
plained. 
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1856. 

Thi  Great 

Western 

Railway  Co., 

App., 

Bjmell, 

Resp. 

Evidence  for 
the  plaintiff 
below. 


when  he  delivered  the  parcel.  Gave  no  notice  of  the 
contents,  and  nothing  passed  except  the  delivery  of  the 
parcel  and  the  signing  of  the  book. 

"  Be-examination.  The  direction  was,  *  J.  H.  Lutiger, 
Great  St.  Helen's,  Bishopsgate-street,  London/ 

"  James  H.  Lutiger.  I  am  agent  for  the  Swiss  Watch 
Manufactory,  and  live  in  London.  I  received  a  letter 
from  the  plaintiff,  stating  he  had  forwarded  a  parcel  to 
me  by  the  Great  Western  Railway ;  and  I  have  the  letter. 
I  never  received  that  parcel.  I  went  to  the  Great  Western 
Railway  station  at  Paddington,  and  saw  an  entry  of  the 
parcel  having  been  received  in  Gloucester ;  but  I  was 
told  it  was  not  received  in  London. 

"  Cross-examined.  I  saw  the  clerk  at  the  parcel- 
oflSce.  I  did  not  see  the  chief  inspector  of  police.  I  do 
not  know  of  a  robbery  having  been  advertised  in  the 
papers.     They  promised  to  make  every  inquiry. 

"  Re-examined.  They  promised  to  inquire  where  it 
had  been  left,  or  if  lost  I  received  the  letter  from 
Rimell  on  the  19  th,  and  inquired  at  the  station  about 
two  days  afterwards, 

"  George  Rimell,  plaintiff.  I  am  a  silversmith.  1 
received  from  Lutiger  between  the  11th  and  16th  of 
January,  1855,  a  quantity  of  goods,  in  value  about  120!. 
I  selected  about  SOL  worth,  and  returned  the  rest  to  him, 
They  were  packed  in  a  small  box,  with  partitions  for 
each  watch.  The  value  of  them  was  39Z.  98.  The 
value  of  the  box  is  about  Is,  Sd. 

"  Mr.  Carter  here  applied  to  introduce  the  box  into 
the  particulara  Mr.  Helps  objected.  The  judge  ruled 
against  it>  as  justice  did  not  require  him  to  substitute 
that  which  the  parties  did  not  come  there  to  try,  to  save 
a  verdict     He  would  not  amend. 

"  Examination  continued.  I  wrote  the  same  day  to 
Lutiger,  and  received  a  letter  from  him,  that  he  had  not 
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received  the  parcel.     I  addressed  the  parcel  myself  with        1856. 
the  full  address.  Thb  Orbat 

"Cross-examined.  I  made  up  the  parcel  myself  I  ^^^o„ 
either  addressed  it  or  stood  by  when  it  was  addressed.  -App., 
I  cannot  say  whether  I  was  in  the  shop  when  my  Re«p. 
brother  went  with  the  parcel.  I  know  he  took  it  to  the 
railway.  Several  days  after  the  parcel  was  lost,  I  went 
to  Mr.  Ashbee  at  the  station.  I  sent  to  the  station  as 
soon  as  I  heard  the  parcel  was  not  received;  and,  some 
time  after,  Mr.  Collard,  the  chief  inspector  of  police,  and 
Mr.  Giles,  the  local  inspector,  called  at  my  house,  and 
represented  that  the  company  were  very  anxious  to  find 
out  if  they  had  been  robbed.  I  do  not  dispute  that  the 
company  issued  hand-bills  about  it.  When  I  was  asked, 
I  gave  Mr.  Collard  the  particulars  of  the  watches;  and 
this  is  an  exact  copy  now  produced.  I  wrote  letters 
to  them  afterwards;  and  Mr.  Collard  said  he  had  found 
a  watch  with  my  name  on,  but  it  turned  out  it  was  not 
one  of  the  watches  lost  I  have  no  doubt  I  told  them 
the  way-bill  was  wrong.  I  called  at  the  Great  Western 
station  a  few  days  after  the  parcel  was  lost,  and  went 
into  Mr.  Ashbee's  private  office;  and,  while  there,  Mr. 
Helps  came  in,  and  Ashbee  said,  '  Here 's  Mr.  Rimell 
has  lost  a  valuable  parcel;'  and  it  was  asked  what  it 
was.  Mr.  Helps  asked  if  it  was  insured:  and  Ashbee 
said  '  No.'  They  then  walked  to  the  end  of  the  office 
from  me;  and  Mr.  Ashbee  said  to  Mr.  Helps  something 
to  this  effect, — *  The  worst  of  it  is,  something  is  wrong 
as  to  the  way-bilL'  That  caused  me  to  make  further 
inquiry,  which  resulted  in  this  action  being  brought.  I 
also  gave  some  particulars  on  the  7th  of  March  to  Mr. 
Potter,  one  of  the  directors  of  the  company,  to  the  effect 
that  something  was  wrong  in  the  way-bill.  [A  letter 
written  to  Mr.  Potter  was  read.]  I  made  inquiries  be- 
fore I  wrote  to  Mr.  Potter.  [A  letter  was  produced  by 
Mr.  Helps  for  the  witness  to  read,  dated  the  8th  of 
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1856.       October,  directed  to  Mr.  Ashbee,  wherein  it  was  stated 
The  Obxat    that  the  witness  was  in  a  position  to  prove  beyond  doubt 
EailwatCo.,   that  the  parcel  was  stolen  by  one  of  the  company's  ser- 
j^^^       vants.]     I  have  not  yet  had  the  chance  of  proving  it.     I 
Be^*        believe  it  now,  unless  I  am  mistaken,  on  the  production 
of  the  books.    As  far  as  my  own  judgment  goes,  I  be- 
lieve the  parcel  was  not  lost,  but  stolen.     The  charge  for 
the  parcel  to  London  was  9(2.     I  think  the  parcel  was 
sent  down  after  tea 

**  John  Ashbee,  superintendent^  produced  the  parcel- 
book  and  way-bill  for  the  night  mail  train  of  the  18th 
of  January,  1855.  The  first  entry  in  the  way-bill  relates 
to  this  parcel  The  office  porter  takes  the  parcels  out 
on  a  barrow,  and  delivers  them  to  a  guard,  and  calls 
them  over  to  see  if  they  are  all  correct,  and,  if  so,  checks 
them  with  the  way-bill  The  guard's  book  and  the  way- 
bill will  correspond,  if  correct  The  parcels  are  checked 
in  London  with  the  way-bill  A  memorandiun  book  is 
supplied  by  the  company  to  the  guard.  The  way-bills 
are  not  made  out  in  the  same  way  now:  the  addresses 
are  added,  and  there  has  been  an  alteration  since;  the 
small  parcels  are  locked  in  a  bag:  the  guard  has  no 
key.  I  dare  say  that  is  in  consequence  of  repeated 
losses.  I  never  heard  on  this  occasion,  instead  of  eleven 
parcels  going  up,  there  were  twelve.  I  heard  of  a  parcel 
coming  very  late  that  evening.  I  cannot  say  whether 
that  was  omitted  from  the  guard's  book.  [A  leaf  from 
the  guard's  book  produced.]  The  number  received  on 
the  bill  at  Gloucester,  was,  eleven,  and,  on  the  guard's 
book,  only  ten. 

''Cross-examined.  On  receiving  information  of  ^e 
parcel  being  missing,  we  instantly  made  every  inquiry. 
The  parcel-book  produced,  and  corresponded  with  the 
way-bill,  and  eleven  parcels  found  to  be  going  that  night 
to  London.  I  made  inquiries  about  the  eleventh  parcel 
and  found  it  came  in  late,  after  the  guard  had  received 
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his  parcels,  was  entered  on  the  way-bill  and  in  the  par-       1866. 
eels-book,  and  was  duly  delivered  in  Londoa     I  know     Tui  Great 
Price,  the  guard.     I  never  knew  him  to  lose  a  parcel   jujls^jCo 
No  suspicion  attached  to  him.     He  is  now  in  the  com-         -A-pp., 
pan;  s  Employ.     Bossom  has  been  in  the  company^s         Req^. 
employ  three  years,  and    is    so    still.     No  suspicion 
attached  to  him.     Every  exertion  was  made  to  recover 
the  parcel,  and  every  information  searched  for  in  eveiy 
direction.    There  is  a  notice  stuck  up  in  the  parcels 
office,  under  the  11  G.  4  &  1  W.  4,  c.  68.     [Notice  pro- 
duced.]    Had  the  parcel  been  insured,  it  would  have 
been  specially  taken  care  of;  but,  brought  as  an  ordinary 
parcel,  it  would  be  chucked  down  in  the  London  comer. 

"  Re-examined.  The  parcels  are  thrown  down.  They 
are  not  left  to  take  care  of  themselves.  There  is  always 
some  one  in  the  office,  unless  the  door  is  locked:  the 
clerk  or  porter  going  out  locks  the  door.  These  are  the 
instructions.  They  ought  not  to  leave  the  office  without 
locking  the  door :  they  would  not  do  so.  The  name 
Lutiger  on  the  way-bill  and  the  parcel-book  appear  in 
different  hand-writings.  There  are  two  guards  by  the 
mail-train.  They  lock  the  parcels  in  the  train  in  which 
they  ride,— in  the  adjoining  compartment  One  guard, 
the  chief  guard,  has  charge  of  the  parcels,  and  receives 
and  delivers  them  at  the  different  stations,  as  he  goes 
along  the  line. 

"  Thomas  Bossom.  In  the  employ  of  the  railway  com- 
pany. I  remember  receiving  the  parcel  from  the  plain- 
tiff; and  I  signed  a  receipt  I  made  the  entry  in  the 
parcel-book.  I  remember  receiving  a  parcel  from  Mr. 
Smallridge's  clerk  very  late  in  the  evening,  addressed  to 
'Blaxland.'  I  at  first  objected  to  forward  it;  but  I  did 
80,  and  fetched  the  way-bill  from  the  guard's  box,  and 
entered  it,  and  put  it  in  the  compartment  of  the  carriage 
with  the  other  parcels.  The  guard  was  not  there  at  that 
time.     By  the  box,  I  mean  a  box  in  the  passengers'  de- 
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1856.        paitment  of  the  carriaga     I  did  not  see  the  gmnL     I 

Tte  Gbsas    had  no  opportimity  of  telling  him  of  the  paicd.     He 

F^wwaWVi     mi^i  be  going  to  the  Cheltenham  train,  to  see  after  the 

^^^^^        paioels  firom  Cheltenham. 

*  Cross-examined.  I  have  leceiTed  parcels  for  some 
yearsL  Smallridge's  parcel  was  the  last  entered  on  the 
way-bill  that  came  to  me  after  I  had  ddivered  to  the 
guard  the  ten  parcds.  The  word  '  Lntigo*'  on  the  way- 
bill, and  in  the  parcels-book,  is  in  my  handwriting.  I 
deliTeied  ten  parceb  to  Price,  and  we  went  orer  them 
together,  and  they  agreed  as  stated  on  the  way-bilL  If 
I  had  been  told  the  parcel  was  of  great  value,  the  guard 
could  have  taken  it  with  him  in  his  pockety  or  in  the 
box  he  rides  in. 

"  Be-examined.  The  guard  could  put  a  small  parcel  in 
his  jacket  pocket  The  insured  and  uninsured  paicds 
do  not  go  in  ^e  same  box.  The  insured  parcds  go  in 
the  same  box  with  the  guard,  and  the  others  in  the  next 
box.  I  believe  other  valuable  parcels  have  been  lost 
When  Mr.  SmaUridge's  parcel  arrived,  the  way-biU  was 
in  the  guard's  box.  I  onlocked  the  box,  and  took  out 
the  way-bilL  I  took  it  to  the  office.  There  I  ent^ned 
the  parcel  Nobody  was  near  the  box  when  this  took 
placa  No  guard  or  other  person.  There  is  the  same 
lock  to  one  box  as  to  another.  Other  persons  have  keys 
that  open  the  box.  Other  persons  might  have  unlocked 
the  box,  as  well  as  ma  I  am  quite  sure  I  locked  the 
box  when  I  took  away  the  way-bilL  At  that  time,  a 
house  was  kept  by  one  Dale, — ^the  Wellington.  If  one 
guard  went  there,  the  other  would  remain  at  the  plat- 
form. It  is  now  lately  the  practice  to  put  on  the  way- 
biU  the  full  address  on  the  parcel  I  believe  that  is  in 
consequence  of  the  loss  of  parcels. 

•*  To  the  judge.  There  are  other  persons  who  have 
access  to  the  carriages.  A  good  many  workmen  in  the 
company's  service,  who  repair  carriages,  have  keys  whidi 
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open  the  parcel-lx)x;  and  passengers  also  have  keys, —        1856 
that  is,  keys  of  the  boots  of  dog-carts  are  similar;  and  I    the  Qbbat 
have  seen  passengers  open  the  carriages.     On  the  night      Westbbw 
the  parcel  was  lost,  there  were  three  porters  on  the  plat-         App., 
form  who  had  such  keys,  and  the  two  guards;  and  that         b!^^ 
would  be  the  case  all  along  the  line.     Where  the  guard 
keeps  his  parcels  is  like  a  passeng^ers'  box :  but  passeng^ers 
do  not  ride  in  it 

"  George  Blamford  proved  seeing  Bossom  take  Small- 
ridge's  parcel  to  the  train.  Could  not  see  if  either  of  the 
guards  was  present. 

"This  closed  the  plaintiff's  case:  whereupon  Mr.  Applifcation 
Helps,  for  the  defendants,  applied  to  the  judge  for  a  non-  ^^  ^^^'^^^ 
suit.  Mr.  Helps  cited  the  cases  of  Hi/nton  v.  Dibhim^  2 
Q.  B.  663,  Baxendale  v.  Hart,  16  Jurist,  127,  and  Bvit 
V.  The  Great  Western  Railway  Company,  ante.  Vol. 
XT,  p.  140;  and  contended,  that,  the  parcel  not  being  de- 
clared, it  was  not  a  question  of  negligence,  and  it  was 
clear  law,  that  even  gross  negligence  would  not  make 
the  defendants  liable ;  and,  in  order  to  make  the  defend- 
ants liable  on  a  felonious  act  of  their  servants,  the  onus 
to  prove  an  act  of  felony  rested  with  the  plaintiflF;  that 
there  was  no  evidence  beyond  the  receipt  of  the  parcel, 
and  its  non-arrival, — no  proof  of  any  felony  having  been 
committed  by  any  one;  still  less  by  any  one  of  the  de- 
fendants' servants. 

"  The  judge  declined  to  nonsuit,  considering  there  was  Ruling, 
some  evidence  to  go  to  the  jury  of  the  loss  being  occa- 
sioned by  the  felony  of  some  of  the  company's  servants, 
and  negligence  on  the  part  of  the  company. 

"The    defendants    then    called    the    following   wit-  DefendauU' 

caae. 
nessas : — 

"  Joseph  Collard.  Chief  inspector  of  police  of  the 
Great  Western  Kailway.  In  consequence  of  the  loss  of 
the  parcel,  I  took  eveiy  possible  means  to  trace  it.  I 
searched  the  houses  of  all  the  porters  at  Gloucester  and 

VOL.  XVIII — C.  R  2  Q 
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1856.       Swindon  who  were  on  duty  that  night     No  suspicion 

The  Great    rested  on  any  one  of  the  company's  servants  in  conse- 

Bailwa^Do.,   queiice  of  the  investigation.     I  had  no  reason  to  suspect 

•^PP-»        any  one.     I  applied  to  the  guard,  and  took  a  leaf  from 

RMp.        his  book.    There  were  losses  at  the  same  time  from 

Swindon  and  other  places. 

**  Edward  Gayler.  Inspector  at  Gloucester.  I  assisted 
Mr.  Ck>llard  at  Gloucester  in  making  inquiries  and  search- 
ing houses.  No  suspicion  attached  to  any  of  the  railway 
servants. 

"John  Price.  Was  guard  on  the  evening  of  the  18tii 
of  January,  1855.  I  remember  having  received  ten  par- 
cels from  Bossom ;  the  parcel  for  Lutiger  was  not  one  of 
them.  After  the  train  had  started,  I  found  eleven  parceb 
entered  on  the  way-bill;  but  I  only  received  ten;  which 
I  reported  at  Paddington.  The  way-bill  shews  eleven 
parcels.  I  reported  at  Paddington  I  was  one  short  I 
have  never  lost  a  parcel  before  nor  sinca  I  have  car- 
ried hundreds  of  thousands  of  parcela  I  have  been  a 
parcel  guard  from  two  months  after  my  employment  I 
put  it  along  with  the  ordinary  parcels.  I  did  not  go  oflF 
the  platform  that  night  at  Gloucester. 

"Cross-examined.  I  received  ten  parcels.  I  never 
found  out  there  were  eleven  parcels  in.  I  knew  nothing 
of  the  eleventh  parcel  being  put  in.  There  were  eleven 
parcels  in  the  way  bill ;  and  I  never  made  out  the 
eleventh.     I  have  had  no  orders  about  parcels  lately. 

"  Be-ezamined.  Bossom  brought  me  the  barrow  with 
the  parcels  and  the  bill,  and  I  counted  ten  parcels.  As 
soon  as  the  train  was  in  motion,  I  saw  the  bill  had  be^ 
moved,  and  I  took  it  up,  and  saw  an  eleventh  parcel  had 
been  entered.  I  noticed  in  my  book  ten  parcels  received, 
and  the  eleventh  in  the  bill.  I  could  not  then  count  the 
parcels,  because  they  were  in  the  next  box. 

"  To  the  judge.  I  did  not  count  the  parcels  till  I  got 
to  London.    I  remember  I  had  only  received  ten  parcd& 
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I  have  no  recollection  of  this  particular  parcel     When        1 856. 
"we  receive  the  parcels,  we  only  count  them.  The  Gbsat 

"  Thomas  Graham,  superintendent  of  the  western  dia-   r^^™co 
trict  of  the  Great  Western  Railway,  resident  at  Bristol         -^.pp., 
I  put  Collard  and  the  other  parties  in  motion  imm^         Re«p. 
diately  on  hearing  of  the  loss.     The  result  of  the  inves- 
tigation did  not  throw  any  suspicion  on  either  of  the 
company's  servants. 

"The  judge,  in  summing  up,  told  the  jury,  that,  to*  Summing  up. 
entitle  the  plaintiflF  to  a  verdict,  they  must  be  satisfied  of 
both  of  two  facts, — ^first,  that  a  felony  had  been  committed 
with  the  parcel  in  question  by  some  one  of  the  com- 
pany's servants, — and,  secondly,  that  such  felony  was 
caused  or  facilitated  by  the  negligence  of  the  company 
or  their  servants  :  and  that>  if  they  were  satisfied  that 
the  parcel  had  been  stolen  by  some  one  of  the  company's 
servants,  but  were  not  of  opinion  that  such  felony  was 
occasioned  or  facilitated  by  the  negligence  of  the  com 
pany,  or,  if  they  were  of  opinion  that  the  parcel  had 
been  lost  by  the  negligence  of  the  company,  but  were 
not  satisfied  that  a  felony  had  been  committed  by  some 
one  of  the  company's  servants, — ^in  either  case  the  de- 
fendants were  entitled  to  their  verdict 

The  jury  gave  their  verdict  for  the  plaintiflF  for  the  full 
amoimt  claimed. 

The  defendants  appealed,  on  the  ground  that  there  was 
no  case  for  the  jury,  on  the  plaintiflf's  evidence,  of  the 
parcel  in  question  having  been  stolen  by  the  defendants' 
servants,  or  of  the  said  loss  by  theft  having  been  faci- 
litated by  the  defendants'  negligence  ;  and  that  the 
plaintiflF  should  have  been  nonsuited  at  the  close  of  his 
case,  as  insisted  on  by  the  defendants. 

Phipson,  for  the  appellants,  was  stopped  by  [Jervia, 
C.  J.,  who  asked  where  was  the  evidence  that  any  felony 
had  been  committed.] 

2  Q  2 
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1856.  Powell,  for  the  respondent      This  is  not  a  case  in 

The  Great  which  the  defendants  ought  to  have  been  allowed  to 

Eailway  Co.  appeal.     They  asked  the  judge  to  nonsuit  the  plaintiff  at 

App.,  j^Q  ^j^j .  a^^jj^  Qjj  i^jg  declining  to  do  so,  they  called 

Ee«p.  witnesses,  and  took  the  chance  of  a  verdict  [Jervis, 
C.  J.  The  complaint  is,  that  the  judgfe  left  the  case  to 
the  jury,  without  any  evidence  to  warrant  him  in  so 
doing.]  The  parcel  having  been  shewn  to  have  reached 
the  company's  hands  at  Gloucester,  and  there  liaving 
been  no  misdelivery  of  it  at  any  intermediate  station^ 
the  irresistible  conclusion  is  that  it  was  stolen.  [Cres^" 
welly  J.  What  evidence  was  there  to  justify  the  judge 
or  the  jury  in  assuming  that  there  had  been  no  misde- 
livery of  the  parcel  at  any  intermediate  station  ?]  If 
there  had  been  any  such  misdelivery,  the  company 
might  have  shewn  it  The  prima  facie  case  made  out 
on  the  part  of  the  plaintiff  was  sufficient  to  call  upon 
them  to  do  so.  That  the  parcel  was  placed  in  the  parcel 
box  by  Bossom,  the  porter,  is  clear, — ^though  it  must  be 
conceded  that  there  is  no  ground  for  charging  him  with 
having  stolen  it  Then,  there  was  at  all  events  sotm 
evidence  that  the  parcel  could  not  have  been  stolen  by  a 
stranger.  None  but  the  servants  of  the  company  had 
access  to  the  box  in  which  it  was  placed :  and  the  pre- 
sumption is  that  the  box  was  opened  in  the  ordinary 
way  by  means  of  a  key. 

Jervts,  C.  J.  I  am  of  opinion  that  the  judge  of  the 
county  court  erred  in  two  respects.  He  tells  them,  that 
to  entitle  the  plaintiff  to  a  verdict  they  must  be  satisfied 
of  both  of  two  facts, — that  a  felony  had  been  committed 
with  the  parcel  in  question  by  some  one  of  the  com- 
pany's servants, — and  that  such  felony  was  caused  or 
facilitated  by  the  negligence  of  the  company  or  their 
servants :  and  that,  if  they  were  satisfied  that  the  parcel 
had  been  stolen  by  some  one  of  the  company's  servants^ 
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but  were  not  of  opinion  that  such  felony  was  occasioned        1866. 
or  facilitated  by  the  negligence  of  the  company,  or,  if    The  Obeat 
they  were  of  opinion  that  the  parcel  had  been  lost  by   railwat*Co. 
the  negligence  of  the  company,  but  were  not  satisfied       ^PP'» 
that  a  felony  had  been  committed  by  some  one  of  the         Ra«p. 
company's  servants, — in  either  case  the  defendants  were 
entitled  to  their  verdict.     I  think  the  judge  was  wrong 
in  leaving  the  first  question  to  the  jury,  because  there 
was  in  my  opinion  no  evidence  whatever  for  them  that 
any  felony  had  been  committed  by  any  one  of  the  com- 
pany's servants.     In  truth,  unless  the  courts  in  cases  of 
this  sort  take  upon  themselves  the  duty  of  deciding,  the 
statute  which  was   intended  for  the  protectioQ  of  the 
carrier,  will  become  a  dead  letter :  for,  juries  always 
will  find  felony  as  against  a  company.     I  think  it  is  the 
duty  of  the  presiding  judge  to  withdraw  the  question 
altogether  from  the  jury,  and  not  to  allow  them  an  oppor- 
tunity of  finding  in  favour  of  the  plaintiflf  in  defiance  of 
all  evidence.     I  therefore  think  the  judge  of  the  county 
court  in  this  case  was  wrong  in  leaving  it  to  the  jury  at 
all,  and  that  he  ought  at  once  to  have  direct^  a  non- 
suit.    Further,  I  think  the  judge  has  altogether  mis- 
conceived the  decision  of  this  court  in  the  case  oiButt  v. 
The  Oreat  Westei^n  Railway  CoTYipany,  ante,  Vol.  XI, 
p.  1 40,  because,  when  the  defendants  set  up  a  defence 
under  the  statute,  negligence  has  nothing  to  do  with 
the   question.      The   rule   is   this, — under  the  statute, 
felony  by  a  servant  is  a  suflScient  answer  to  the  defence 
set  up  by  the  carrier,  and  negligence  has  nothing  to  do 
with  it ;    and,    on  the  other  hand,  under  the  carriers 
notice,  negligence  is  the  sole  question,  felony  is  imma- 
terial.    Under  the  statute,  felony  is  an  answer ;  under 
the  notice,  negligence.     That  is  the  eflfect  oiButt  v.  The 
Great  Western  Railway  Company ^  which  was  a  case 
of  felony  permitted  or  occasioned  by  the  negligence  of 
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1856.       the  defendanta     I  think  therefore  the  appeal  must  be 
Thb  Gbkat    allowed 

WlSTKBH 

Railway  Ck)., 
iumrsL  Cbesswell,  J,     I  am  of  the  same  opinion.      The 

Besp.  statute  gives  protection  to  the  carrier,  unless  the  loss 
has  occurred  by  means  of  felony  on  the  part  of  the 
carrier's  servants.  But  there  must  be  reasonable  evi- 
dence to  satisfy  the  mind  of  the  court  and  jury  thai 
the  parcel  was  so  lost.  Mr.  Powell  has  urged  that  the 
porter  Bo«om  was  mainly  instrumental  in  putting  the 
parcel  in  question  into  the  box  of  the  luggage  van  :  but 
he  veiy  properly  admits  that  there  is  no  reason  for  blink- 
ing that  it  was  stolen  by  him.  There  is  not  a  scintilla 
ci  evidence  of  a  loss  by  the  felony  of  any  one. 
■ 
Williams^  J.  I  entirely  concur  with  the  Lord  Chief 
Justice.  The  whole  value  of  the  statute  will  be  de- 
stroyed by  the  courts  of  law,  if  evidence  like  this  js  to 
be  allowed  to  go  to  the  juiy  as  establishing  a  case  H 
felony. 

WiLLESfyJ.  lam  of  the  same  opinion.  Thisisagross 
abuse  of  the  rule  as  to  circumstantial  evidence.  There 
was  no  evidence  whatever  of  felony  by  any  servant  of 
the  company.  I  am  glad  the  Lord  Chief  Justice  has  ex- 
plained the  case  otBvM  v.  The  Great  Western  RaVmay 
Oom/pcmy  ;  for,  in  the  modem  text-books  (a),  it  is  cited 
as  a  case  upon  the  statute,  which  in  truth  it  has  nothing 
*        whatever  to  do  with. 

Judgment  of  nonsuit 

(a)  See  Chiti^  and  Temple  on  the  Law  of  Carriers,  pp.  55, 139. 
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HAEMAN  v.  REEY&  ^^y  3^ 


HE  declaration  stated,  that,  on  the  28th  of  June,  The  I7th 
1855,  in  consideration  that  the  plaintiflF  bargained  with  sututo  of 
the  defendant  to  sell,  and  then  sold  to  him,  a  certain  ]f™"o"'^j?i: 

'  ^  ^  2,  c.  8,  aDQ  tno 

mare  and  foal,  and  that  the  plaintiflF  woidd,  at  his  own  7th  section  of 

expense,  keep  and  feed  the  said  mare  and  foal  for  a  cer-  den's  Act,  9  a. 

tain  time,  to  wit,  until  Michaelmas  then  next  ensuing,  be*r^'to^*^ 

and  that  the  plaintiflF  would,  at  his  own  expense,  main-  getter. 

*  ,  *  A  contract 

tain,  feed,  and  keep  a  certain  other  mare  and  foal  be-  Tor  the  sale  of 
longing  to  the  defendant,  for  and  during  the  period  of  f ^ue'o^  lO^^op 
six  weeks,  the  defendant  agreed  to  purchase  from  the  ^^T^^{  ^ 
plaintiff  the  mare  and  foal  first  mentioned,  a/nd  to  withinthei7th 
fetch  the  same  away  frorti  the  plaintiffs  at  Michaelmas  statute  of 
aforesaid,  and  pay  to  the  plaintiff  the  sum,  of  30i.  ^^^  [^  ^ 
The  declaration  then  contained  a  general  averment  of  embraces 

^  something  to 

performance  by  the  plaintiflF,  and  that  all  things  had  which  the 
happened  to  entitle  the  plaintiflF  to  have  the  contract  not  extend, 
performed  on  the  defendant's  part;   and  assigned   for  ^h'^^^^'JuJ 
breach,  that  the  defendant  did  not  nor  would  fetch  away  agreed,  by 

nopol  between 

the  mare  and  foal  so  agreed  to  be  purchased  and  fetched  a.  and  B.,  that 
away,  or  either  of  them,  or  pay  the  plaintiflF  the  said  g*  ^  ^^  ^^ 
sum  of  30i.,— concluding  with  an  averment  of  special  ^^*  "^^ 

damage.  own  expense 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  untS  a  certain 
Spring  Assizes  for  Norfolk  The  plaintiflF  having  proved  ^^^,^^^1^^ 
the  agreement  as  alleged  in  the  declaration,  and  its  per-  for  a  given 

time  keep  and 

formance  on  his  part,  and  breach  on  the  part  of  the  de-  feed  a  mare 
fendant,  it  was  objected,  on  the  part  of  the  latter,  that  JJiiging  to^k, 

and  that,  in 
consideration 
of  aU  this,  B.  should  fetch  away  A/s  mare  and  foal  on  the  day  named,  and  pay  him 
802. : — Held,  that  this,  so  far  as  it  related  to  the  sale  of  A/s  mare  and  foal,  was  a  con- 
tract within  the  17th  section  of  the  Statute  of  Frauds,  and  void  for  want  of  writing, — 
no  point  having  been  made  at  the  trial  as  to  the  vaime. 
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1856.  there  was  no  note  of  the  contract  in  writing,  as  required 
Habman  by  the  17th  section  of  the  statute  of  fraud&  For  the 
RuvK.  plaintiff  it  was  insisted,  that  the  case  was  not  within  the 
statute  at  all,  inasmuch  as  the  contract  was  not  for  the 
sale  of  goods  only,  but  for  that  and  something  moie; 
and  that^  at  all  events,  the  case  was  taken  out  of  the 
statute  by  reason  of  the  part  performance,  viz.  the  re- 
ception of  the  grass  eaten  by  the  defendant's  mare  and 
foaL 

His  Lordship  ruled  that  the  contract  was  within  the 
17th  section,  and  accordingly  nonsuited  the  plaintifi» 
reserving  him  leave  to  move  to  enter  a  verdict  for  SOL, 
if  the  court  should  think  his  ruling  wrong. 

O'MaUey,  in  Easter  Term,  obtained  a  rule  nisi  for  that 
purpose. 

Byles,  Serjt,  now  shewed  cause.  The  nonsuit  was 
right  This  was  a  contract  for  the  sale  by  the  plaintiff 
to  the  defendant  of  a  mare  and  foal,  which  the  plaintiff 
was  to  keep  for  the  defendant  until  the  ensuing  Michael- 
mas,— the  contract  having  been  made  on  the  28th  of 
June.  It  was  part  of  the  contract  that  the  plaintiff 
should  also  keep  for  the  defendant  another  mare  and 
foal  (the  property  of  the  defendant)  for  six  weeks.  And 
for  the  whole  of  this  the  defendant  agreed  to  pay  the 
plaintiff  30^.  So  far  as  regards  the  sale  of  the  mare 
and  foal,  that  clearly  is  within  the  statute  of  frauds. 
[Crowder,  J.  There  was  no  specific  sum  fixed  as  the 
price  of  the  mare  and  foal?]  No.  The  SOL  was  the 
consideration  for  the  whole.  [Jervis,  C.  J.  No  point 
was  made  at  the  trial  as  to  the  value.]  The  17th  sec- 
tion of  the  29  Car.  2,  c.  3,  enacts  that  "  no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandises  for  the 
price  of  lOi.  sterling  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
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8old,  and  actually  receive  the  same,  or  give  something  1856. 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  Harmav 
that  some  note  or  memorandum  in  writing  of  the  said  Revvk. 
bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully 
authorised.^'  The  agistment  of  the  defendant's  mare  and 
foal  was  not  within  the  statute.  But  a  contract  may  be 
within  the  statute,  though  the  statute  does  not  apply  to 
the  whole  of  it :  Mayfidd  v.  Wadaley,  3  B.  &  C.  357, 
5  D.  &  R  224;  Mechden  v.  Wallace,  7  Ad.  &  E.  49, 
2  N.  &  P.  224.  It  may  be  sought  to  take  the  case  out  of 
the  statute  by  suggesting  that  the  allowing  the  mare  and 
foal  to  remain  in  the  possession  of  the  vendor,  made  him 
liable  to  the  vendee,  and  so  there  was  a  sufficient  delivery 
and  acceptance.  That  was  first  attempted  in  the  case 
of  Tempest  v.  Fitzgerald^  3  B.  &  Aid.  680.  There,  A. 
agreed  to  purchase  a  horse  of  B.  for  ready  money,  and 
to  take  him  within  a  time  agreed  upon.  About  the  ex- 
piration of  that  time,  A.  rode  the  horse,  and  gave  direc- 
tions as  to  its  treatment,  &a,  but  requested  that  it  might 
remain  in  B.'s  possession  for  a  further  time,  at  the  ex- 
piration of  which  he  promised  to  fetch  it  away  and  pay 
the  price:  to  this  B.  assented.  The  horse  having  died 
before  A.  paid  the  price  or  took  it  away, — it  was  held 
that  there  was  no  acceptance  of  the  horse  within  the 
meaning  of  the  statute  of  frauds.  Holroyd,  J.,  there 
says:  "The  object  of  the  statute  of  firauds  was,  to  re- 
move all  doubts  as  to  the  completion  of  the  bargain,  and 
it  therefore  requires  some  clear  afld  unequivocal  acte  to 
be  done  in  order  to  shew  that  the  thing  had  ceased  to  be 
in  fieri.  Those  acts  are,  either  that  the  buyer  shall  ac- 
cept part  of  the  goods  sold,  and  receive  the  same,  or 
give  something  in  earnest  or  in  part  payment,  or  that 
the  contract  be  reduced  to  writing.  These  are  all  acts 
that  clearly  and  unequivocally  shew  that  the  bargain  is 
executed.     It  is  said  that  the  riding  of  the  horse  by  the 


on  the  9Wk  of  ^TP^«-****r  and  die  cfirectioiis 
gSfCDv  Bwr  be  eoBflaiered  ai  acHof  ovnesdup^  and 
liiadbR^  evitknoe  ef  an  ai-i  wykMwrfi  id  the  hone; 
aft  diat  tiaae^die  ^y-<^'i*Ui.r  kadnongbtio  take 
ij  die  hone;  iv,  adnusiBg;  iirihe Mke  of  dieaigur 
diat  die  pguyny  had  baqt  rfiaaged,  still  diere  k 
BO  erifieBee  to  dheir  dbtt  Tcnpeit  hsi  eier  parted  widi 
thepoaKaBOQorcoiiliQi^awiif  he  kadnot^he  had  stall 
erentB  a  fieu  far  die  pbce,  and  the  drfritdant  oould  not 
be  joadfied  m  takia|;  it  awaj  oafil  the  price  weae  paid* 
[WUU»,  J.  The  ndiBg  q£  the  heme  by  the  bt^er  took 
place  belbie  the  da j  §ar  die  niafdrtaai  of  the  baigain.] 
The  gnMmd  of  the  deckioQ  ww^  that  theie  caa  be  no 
dehTeij  or  aeceptaace,  ankas  the  Toidor  s  liea  for  the 
price  m  gone.  Aeeepimmee  alooe  yQI  not  do;  there 
most  be  a  oomjdeie  delirtry,  Holmet  t.  Hoeims,  9 
Exch.  7d3»  as  to  this  pointy  is  ezacdy  like  the  pieaent 
caaa  Th^ne;  the  defendant  TerbaUy  agreed  to  poxchaae 
of  the  plaintiff  aome  cattle  then  in  his  field:  after  the 
baigain  was  condnded,  the  defendant  Mi  in  his  pocket 
tar  his  dieqne-book,  in  order  to  pay  for  the  catde^  bot^ 
finding  he  had  not  got  it»  he  told  the  plaintiff  to  come 
to  his  house  in  the  evening  for  the  money:  it  was  agreed 
that  the  cattle  dionld  remain  in  the  plaintiff's  field  for  a 
few  days,  and  that  the  defendant  dumldfeed  thcTn  wiik 
the  plaintiff'e  hay,  whidi  was  accordingly  done:  and  it 
was  held  that  there  was  no  evidence  of  an  acceptance  of 
the  cattle  to  saii^  the  statute  of  firaud&  PaAe^  BL» 
there  says:  "  In  orderto  satisfy  the  statute^  diere  must 
be  an  acceptance,  and  an  actual  or  constructive  ddiveiy. 
Now,  in  this  case,  there  was  no  actual  delivery;  and 
therefore,  to  entitle  the  jdaintiff  to  recover,  there  must  be 
such  a  dealing  with  the  cattle  by  the  defendant  as  oumer, 
that  the  plaintiff  would  lose  his  lien.  But  it  is  dear 
that  the  plaintiff  never  meant  to  part  with  the  caUle 
until  the  price  was  paid;  and  there  is  no  ground  for 
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holding  that  the  mere  giving  permission  to  feed  the        1856. 
cattle  changed  the  possession.     In  the  case  of  Tempest      Habmar 
V.  FUzgeraM,  3  B.  &  Aid.  680,  the  jury  found  that  the       ^^^ 
defendant,  by  riding  the  horse,  and  giving  directions  re- 
specting its  future  treatment,  exercised  an  act  of  owner- 
ship over  it ;  but  the  court  held  that  there  was  no  ac- 
ceptance, since,  by  the  terms  of  the  contract^  the  de- 
fendant had  no  right  of  property  in  the  horse  until  the 
price  was  paid,  and  therefore  he  could  not  exercise  any 
right  of  ownership."    So,  in  Bill  v.  BameTii,  9  M.  & 
W.  36,  41,  Parke,  B.,  says,— "To  take  the  case  out  of 
the  17th  section,  there  must  be  both  delwery  and  ac- 
ceptance; and  the  question  is  whether  they  have  been 
proved  in  the  present  case.    I  think  they  have  not.    I 
agree  that  there  was  evidence  for  the  jury  of  acceptance, 
or,  rather,  of  intended  acceptanca     The  direction  to 
mark  the  goods  was  evidence  to  go  to  the  jury  quo 
animo  the  defendant  took  possession  of  them:  so  also 
the  receipt  was  some  evidence  of  an  acceptance.    But 
there  must  also  be  a  ddi/very;  and,  to  constitute  that, 
the  possession  must  have  been  parted  with  by  the  owner, 
80  08  to  deprive  him  of  the  right  of  lien,"    In  the 
present  case,  there  clearly  was  no  delivery;  the  delivery 
and  the  payment  of  the  price  were  to  be  simtdtaneous 
acts,  and  were  mutually  conditions  precedent     The  true 
test  is  that  put  by  Parke,  B., — was  there  a  delivery, 
vesting  the  property  and  the  right  of  possession  in  the 
vendee,  free  from  any  claim  of  lien  on  the  part  of  the 
vendor?     That  is  the  only  sort  of  delivery  the  statute 
of  frauds  recognises     [WiUdams,  J.  The  feeding  was 
not  part  of  the  original  bargain  in  Holmes  v.  Hoski/ns,'] 
No:  it  was  a  term  added  afterwards,  which  makes  the 
case  all  the  stronger  in  favour  of  the  present  argument. 
The  agistment  of  the  defendant  s  mare  and  foal  was  no 
part  of  the  thing  sold.    There  was  not  even  a  valid  eon- 
tract  for  the  eatage  of  the  grass:  and,  if  there  had  been, 


592  IN  THE  COMMON  PLEAS, 

1856.       there  was  no  single  blade  of  grass  sold  or  delivered. 
Hasmar      There  is  no  difference  in  this  respect  between  the  4th 
RbkVe.       ^^^  ^^  ^*^^  sections. 

O'MaXUy  and  Couch,  in  support  of  the  rule.  The 
court  will  not  be  astute  to  defeat  the  real  justice  of  the 
case.  The  contract  was  this:  the  defendant  agrees  to 
buy  of  Uie  plaintiff  a  mare  and  foal,  which  were  to  be 
kept  by  the  plaintiff  until  a  given  day;  and  the  plaintiff 
was  further  to  keep  a  mare  and  foal  belonging  to  the 
defendant  for  six  weeks:  and  for  the  whole  of  this  the 
defendant  was  to  pay  the  plaintiff  30Z.  There  is  noUiing 
on  the  face  of  the  contract  to  shew  the  price  agreed  on  for 
the  one  or  the  other  part  of  the  contract;  and  the  17th 
section  of  the  statute  of  frauds  does  not  apply  unless  the 
contract  on  the  face  of  it  relates  to  goods  of  the  price  of 
10{.  or  upwards.  The  cases  relied  on  for  the  defendant 
were  decided  on  the  4th  section,  between  which  and  the 
17th  there  is  a  manifest  distinction.  The  4th  section 
enacts  that  "no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereimto  by 
him  lawfully  authorised.''  There  is  no  limit  of  price  or 
any  thing  else:  it  is  an  absolute  prohibition.  If  a  con- 
tract be  for  the  sale  of  an  interest  in  or  concerning  lands 

• 

of  the  value  of  1«.  and  of  goods  of  the  value  of  100?., 
the  prohibition  of  s.  4  is  absolute.  This  contract,  how- 
ever, clearly  is  not  within  the  statute.  [  WHUams,  J. 
It  is  difficult  to  say,  that,  upon  the  fiEu>e  of  this  contract^ 
the  mare  and  foal  were  sold  at  the  price  of  101.  If  they 
were  sold  at  the  price  of  lOi.,  it  seems  to  me  to  be  im- 
possible to  escape  from  the  words  of  the  statute.     Jervis, 
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C.  J.  The  delivery  was  to  take  place  at  a  future  day;  1856. 
and  then  the  7th  section  of  Lord  Tentenden's  Act,  9  G.  Habman 
4,  c.  1 4,  substitutes  value  for  price.]  No  suggestion  of  ri^vk. 
that  sort  was  made  at  the  trial.  [Jervia,  C.  J.  It  is 
enough  that  it  suggests  itself  now.  Suppose  the  foal 
which  the  plaintiff  agreed  to  sell  died  before  Michael- 
mas, whose  would  have  been  the  loss  ?]  The  defend- 
ant's, clearly.  [Jervia,  C.  J.  Clearly  not]  At  all 
events,  there  has  been  a  sufficient  delivery  and  accept- 
ance,— an  acceptance  of  a  portion  of  the  matter  con- 
tracted for,  so  as  to  take  the  case  out  of  the  statute. 
The  case  is  not  strictly  within  the  words  of  the  statute 
at  all :  they  apply  more  properly  to  a  sale  of  goods  only, 
unaccompanied  by  anything  else.  If  the  first  part  of 
s.  17  is  extended  to  something  besides  goods,  the  same 
constniction  must  be  given  to  the  same  words  in  the 
second  pari  Here,  the  defendant  has  had  the  benefit 
of  the  six  weeks'  agistment  of  his  mare  and  foaL 
[Jervis,  C.  J.  Could  not  the  plaintiff  sue  him  for  that, 
upon  the  principle  suggested  by  Bayley,  B.,  in  Wood  v. 
Benson,  2  C.  &  J.  94  ?  (a).  WiUiams,  J.  Bayley,  B., 
suggests  the  same  thing  in  TJte  Earl  of  Falmouth  v. 
Thomas,  1  C.  &  M.  89,  101.  Byles,  Serjt,  observed 
that  the  particulars  confined  the  claim  to  the  plaintiff  s 
mare  and  foal.]  In  Scott  v.  Tfie  Eastern  Counties 
Railway  Company y  12  M.  &  W.  33,  it  was  held,  that, 
where  an  order  is  given  for  goods,  some  of  which  are 
ready-made  at  the  time  of  the  contract,  and  the  rest  are 
to  be  manufactured  according  to  order,  and  the  goods 
which  are  ready-made  are  afterwards  delivered  and  paid 
for,  the  acceptance  of  them  is  a  part  acceptance  of  the 
whole  to  satisfy  the  provisions  of  the  statute  of  frauds, 

(a)  "  It  by  no  means  follows,  provided  your  declaration  be 

that,  because  you  cannot  sus-  so  framed  as  to  meet  the  proof 

tain  a  contract  in  the  whole,  of  that  part  of  tiie  contract 

you  cannot  sustain  it  in  pai't,  which  is  good.'* 
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1856.  29  Car.  2,  a  3,  s.  17,  and  the  9  G.  4,  c.  14,  s.  7,  as  the 
Habhak  whole  forms  one  entire  contract  Alderson,  B.,  there 
Hjj^^  observes, — "If  I  make  a  contract  for  goods  abready 
made,  and  goods  to  be  made,  and  I  accept  the  goods 
made,  it  shews  that  I  made  the  contract;  which  is  what 
the  act  mean&"  (a)  [Byles,  Serjt  Lord  Abuiger's 
judgment  in  that  case  is  important,  as  shewing  that  the 
two  statutes  are  to  be  read  together.  He  says:  ''The 
two  statutes  that  have  been  referred  to  must  be  con- 
strued as  incorporated  together;  and  then  it  is  plain, 
that,  where  an  order  for  goods  made,  and  for  others  to 
be  made,  forms  one  entire  contract^  acceptance  of  the 
former  goods  will  take  the  case  out  of  the  statutes  as 
regards  tiie  latter  also.^^  It  is  by  no  means  clear  that 
this  contract  is  within  the  17th  section  at  all;  and  the 
court  will  not  be  disposed  to  enlarge  the  construction  of 
its  language,  especially  as  the  propriety  of  repealing  it 
altogether  is  now  tmder  the  consideration  of  the  l^is^ 
latura  The  cases  upon  the  4th  section  cited  on  the 
other  side,  do  not  bear  out  the  construction  contended 
for.  Mayfidd  v.  Wadsley,  3  B.  &  C.  367,  5  D.  &  R 
224,  does  not  touch  this  question :  and  in  Mechelen  v. 
Wallace,  7  Ad.  &  E.  49,  2  N.  &  P.  224,  there  was  no 
hiring  of  the  furniture  apart  from  the  house:  the  hiring 
was  of  the  house,  the  furniture  being  merely  accessory. 
A  contract  for  agistment  is  not  a  contract  for  an  interest 
in  land:  Jones  v.  Flint,  10  Ad.  &  E  753,  2  P.  &  D. 
594.  The  land  where  the  mare  and  foal  were  agisted 
was  in  the  possession  of  the  plaintiff:  besides,  there  was 
no  agreement  that  they  should  be  agisted  on  any  parti- 
cular spot  The  distinction  between  Tempest  v.  FUz- 
gerald  and  Holmes  v.  Hoskins  and  the  present  case,  is, 
that  here  the  keep  of  the  mare  and  foal  formed  part^ 
and  a  material  part,  of  the  contract 

(o)  See  EUioU   v.   Thomasy  3  M.  &  W.  170. 
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Jervts,  C.  J.  I  am  of  opinion  that  this  rule  shotild  1856. 
be  discharged.  It  is  now  well  settled  that  the  17th  Hijuux 
section  of  the  statute  of  frauds,  29  Car.  2,  c.  3,  and  the  bjove, 
7th  section  of  Lord  Tenterden's  act,  9  G.  4,  c.  14,  are  to 
be  read  together.  Now,  the  last-mentioned  enactment 
provides  that  the  17th  section  of  the  former  act  shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  lOl.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time, 
&c.  The  effect  of  that  enactment,  therefore,  is,  to  sub- 
stitute "value"  for  "price"  in  the  former  statute,  and 
to  adopt  an  imiform  rule  in  all  cases.  The  17th  section 
of  the  statute  of  frauds  must  consequently  now  be  read 
thus, — "  No  contract  for  the  sale  of  any  goods,  wares,  and 
merchandises,  of  the  value  of  102.  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  of  pajnnent,  or  that  some  note  or  memo- 
randum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized."  This  is 
the  case  of  a  contract  for  the  sale  of  goods  above  the 
value  of  10/.;  for,  we  are  entitled  to  look  dehors  the 
contract  for  the  purpose  of  ascertaining  the  value.  It 
is  not  the  less  a  contract  for  the  sale  of  goods  of  the 
value  of  \0L  or  upwards,  because  it  is  also  a  contract  for 
something  more,  viz.  the  eatage  of  the  plaintiff's  mare 
and  foal  until  Michaehnas,  and  of  the  defendant's  mare 
and  foal  for  a  period  of  six  weeks ;  and  there  is  no 
memorandum  in  writing.  Prima  £&cie,  therefore,  the 
case  is  within  the  statute,  the  principal  subject  matter 
of  the  contract  being  the  sale  of  the  mare  and  foal  by  the 
plaintiff  to  the  defendant,  and  the  rest  being  ancillary 
only.  I  therefore  think,  that  this  being  a  contract  partly 
for  the  sale  of  goods  of  the  value  of  10{.  and  upwards,  it 
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1856.       falls  within  the  statute,  and  cannot  be  enforced  as  a  con- 
Harmant      tract     Then,  has  there  been  an  acceptance  to  take  the 
RebVb.        ^^^'^  ^^^  ^^  ^^^  statute  ?     I  think  not :  there  has  been 
no  acceptance  by  the  defendant  of  the  plaintiff's  mare 
and  foal.     And  there  is  no  injustice  in  this ;  for,  the 
plaintifiF  may  still  recover  .for  the  price  of  the  agistment 
of  the  defendant's  mare  and  foal.     Mr.  Couch,  indeed, 
suggests  that  the   plaintiff  would   probably   not  have 
agisted  the  defendant's  mare   and  foal,   or   would  not 
have  agisted  them  at  the  price,  but  for  the  agreement 
on  the  defendant's  part  to  buy  his  mare  and  foal,  and 
therefore  that  this  is  not  the  fedr  result     But  that  is  a 
sort  of  thing  that  occurs  daily.     I  agree  to  let  a  man  a 
house  on  lease  for  ten  years :  he  enters  and  occupies  for 
a  year,  when  I  sue  him  for  use  and  occupation.     What 
answer  would  it  be  for  him  to  say, — "  I  would  not  have 
entered  into  possession  at  all,  but  for  the  agreement  to 
grant  me  a  lease  ? "    Although  he  has  by  his  own  laches 
failed  to  get  all  he  bargained  for,  he  must^  nevertheless, 
pay  for  what  he  has  had.     I  think  the  suggestion  thrown 
out  by  Bay  ley,  B.,  in  some  of  the  cases, — that,  where  the 
contract  cannot  be  enforced  because  in  part  a  contract  for 
the  sale  of  goods  of  the  value  of  10{.  or  upwards,  and  not 
in  writing,  the  plaintiff  may  still  recover  on  a  quantum 
meruit  for  that  part  which  is  not  within  the  statute,— 
gives  the  true  solution. 

WlLUAMS,  J.  I  am  of  the  same  opinion.  It  is  ad- 
mitted that  this  is  a  contract  for  the  sale  of  goods  of 
the  value  of  101.  or  upwards.  The  contract,  imder  which 
the  defendant  was  to  pay  the  plaintiff  SO^.,  besides  the 
sale  of  goods,  included  something  which  perhaps  was 
not  within  the  statute  of  frauds.  But,  the  price  being 
indivisible,  the  contract  is  indivisible  also,  and  there- 
fore it  is  declared  on  as  an  entire  contract,  and  does  not 
come  within  the  cases  of  divisible  contracts  contemplated 
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by  Bay  ley,  B.,  in  the  cases  alluded  to.  The  unity  of  price  1 856. 
makes  it  an  entire  contract  That  being  so,  the  cases  Habxan 
referred  to  as  to  the  4th  section  are  conclusive  in  this  rbbvb. 
respect  as  to  the  construction  of  the  17th  section  :  and 
this  contract,  being  entire,  cannot  be  enforced,  because  it 
is  a  contract  for  the  sale  of  goods  of  the  value  of  lOl, 
or  upwards,  and  is  not  brought  within  any  of  the  ex- 
ceptions in  the  statute.  It  is  clear  there  was  no  earnest, 
no  part-payment,  and  no  memorandum  in  writing ;  and 
the  only  question  is,  whether  there  has  been  an  accept- 
ance or  receipt  of  part  of  the  goods  so  sold,  so  as  to 
bring  the  case  within  the  remaining  branch  of  the  ex- 
ception. It  seems  to  me  to  be  utterly  impossible  by 
any  latitude  of  construction  to  say  that  the  buyer  has 
accepted  part  of  the  goods  so  sold;  and  therefore  I  think 
the  contract  must  be  disallowed  altogether.  I  agree,  how- 
ever, with  my  Lord  Chief  Justice  in  thinking,  that, 
although  the  plaintiff  is  not  in  a  condition  to  enforce 
this  contract,  he  may  still  enforce  the  contract  which 
the  law  will  imply  from  the  defendant's  enjoyment  of 
that  part  of  it  to  which  the  statute  of  frauds  does  not 
apply. 

Crowder,  J.%  I  am  of  the  same  opinion.  The  first 
question  is  whether  this  is  a  contract  within  the  statute 
of  frauds.  It  is  one  entire  contract  for  301,  as  the  price 
of  a  mare  and  foal  and  the  agistment  of  those  and  of 
another  mare  and  foaL  It  was  said,  that,  as  there  was 
no  fixed  price  of  101,  or  upwards  for  the  mare  and  foal, 
the  case  was  not  within  the  statute.  But,  reading,  as  we 
are  bound  to  do,  the  7th  section  of  the  9  G.  4,  c.  1 4,  with 
the  17th  section  of  the  statute  of  frauds,  the  question  is 
whether  this  is  not  a  contract  for  the  sale  of  goods  of 
the  value  of  lOl.  or  upwards.  It  was  admitted  upon 
the  argument,  indeed  it  could  not  be  disputed,  that  the 
sale  of  the  mare  and  foal  was  the  principal  subject  matter 

VOL.  xviii — c.  B.  2  R 
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1856.  of  the  agreement ;  and  the  only  question  is,  whether  the 
Harxak  addition  of  the  other  matter  took  it  out  of  the  statute 
It  appears  to  me  that  the  contract  clearly  comes  within 
the  words  of  the  statute.  It  is  an  entire  contract^  and 
one  which  cannot  be  sued  upon,  unless  it  is  in  writing 
or  within  one  of  the  other  exceptions  in  &  17.  Being 
a  contract  within  the  statute,  the  next  question  is, 
whether  there  has  been  any  acceptance  of  the  goods  so 
sold  The  goods  so  sold  in  this  case,  were,  the  mare 
and  foal,  not  the  agistment :  it  is  impossible,  therefore,  to 
say  that  there  has  been  any  acceptance  of  any  part  of  the 
goods  so  sold  within  the  meaning  of  the  statute.  For 
these  reasons,  I  conciur  with  the  rest  of  the  court  in 
thinking  that  the  rule  to  enter  the  verdict  for  the  plain- 
tiff should  be  discharged. 

WiLLES,  J.,  had  gone  to  chambers  before  the  argument 
was  concluded. 

Rule  discharged. 
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_185a 


Lee  u  Bates  and  Robinson. 

TMay  26. 
H£  first  count  of  the  declaration  charged  that  the 

defendants  converted  to  their  own  use,  or  wrongfully  de-  public  auction 

prived  the  plaintiff  of  the   use  and  possession  of,  the  **  %o°"®  T 

plaintiff's  goods,  that  is  to  say,  a  horse;  and  the  second,  of  the  city  of 

that  the  defendants  detained  from  the  plaintiff  his  goods,  a  sale  in 

to  wit,  a  horse:  and  the  plaintiff  claimed  100?.  in  respect  ™*'^  ®  ^^ 

.  ^  To  entitle 

of  the  first  count,  and,  in  respect  of  the  second  count,  a  the  owner  of 
return  of  the  goods  in  the  same  count  mentioned,  or  pert^to'^'ain- 
their  value,  and  20?.  for  their  detention.  **"^  ^"^  a<^P» 

for  converting 

The  defendants  severed  in  pleading;  Bayes  pleading, —  it  against  a 
first,  not  guilty, — secondly,  that  he  did  what  was  com-  ih  whose  poi 
plained  of  by  the  plaintiff's  leave, — thirdly,  that  the  fi^i°5  itig 
goods  in  the  declaration  mentioned  were  not,  nor  was  ^^^  necessary 

°  ,    .      .  that  he  should 

either  of  them,  the  goods  of  the  plaintiff,  as  alleged ;  and  first  have  pro- 
Robinson, — first,  not  guilty, — secondly,  that  he  did  what  foion, 
was  complained  of  by  the  plaintiff's  leave, — thirdly,  that      A.  havmg 
the  said  horse  in  the  first  count  of  the  declaration  men-  purchased  a 
tioned,  and  the  said  horse  in  the  second  count  of  the  *^le°.to««»t 

*  a  public  auc- 

declaration  mentioned,  were  not,  nor  was  either  of  them,  tion  (not  being 

market  overt), 

at  the  time  of  the  commencement  of  this  suit,  the  goods  sent  it  for  sale 

of  the  plaintiff,  as  alleged.     Issue  thereon.  for^h^oi^*^^ 

The  cause  was  tried  before  Willes,  J.,  at  the  second  )E?P*  ^^^    ^ 

The  owner  of 

sitting  in  Middlesex  in  Hilary  Term  last,  when  the  fol-  the  horse, 
lowing  facts  appeared  in  evidence : —  there,  de- 

The  horse  in  question,  which  belonged  to  the  plaintiff,  ^Sf^e^rl 
had  been   stolen  from  the  marshes  in  Essex   where  it  ^^^^  ^^  ^* 

—^  when  B.  re- 

had  been  turned  out.     The  defendant  Bayes,  who  was  a  fused  to  de« 

horse-breaker,  and  had   been   commissioned   to   buy  a  bhnV-Held 
horse  for  a  customer,  attended  a  public  auction  on  the  fli^oJ^ce  of  a 

*  joint  conver- 

27th  of  November  last,  at  Rea's  horse  repository  in  St  sioa 

2  R  2 
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1866.        George's  Fields,  South wark,  and,  through  the  agency  of 
Leb         a  man  named  Proctor,  bought  the  horse  for  81,  58.     His 

Bites  Customer,  however,  not  approving  of  the  purchase,  and 
declining  to  take  the  horse,  Bayes  sent  it  to  another 
repository  for  the  sale  of  horses,  in  Little  Britain,  kept 
by  the  defendant  Robinson,  to  be  sold.  Whilst  at  Ro- 
binson's, the  horse  was  seen  and  claimed  by  the  plain- 
tiff, who  was  informed  by  Robinson's  clerk  or  foreman 
that  it  belonged  to  Bayes.  Upon  being  applied  to  by 
the  plaintiff,  Bayes  at  once  told  him  where  he  had 
bought  the  horse,  but,  as  he  refused  to  give  it  up,  and 
Robinson's  clerk,  and  Robinson  himself,  who  was 
present,  refused  to  restore  the  horse  without  Bayes's 
authority,  the  plaintiff  obtained  the  assistance  of  a 
police-constable,  and  took  Bayes  to  a  police-station 
upon  a  charge  of  stealing  the  horse.  The  inspector  on 
duty  declined  under  the  circumstances  to  take  the 
charge,  but  sent  a  constable  with  the  parties  to  Rea's  re- 
pository, where  they  saw  the  auctioneer,  who  satisfied 
the  plaintiff  that  the  horse  had  been  bought  there.  The 
plaintiff,  Bayes,  and  the  policeman  then  went  back  to 
Robinson's,  when  the  plaintiff  again  demanded  the  horse 
of  Bayes,  of  Robinson's  son,  and  of  his  foreman,  offering 
Robinson  an  indemnity;  but  they  all  three  refused  to 
give  it  up. 

On  the  7th  of  December,  Robinson's  attorney  wrote 
to  the  plaintiff,  offering  to  deliver  up  the  horse,  on  being 
paid  for  its  keep,  and  on  an  indemnity  being  given  to 
Bayes  and  himself 

For  the  defendants,  it  was  submitted,  that,  inasmuch 
as  the  horse  was  sold  at  a  public  auction,  the  plaintiff 
could  not  recover ;  that,  at  all  events,  he  was  bound  first 
to  prosecute  the  thief  to  conviction ;  and  that  there  was 
no  evidence  of  a  joint  conversion. 

The  learned  judge  declined  to  give  effect  to  the  ob- 
jections, and  left  the  case  to  the  jury,  who  (finding  that 
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Bayes  had  purchased  the  horse  bona  fide)  returned  a        1856. 
verdict  for  the  plaintiff,  damages  301.,  to  be  reduced  to  Lki 

51.  on  the  horse  being  given  up  to  the  plaintiff;  and        Bates. 
leave  was  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit  or  a  verdict  for  them,  if  the  court  should  be  of 
opinion  that  either  of  the   above  objections  was   well 
founded. 

Prentice,  in  Hilary  Term  last,  on  behalf  of  Robinson, 
moved  for  a  rule  nisi  accordingly.  The  horse  having  Ab  to  Bale  in 
been  stolen,  no  property  in  it  of  course  could  pass  to  the 
defendant  unless  he  had  purchased  it  in  market  overt. 
The  first  question,  then,  is,  whether  a  sale  at  Rea's  re- 
pository, which  is  in  an  open  and  public  place  for  the 
sale  of  horses,  is  not  a  sale  in  market  overt  The  autho- 
rities do  not  very  clearly  define  what  is  market  overt 
\Jervi8,  C.  J.  It  is  an  open,  public,  and  legally  consti- 
tuted market  (a),  which  this  is  not]  This  is  a  place  to 
which  any  of  the  public  may  resort  for  the  purpose  of 
buying.  [Cresswell,  J.  So  they  may  to  any  open  shop ; 
but  that  does  not,  except  by  custom  in  London,  consti- 
tute a  market  overt.]  The  next  question  is,  whether,  to  Prosecution  of 
entitle  him  to  maintain  this  action,  the  plaintiff  was  not  ®  ®  °°* 
bound  to  prove  that  he  had  prosecuted  the  thief  to  con- 
viction. \Jervi8,  C.  J.  Certainly  not]  In  the  notes 
to  WUhraJiaTn  v.  Snow,  2  Wms.  Saund.  47  K  it  is  said 
that  "it  appears  to  have  been  held,  that,  where  goods 
are  stolen,  the  owner  cannot  bring  trover  for  them 
against  a  vendee,  even  though  they  have  not  been  sold 
in  market  overt,  until  he  has  done  his  duty  in  prosecut- 
ing the  thief:  Gimaon  v.  Woodfall,  coram  Best,  C.  J., 
2  C.  &  P.  41."  And  in  Peer  v.  Humphreys  2  Ad.  &  E. 
495,  4  N.  &  M.  430,  Littledale,  J.,  says,—"  The  law  is, 
that  no  action  shall  be  brought,  under  particular  circum- 
.stanccs,  until  the  owner  has  done  his  duty  by  prosecut- 

(a)  See  Com.  Dig.  Market, 
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1856.       ing."    [Crowder,  J.    That  is  expressly  overruled   by 
"      hn  White  V.  Spettigue,  13  M.  &  W.  603,  where  it  was 

Bates.  ^®^^^' — ^^  *'^®  authority  of  Stone  v.  Marsh,  6  B.  &  G 
561,  9  D.  &  R  643,  R  &  M.  364,  and  Marsh  v. 
Keating,  1  N.  C.  198,  1  Soott,  5,— that  the  obli- 
gation which  the  law  imposes  ^on  a  plaintiff  to  pro- 
secute the  party  who  has  stolen  his  goods,  does  not 
apply  where  the  action  is  against  a  third  party  innocent 
of  the  felony.  Jervia,  C.  J.  That  was  a  very  remark- 
able case.  The  place  where  the  transaction  occurred 
was  within  one  door  of  the  city  of  London.  Gi/maon 
Y.  WoodfaU  and  Peer  v.  Humphreys  are  overruled ;  and 
the  present  case  will  be  a  confirmation  of  White  v. 
Eridenco  of     Spettigue.]    Then,  it  is  submitted,  Robinson  was  guilty 

of  no  conversion.  He  received  the  horse  m  the  course 
of  his  trade  :  it  was  not  competent  to  him  to  dispute  the 
title  of  his  customer.  Suppose  the  case  of  a  servant 
holding  his  master's  horse, — would  he  be  guilty  of  a 
conversion  for  refusing  at  once  to  admit  the  title  of  a 
man  whom  he  had  no  means  of  knowing  to  be  the 
owner.  [Jervis,  C.  J.  In  that  case,  the  reason  of  the 
refusal  to  deUver  up  the  horse  is  explained ;  and  the 
refusal  would  be  no  evidence  of  conversion.  In  AleX" 
amder  v.  Southey,  5  B.  &  Aid.  247,  where  the  plaintiff's 
goods,  which  had  been  saved  from  fire,  were  carried  to  a 
warehouse  by  the  servants  of  an  insurance  company,  of 
which  the  defendant,  as  one  of  such  servants,  kept  the 
key,  and,  on  his  being  applied  to  by  the  plaintiff  to 
deliver  them  up  to  him,  refused  to  do  so  without  an 
order  firom  the  company, — it  was  held  that  this  was  not 
such  a  refusal  as  amounted  to  a  conversion.  [WiUiama^ 
J.  In  Oreenway  v.  Fisher,  1  0.  &  P.  190,  Lord  Ten- 
terden  takes  a  distinction  between  the  case  of  a  servant 
and  that  of  a  carrier  or  packer,  on  the  ground  that  the 
Ijktter  is  exercising  a  public  ^iQploymeiit]  There  wa9 
no  evidence  here  of  a  joint  conversion  by  Robinson  and 
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Bayes.     [Cresswell,  J.     Robinson,   in  the  presence  of       1856. 
Bayes,  refuses  to  give  up  the  horse,  and  Bayes  adopts         Lu 
the  refusal]  Batm. 

Jervis,  C.  J.  We  think  there  should  be  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  Robinson,  upon  the 
last  point  only,  viz.  on  the  ground  of  the  want  of  evi- 
dence of  a  conversion  by  him.  Rea's  repository  clearly 
is  not  market  overt,  which  means  a  regularly  consti- 
tuted market,  like  Smithfield,  for  instance.  As  to 
the  necessity  of  a  prior  prosecution  of  the  felon  to  con- 
viction, the  cases  relied  on  for  the  defendants  are  clearly 
overruled  by  White  v.  Spettigue, 

Joyce  (with  whom  was  Bylea,  Seijt)  now  shewed 
cause.  There  was  ample  evidence  of  conversion  by  both 
defendants.  Robinson  himself  on  one  occasion,  and  his 
son  on  another,  expressly  refused  in  Bayes's  presence  to 
give  up  the  horse  to  the  plaintiff  without  an  indemnity. 
In  Hall  V.  WhiU,  3  C.  &  P.  136,  it  was  held,  that,  if  a 
person  who  writes  an  answer  to  a  demand  made  upon 
another  person  of  certain  things,  says  that  he  has  got 
them,  and  thereby  induces  the  claimant  to  bring  an 
action  against  him,  he  is  liable  to  such  claimant  in 
detinue,  although  it  does  not  appear  that  he  had  the 
general  controlling  power  over  the  things.  {Jervis,  C.  J. 
That  is  rather  a  strong  instance  of  the  abominable 
standing-by  doctrine.]  The  horse  being  detained  by 
Robinson  as  the  property  and  for  the  use  of  Bayes,  and 
the  latter  adopting  the  act  of  the  former,  they  clearly 
are  guilty  of  a  joint  conversion :  WUacm  v.  Barker^  4  R 
&  Ad.  614.  [Jervis ,  C.  J.  The  real  question  is,  whether 
the  public  character  of  Robinson  excuses  his  non- 
delivery of  the  horse  to  the  owner,  on  demand ;  and 
whether  the  letter  of  the  7th  of  December  so  alters  the 
character  of  his  refusal  as  to  make  it  evidence  of  a* 
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1856.  participation  by  him  in  a  joint  conversioa  W,  O,  Bar* 
Leb         Tison  (for  the  defendant  Robinson)  observed  that  that 

Bates.  letter  was  written  three  days  after  the  commencement 
of  the  action.]  In  Wilson  v.  Anderton,  1  B.  &  Ad.  450, 
the  captain  of  a  ship,  who  had  taken  goods  on  freighty 
and  claimed  to  have  a  lien  upon*«them,  delivered  them 
to  a  bailee.  The  real  owner  demanded  them  of  the 
latter,  and  he  refused  to  deliver  them  without  the  direc- 
tions of  the  bailor ;  and  it  was  held,  that,  the  bailor  not 
having  any  lien  upon  the  goods,  the  refusal  of  the  bailee 
was  sufficient  evidence  of  a  conversion.  Lord  Ten- 
terden  there  says :  "  A  bailee  can  never  be  in  a  better 
position  than  the  bailor.  If  the  bailor  has  no  title,  the 
bailee  can  have  none ;  for,  the  bailor  can  give  no  better 
title  than  he  has.  The  right  to  the  property  may,  there- 
fore, be  tried  in  an  action  against  the  bailee,  and  a 
refusal  like  that  stated  in  the  case  has  always  been  con- 
sidered evidence  of  a  conversion.  The  situation  of  a 
bailee  is  not  one  without  remedy.  He  is  not  bound  to 
ascertain  who  hajs  the  light.  He  may  file  a  bill  of  inter- 
pleader in  a  coiut  of  equity.  But  a  bailee  who  forbears 
to  adopt  that  mode  of  proceeding,  and  makes  himself  a 
party  by  retaining  the  goods  for  the  bailor,  must  stand 
or  fall  by  his  title."  [Jervis,  C.  J.  Suppose  a  man  gives 
goods  to  a  carrier  to  be  carried  for  him,  and  the  real 
owner  comes  and  demands  them  :  is  the  carrier's  refusal 
to  deliver  them  up  necessarily  a  conversion  ?]  Perhaps 
not,  if  he  assigned  a  lawful  reason  for  his  refusal. 

IT.  (?.  Harrison,  in  support  of  the  rula  There  was 
no  evidence  of  a  conversion  by  Bobinson.  The  case  of 
Oreen  v.  Dunn,  3  Campb.  215,  n.,  is  very  like  the  pre- 
sent. It  was  trover  for  timber  which  the  defendant 
found  on  his  premises,  and  which  had  been  deposited 
there  by  the  permission  of  the  servant  of  the  former 
occupier.    The  plaintiff,  to  whom  the  timber  belonged. 
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having  demanded  it  of  the  defendant,  the  latter  said,  1856. 
"  If  you  will  bring  any  one  to  prove  it  is  your  property,  Lm 
I  will  give  it  you,  and  not  else."  And  Lord  Ellenbo-  Bates. 
rough  said :  "  This  is  a  qualified  refusal,  and  no  evidence 
of  conversion."  In  2  Wms.  Saund.  47  k,  n.  (t),  it  is  said, 
— "  If  A.  finds  the  goods  of  B.,  and,  upon  a  demand  of 
the  goods,  answers  that  he  knows  not  whether  B.  be  the 
true  owner,  and  therefore  refiises  to  deliver  them,  this  is 
not  evidence  of  a  conversion,  if  A.  keep  them  for  the 
true  owner:''  per  Coke,  C.  J.,  Isaac  v.  Clarke,  2  Bulstr. 
312;  per  Lord  Ellenborough,  Oreen  v.  Dunn,  SCampb. 
215,  n.;  per  Lord  Kenyon,  Solomon  v.  Dawes,  1  Esp. 
N.  P.  C.  83.  The  defendant  Bobinson  was  entitled  to 
some  evidence  that  Lee  was  the  true  owner,  before  his 
merely  saying  that  he  held  the  horse  for  Bayes  could 
make  him  guilty  of  a  conversion.  It  was  only  on  the 
re-examination  of  the  plaintiff  that  the  learned  Serjeant 
succeeded  in  obtaining  even  that  qualified  assertion  of 
Bayes's  titla  [Jervis,  C.  J.  The  refusal  to  give  up  the 
horse  to  the  plaintiff  was  absolute  and  unqualified.  At 
first,  the  refusal  was  qualified:  but,  on  the  second  occa- 
sion, when  the  horse  was  demanded,  both  defendants 
being  present,  there  was  no  reference  to  the  owner,  but 
an  absolute  refusal  to  give  up  the  horse.  WUliama,  J. 
How  do  you  distinguish  Wilson  v.  Anderton  firom  the 
present  case?  The  defendant  there  absolutely  refused  to 
deliver  up  the  goods  upon  the  demand  of  the  true  owner, 
without  the  directions  of  the  party  who  had  deposited 
them  with  him.  It  is  very  different  firom  the  case  of 
Aleocander  v.  Southey,  5  B.  &  Aid.  247.]  Anything 
that  affords  an  excuse  for  not  at  once  complying  with 
the  demand,  deprives  the  refusal  of  its  tortious  character: 
Verrall  v  Robinson,  2  C.  M.  &  R  495,  5  Tyrwh.  1069, 
4  DowL  P.  C.  242.  In  Mires  v.  Solebay,  2  Mod.  242,  it 
was  held  that  trover  will  not  lie  against  a  servant  for  an 
unlawful  intermeddling  with  the  goods  of  a  third  person 
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1856.       by  the  command  of  his  master,  unless  such  intermeddling 
Lu         amount  to  a  trespass.    The  court,  in  giving  judgment, 

Bi^rss.  ^y*  "The  action  will  not  lie  against  the  servant;  for,  it 
being  in  obedience  to  his  master's  command,  though  he 
had  no  title,  yet  he  shaU  be  excused"  "  And  this  also/' 
Mr.  Justice  Scroggs  said,  "would  extend  to  all  cases 
where  the  master's  command  was  not  to  do  an  apparent 
wrong;  for,  if  the  master's  case  depends  upon  a  title,  be 
it  true  or  not,  it  is  enough  to  excuse  the  servant ;  for, 
otherwise  it  Would  be  a  mischievous  thing,  if  the  servant 
upon  all  occasions  must  be  satisfied  with  his  master's 
title  and  right  before  he  obeys  his  commands;  and  it  is 
very  requisite  that  he  should  be  satisfied,  if  an  action 
should  lie  against  him  for  what  he  doth  in  obedience  to 
his  master."  [WiUiams,  J.  It  is  impossible  that  that 
can  be  law  now.]  Here,  there  was  no  evidence  of  a  joint 
possession,  so  as  to  make  a  refusal  by  one  a  conversion 
by  both  defendants :  NicoU  v.  Olenniey  1  M.  &  Selw.  588. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  course  of  the  argument  assumes  that 
no  point  was  made  at  the  trial  upon  the  objection  that 
Bobinson  the  son  had  no  authority  in  the  general 
management  of  the  business  to  bind  his  father,  the  de- 
fendant Robinson,  so  as  to  make  a  demand  upon  and 
refusal  by  him  evidence  of  a  conversion  by  the  £skther. 
I  assume  that  the  point  was  not  made ;  and  it  is  upon 
that  assumption  that  I  come  to  the  conclusion  that  the 
rule  should  be  discharged.  Mr.  Harrison  is,  I  think, 
mistaken  in  saying  that  it  was  only  on  the  re-examina- 
tion of  the  plaintiff  that  my  Brother  Byles  succeeded 
in  getting  out  evidence  of  an  unqualified  refusal  on  the 
part  of  Bobinson  to  give  up  the  horse.  It  appears  that 
there  were  three  parts  of  the  transaction.  On  the  first 
occasion,  when  the  plaintiff  saw  the  horse,  and  demanded 
it  of  the  defendant  Bobinson  and  his  foreman,  Bobinson. 
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referred  him  to  Bayes.  That  was  a  mere  qualified  ire-  1856.' 
fusaL  The  plsdntifif  and  Bayes  then  go  to  the  police-  Lib 
station,  and  thence  to  Bea's  repository,  in  Southwark,  bllim- 
where  it  was  ascertained  that  the  horse  which  had  be- 
longed to  the  plaintiff  had  been  bona  fide  bought  by 
Bayes.  The  plaintiff,  the  defendant  Bayes,  and  the  police- 
man then  go  back  together  to  Robinson's,  where  the 
plaintiff  again  demands  the  horse  of  Bayes,  Robinson 
the  son,  and  the  foreman,  offering  an  indemnity ;  but 
they  all  three  refuse  to  give  it  up.  That  was  the  evi- 
dence given  by  Lee  on  his  examination  in  chief;  and 
he  repeated  it  on  re-examination.  When  the  matter 
comes  to  be  considered,  there  is,  I  think,  no  difficulty 
in  the  rule,  or  in  the  application  of  it,  as  suggested  by 
Mr.  Harrison.  As  between  master  and  servant,  or  per- 
haps as  between  principal  and  agent,  where  the  servant 
or  agent  receives  from  his  master  or  his  principal  goods 
which  belong  to  a  third  person,  on  their  being  demanded 
of  him  by  such  third  person  he  is  entitled  to  say,  "  I  re- 
ceived them  from  my  master  or  my  principal ;  and  I  re- 
quire a  reasonable  time  to  ascertain  whether  the  party 
making  the  demand  is  the  real  owner  \*  and  such  quali- 
fied refusal  would  not  be  evidence  of  a  conversion  so  as 
to  render  him  liable  in  tiover.  But,  if,  as  in  this  case, 
and  in  most  of  the  cases  cited,  the  man  who  holds  the 
goods  chooses  to  set  up  the  title  of  his  bailor,  and  to 
rely  on  it,  he  is  doing  an  act  which  is  foreign  to  his  em- 
ployment or  his  duty.  He  asserts  a  title  adverse  to  the 
title  of  the  real  owner  of  the  goods,  and  so  is  guilty 
of  a  conversion.  That,  I  apprehend,  is  the  fair  result  of 
the  evidence  in  this  case.  When  all  the  parties  were  to- 
gether on  the  second  occasion,  and  the  plaintiff  offered 
an  indemnity,  Robinson  does  not  refer  him  to  Bayes,  and 
so  qualify  his  refusal ;  but  he  takes  upon  himself  to  say 
"  I  will  not  give  up  the  horse  to  yoa"  That  appears  to 
me  to  answer  the  aigument  which  has  bee^  urged  on  the 
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1856.        part  of  the  defendant,  and  to  shew  that  the  evidence  does 
Ln         not  raise  the  difficulty  suggested.    I  think  the  rule  should 
Batib.        ^  discharged. 

Williams^  J.  I  am  of  the  sanie  opinioa  Some  allu- 
sion has  been  made  in  the  progress  of  the  argument  to 
the  case  of  servants  and  agents  employed  in  the  course 
of  trade :  as  to  the  position  in  which  these  persons  stand 
with  reference  to  the  action  of  trover,  there  is  a  little 
confusion.  A  servant  who  does  an  act  which  in  his 
master  would  amount  to  a  conversion,  may  be  liable  in 
trover,  though  the  act  be  done  by  him  as  servant  and  for 
the  sole  benefit  of  his  master.  But,  with  respect  to  a 
person  employed  in  the  course  of  trade,  as,  a  carrier  or  a 
packer,  he  will  not  be  guilty  of  a  conversion  by  merely 
following  the  ordinary  course  of  his  public  employment. 
But,  if  a  servant  or  a  carrier  or  packer  absolutely  refuses 
to  give  up  goods  when  demanded  of  him  by  the  true 
owner,  that  refusal  may  be  evidence  against  him  of  a 
conversion.  The  same  evidence,  however,  which  would 
prove  a  conversion  by  the  master  or  the  bailor,  may  not 
suffice  to  prove  a  conversion  by  the  servant  or  agent,  be- 
cause it  may  be  a  mere  qualified  refusal  But,  where 
the  servant  or  agent  absolutely  and  unqualifiedly  repu- 
diates the  title  of  the  owner,  and  relies  upon  that  of  his 
master  or  bailor,  as  in  Wilson  v.  Andeiion,  1  B.  «&  Ad. 
450,  his  refusal  to  admit  the  title  of  the  owner  amounts 
to  a  conversion.  That  is  the  principle  upon  which  that 
case  of  Wilson  v.  Anderton  was  decided,  where  evi- 
dence that  the  bailee  refused  to  give  up  the  goods  without 
the  direction  of  his  bailor,  was  considered  as  evidence  of 
a  conversion,  inasmuch  as  he  elected  to  assert  and  to 
rely  on  the  title  of  the  bailor.  Here,  I  think,  upon  the 
second  occasion,  there  was  quite  sufficient  evidence  to 
shew  that  the  defendant  Bobinson  meant  to  rely  on  some 
claim  for  the  expense  of  the  horse's  keep  whilst  at  his 
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pository,  or  that  he  refused  to  give  it  up  because  he  relied        1856. 
on  some  other  man's  title.     I  therefore  agree  with  the  Leb 

Lord  Chief  Justice  in  thinking  that  there  was  sufficient        Bateb. 
evidence  in  this  case  of  a  joint  conversion  to  justify  the 
verdict. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  case  of 
Crreen  v  Fislter^  1  C.  &  P.  190,  decides  that,  if  a  person 
exercising  a  public  employment  be  intrusted  with  goods 
to  deal  with  them  in  the  course  of  that  employ ment^  and 
does  so  deal  with  them,  having  at  the  time  he  receives 
them  no  notice  that  any  third  person  has  title,  he  is  not 
liable  in  trover.  There  was  also  a  case,  the  name  of 
which  I  do  not  at  this  moment  remember,  where  trover 
was  brought  against  the  South  Eastern  Eailway  Com- 
pany for  certain  timber  by  the  assignees  of  a  bankrupt, 
and  the  court  of  Exchequer  expressed  a  strong  opinion 
that  the  action  would  not  lie,  the  timber  having  been 
handed  over  by  the  company  pursuant  to  the  directions 
of  the  bankrupt,  before  they  had  any  notice  of  the  title 
of  the  assignees  This,  however,  is  a  diflferent  case;  for, 
here,  the  defendants  had  notice  that  the  horse  belonged 
to  Lee;  and  although  what  passed  on  the  first  occasion 
when  the  horse  was  demanded  was  merely  a  reference  to 
Bayes  as  the  party  who  had  deposited  it  as  owner,  on 
the  second  occasion  there  was  an  absolute  and  imquali- 
fied  refusal  to  acknowledge  Lee's  title,  and  an  assertion 
of  the  title  of  Bayes,  which  clearly  was  evidence  of  a 
conversion.  The  letter  of  the  7th  of  December,  though 
written  after  the  commencement  of  the  action,  may 
serve  to  throw  light  on  the  previous  transaction. 

Rule  discharged. 
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1856. 


^^^  ^^-  Long  v,  Orsi  and  Another. 

receivedfoom  -*  ^^^  was  an  action  for  work  and  labour  done  and  per- 
of  C^Xc*"  ^^"^^  ^y  ^®  plaintiflf  for  the  defendants  at  their  re- 
of  PariB,  in-      questj  and  for  divers  attendances  by  the  plaintiff  for  the 

structioiis  to  . 

8ue  the  accep-  defendants,  and  for  fees  and  disbursements  due  and  owing 

foreignbiiis^*  by  the  defendants  to  the  plaintiff,  and  for  money  paid 

^  hf *h^^*'  and  expended  and  materials  provided  by  the  plaintiff  for 

(O.  &  A.)  al-  the  defendants  at  their  request,  and  for  money  found  to 

"  unpaid  and  ^  ^^^  ^^m  the  defendants  to  the  plaintiff  on  an  axxx>unt 

kT^'^'^  stated  between  them, 

hands."  A  Pleas,  never  indebted,  and  payment     Issue  thereon. 

copy  of  one 

of  the  bills  The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 

tt^^mey,  ^  London  after  the  last  term.  The  facts  which  appeared 
wi^  a  note       Jq  evidence  were  as  follows : — 

stating  them 

to  be  all  til-  The  plaintiff,  an   attorney  carrying  on  business  in 

A  Co.  The  at^  London  under  the  firm  of  Long  &  Long,  in  Novem- 
u^n%ro^t  ^^'  ^S^*'  received  from  the  Defendants,  Messrs.  Orsi 
t^e  action  in  &  Armani,  who  were  foreign  agents  residing  in  London, 
O.  k  A.,  and  instructions  to  commence  an  action  for  them  upon  cer- 
afterwarSf  ^^^  foreign  bills  of  exchange.  These  instructions  were 
were  for\h^  Contained  in  a  letter  of  which  the  following  is  a  copy : — 

first  time 

shewn  to  him,  "  6,  Guildhall  Chambers, 

P\S^  ^  "  Basinghall  Street,  Nov.  23, 1854. 

to  o'Tr^ii    "  ^^ssrs.  Long  &  Long 
required  by  the       "  We  beg  to  inclose  you  copv  of  five  bills  of  exchange, 

law  of  France,      «^,  ,  j  m:^  ^^^^  - 

he  discontinu-  ot  the  same  dates,  tenor,  and  sums,  viz.  each  50UU  francs, 
brought  drawn  on  Messrs.  Collingridge,  Simpson,  &  Co.,  of  Paris, 

another  aotion  unpaid  and  didy  protested  in  our  hands,  and  will  thank 

in  the  names  xr  j  r 

of  C.  L.  &  CJo.  :— 

Held,  that  the  suing  in  the  names  of  0.  k  A.  without  having  first  ascertained  that 
they  were  in  a  position  to  maiutain  an  action  on  the  billti,  was  such  groat  ncgligtnet  au 
to  disable  the  attorney  from  recovering  the  costs  of  the  abortive  aotion. 
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you  to  take  such  proceedings  as  may  be  necessary  to  1866. 

recover  the  amount  of  the  same, — in  all,  25,000  francs.  Long 

"  We  remain,  &c.  qJ^ 
"  Orsi  &  Armani" 

With  these  instructions,  the  defendants  also  sent  the 
plaintiflF a  paper  writing,  a  copy  of  which  is  as  follows: — 

"Javel,  le  l*' Aout,  1854. 
«  B.  P.  5000  fr. 

"  Au  cinq  Novembre  prochain,  payez  par  cette  seule 
de  change,  k  Tordre  de  nous-memes,  la  somme  de  cinq 
mille  francs,  valeur  en  marchandises,  que  vous  passerez 
suivant  Tavis  de  F.  S.  de  Sussex  &  C^e. 
"  Collingridge,  Simpson,  et  Ci«- 
"  A  Paris,  Rue  Lafitte,  No.  29. 

"  Acceptee  pour  la  somme  de  cinq  mille  francs, 
" Collingridge,  Simpson,  et  Cie" 

"  The  above  is  a  copy  of  five  bills  of  exchange,  each 
precisely  the  same,  making  in  all  25,000  francs;  and 
they  are  all  indorsed  to  Messrs.  Cusin,  Legendre,  &  (?«." 

The  plaintiff  never  saw  the  bills  themselves;  but,  act- 
ing on  the  above  instructions,  and  concluding  from  the 
statement  therein  that  the  bills  were  "  impaid  and  duly 
protested  in  their  hands,"  that  Orsi  &  Armani  had 
authority  to  sue  thereon  as  indorsees,  commenced  an 
action  in  their  names  upon  the  bills,  against  Colling- 
ridge, Simpson,  &  Co.,  Mr.  Simpson,  one  of  the  firm, 
being  at  the  time  in  London.  That  action  having  pro- 
ceeded as  far  as  plea,  the  defendants'  attorney  obtained 
an  order  for  an  inspection  of  the  bills;  and,  accordingly, 
Mr.  Long  applied  for  and  obtained  them  from  Orsi  & 
Armani,  when  he  immediately  discovered  that  there 
was  no  special  indorsement  to  Orsi  &  Armani,  as  is 
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1856.  required  by  the  law  of  France  (a)  to  entitle  them  to  sue 
Loao  upon  them,  and,  upon  further  inquiry,  he  found  that  the 
Obh.  bills  had  been  merely  transmitted  to  Orsi  &  Armani 
by  Messra  Cusin,  Legendre,  &  Co.,  of  Paris,  for  whom 
they  acted  as  agents.  The  action  was  accordingly  dis* 
continued,  and  the  defendants'  costs  paid ;  and  another 
action  was  commenced  against  Collingridge,  Simpson, 
&  Co.,  in  the  names  of  Cusin,  Legendre,  &  Co.  Hie 
cause  being  ready  for  trial,  and  Mr.  Long  requiring  Orai 
&  Armani  either  to  furnish  him  with  funds  to  carry  it 
on  or  to  give  him  an  undertaking  to  pay  his  charges, 
they  wrote  him  the  following  letter: — 

"  6  Guildhall  Chambers, 
"December  3rd,  1855. 
'*  Cuain  and  Another  v.  Simpson. 
"  Dear  Sir, — In  reply  to  your  favour  of  this  day, — as 
you  so  strongly  advise  us  to  go  on  with  the  above  action, 
and  seem  so    sanguine  as   to  the  result, — we   hereby 
authorise  you  to  proceed  to  trial,  and  we  shall  hold  our- 
selves responsible  on  M.  Cusin's  behalf  for  all  costs  and 
expenses;  it  being  distinctly  understood  that  you  are 
perfectly  prepared  to  go  on  without  delay,  and  that  you 
will  take  all  the  necessary  measures  for  avoiding  any 
delay  or  irregularity. 

"  We  remain,  &c., 

"  Orsi  &  ArmanL" 

The  cause  of  Cusin  v.  Simpson  then  went  to  trial, 
and  on  the  19  th  of  December  a  verdict  was  obtained  for 
the  plaintiflFs  for  1  OoOl.  and  interest  It  did  not,  how- 
ever, appear  that  the  amount  had  been  realized.  The 
present  action  was  brought  against  Orsi  &  Armaai  to 
recover  the  costs  of  those  proceedings. 

(a)  Code  de Commerce,  Liv.  1,  Tit.  VIII,  §  VI,  Art  136, 137,  138. 
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On  the  part  of  the  defendants,  it  was  submitted  that        1856. 
the  plaintiff  at  all  events  was  not  entitled  to  recover  the         Long 
amount  of  his  charges  and  disbursements  in  respect  of         qbsl 
the  abortive  proceedings  against  C!ollingridge  &  Co.  at 
the  suit  of  the  present   defendants,  inasmuch  as   he 
had  been  guilty  of  gross  negligence  in  commencing  that 
action  without  having  first  ascertained  that  they  had  a 
right  to  sue  on  the  bilLs. 

For  the  plaintiff  it  was  insisted,  that  he  was  not  bound 
to  know  that  the  French  law  required  a  special  indorse- 
ment to  entitle  Orsi  &  Armani  to  sue  on  the  bills;  and 
that  he  waB  justified  from  the  instructions  which  he  re- 
ceived  from  them  in  assuming  that  they  were  in  a  posi- 
tion to  maintain  the  action. 

In  answer  to  a  question  put  to  them  by  the  Lord  Chief 
Justice,  the  jury  said  that  they  thought  (contrary  to 
what  was  sworn  to  by  Armani)  the  bills  had  not  been 
shewn  to  Mr.  Long :  but  they  added,  that  they  thought 
he  ought  to  have  asked  for  them  before  he  brought  the 
action. 

A  verdict  was  found  for  the  plaintiff  for  1071.  145.  Sd. ; 
and  leave  was  reserved  to  the  defendants  to  move  to 
reduce  it  by  the  sum  of  22L  lis.  3d.,  being  the  expenses 
incurred  and  paid  in  the  action  of  Orsi  v.  Svmpaon, 
less  101.,  which  the  present  defendants  had  paid  on  ac- 
coimt  of  those  costs. 

M.  Chambers,  on  a  former  day  in  this  term,  accord- 
ingly obtained  a  rule  nisi  to  reduce  the  damages  by  the 
sum  above  mentioned,  "  on  the  ground  that  the  defend- 
ants derived  no  benefit  from  the  services  rendered  and 
business  done  by  the  plaintiff,  and  that  the  plaintiff  did 
not  in  respect  of  such  services  conduct  himself  with  rea- 
sonable and  proper  skill  and  diligence,  but  was  guilty  of 
gross  negligence  as  an  attorney."  He  submitted  that  it 
was  the  plaintiff's  duty  to  call  for  the  bills,  that  he  might 
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1856.  see  who  were  the  proper  persons  to  sue  thereon,  before 
Long  he  commenced  any  proceedings  ;  and  that,  even  if  Ora 
Q^j^  &  Armani  had  in  terms  represented  to  him  thai  they 
had  a  right  to  sue,  he  still  would  not  have  been  justified 
in  suing  in  their  names  without  making  the  necessary  in- 
quiries. The  case  of  Thwaiies  v.  Mackeson,  3  C.  &  P. 
341,  was  referred  to. 

Bylea,  Serjt,  and  Raymond,  now  shewed  cause.  The 
question  is,  whether,  under  the  circumstances,  Mr.  Long 
was  guilty  of  such  gross  negligence  in  conunencing  an 
action  in  the  names  of  Orsi  &  Armani  upon  the  in- 
structions which  he  received  from  them,  as  to  disentitle 
him  to  recover  his  charges  in  respect  of  that  abortive 
proceeding.  It  is  submitted  that  he  was  not.  Being  told 
by  Orsi  &  Armani  that  the  bills  were  "  unpaid  and  duly 
protested  in  their  hands,"  and  the  only  information  of  any 
indorsement  thereon  being  that  conveyed  by  the  paper- 
writing  inclosed  in  their  letter  of  the  23rd  of  November, 
1854,  the  bills  themselves  never  having  been  shewn  to 
him,  what  other  course  could  Mr.  Long  take  than  thai 
which  he  did  take  ?  [Jervis,  C.  J.  I  think  your  ad- 
mission that  the  plaintiff  had  notice  of  the  special  in- 
dorsement to  Cusin,  Legendre,  &  Co.,  puts  you  out  of 
court]  Mr.  Long  was  not  bound  to  know  that  the  law 
of  France  requires  a  special  indorsement.  And,  if  he  was, 
when  he  was  told  that  the  bills  were  indorsed  to  Cusin, 
Legendre,  &  Co.,  and  that  Orsi  &  Armani  were  the 
holders,  he  had  a  right  to  assume  that  there  was  a  proper 
indorsement  to  them, — a  general  indorsement.  The  law 
of  France  requires  that  a  bill  shall  be  presented  for  pay- 
ment to  the  acceptor  on  the  precise  day  of  its  maturity 
(without  the  days  of  grace  which  the  custom  of  merchants 
attaches  to  English  bills  of  exchange) :  would  Mr.  Long 
be  responsible,  as  for  gross  negligence,  if  it  had  turned 
out  that  there  was  some  irregularity  in  the  protesting  of 
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the  bills  which  precluded  the  parties  from  recovering  1856. 
on  them  here  1(a)  How  could  Mr.  Long  be  charged  with  lojhq 
gross  negligence,  when  he  never  saw  the  bills  ?  [Jervis,  q^^^ 
C.  J.  The  jury  said  he  ought  to  have  asked  for  them.] 
Orsi  &  Armani  sent  him  what  purported  to  be  a  copy. 
If  the  copy  was  incorrect,  who  but  the  persons  sending  it 
should  be  responsible  ?  {Jervia,  C.  J.  It  is  plain  that 
the  notice  to  Mr.  Long, — who  perfectly  well  knew  the 
French  law, — was  enough  to  put  him  on  his  guard,  and 
to  make  it  his  duty  to  inquire.]  Is  the  client  to  be  per- 
fectly passive,  and  throw  all  the  responsibility  upon  the 
attorney?  Orsi  &  Armani  at  all  events  were  contri- 
butory to  the  failure  of  the  first  action.  It  is  not  every 
slight  deviation  from  the  best  possible  course  of  action 
that  will  deprive  an  attorney  of  the  remuneration  due  for 
his  services,  or  render  him  liable  to  an  action.  To  have 
this  eflfect,  there  must  be  so  large  an  amount  of  careless- 
ness, or  such  a  manifest  absence  of  that  fair  degree  of 
skill  which  every  attorney  is  bound  to  possess,  as  to  sub- 
ject him  to  a  charge  of  gross  negligence. 

M,  Chambers,  in  support  of  his  rule,  was  submitting 
that  the  plaintiff  had  been  guilty  of  gross  negligence  in 
commencing  proceedings  upon  the  bills  in  the  names  of 
the  present  defendants  without  having  first  ascertained 
that  they  were  in  a  position  to  sue,  when  he  was  stopped 
by  the  court. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  plaintiff,  when  he  commenced 
proceedings  upon  the  bills  in  the  names  of  Orsi  & 
Armani,  knew  or  had  the  means  of  knowing  what  the 
law  of  France  required.  It  was  his  duty  to  see  the  bills 
before  he  took  any  steps.  He  would  then  have  known 
that  the  action  could  only  be  brought  in  the  names  of 

(a)  Code  de  Commerce,  Liv.  I,  Tit  VIII,  §  XII. 

2  S  2 
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1856.        Casiii,  Legendre,  &  Ccx,  and  so  the  expense  of  the  abor- 
Lo5o        iiTe  actum  he  first  brought  would  have  been  avoided. 


Obsl 


Xy  J.     I  am  of  the  same  opinion.     The  in- 


formation which  Orsi  &  Armani  gave  Mr.  Long  suffi* 
ciently  shewed  him  that  they  were  not  in  a  condition  to 
sue  upon  the  biUsw  He  was  obliged  to  guess  at  some- 
thing, to  justify  him  in  suing  out  the  writ  against  Simp- 
son. The  note  sent  to  him  shewed  that  there  was 
a  special  indorsement  to  Cusin,  Legendre,  &  Co.  I 
think  Mr.  Long  wus  clearly  guilty  of  what  the  law  calls 
gross  n^ligence,  in  omitting  to  inform  himadf  of  the 
title  under  which  Orsi  &  Armani  held  the  billa 

Williams,  J.  I  am  of  the  same  opinion.  On  reading 
the  defendants'  letter,  and  the  copy  of  the  bills  which 
was  inclosed  therein,  a  prudent  man  would  have  paused 
and  made  some  inquiry  before  he  incurred  the  expense 
of  an  action  on  the  bills  in  their  names. 

WiLLES,  J.  Without  deciding  that  an  attorney  prac- 
tising here  is  boimd  to  know  the  French  law,  I  agree 
with  the  rest  of  the  court  in  thinking  that  there  was 
such  a  d^ree  of  negligence  on  the  part  of  the  plaintiff 
as  to  dfsentitle  him  to  recover  the  costs  of  the  action 
brought  by  him  against  Simpson  in  the  names  of  the 
present  defendant& 

Rule  absolute. 
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1856. 


B 


Hickman  v.  Cox  and  Wheatcroft.  Uaj/  so. 


ENJAMIN  SMITH  and  Josiah  Timmis  Smith  car-  A.  and  R,  who 

.  .  .  earned  on  the 

ned  on  business  as  iron-merchants  at  the  Stanton  Iron  business  of 
Works,  in  the  county  of  Derby,  under  the  name  of  The  j^  co-paitner- 
Stanton  Iron  Company.     In  the  year  1849,  the  Smiths,  ;*^P'  ^^  *  ^ 

*       •/  •'  '  '    deed,  purport- 

being  in  difficulties,  executed  a  deed  under  which  all  ing  to  be 

their  property  was  conveyed  to  trustees  for  the  benefit  of  a.  and  B.  of 

their  creditors.  fl  ^"^  P^ 

v.Av/^x  x^Axyva<.waij.  five  persona 

The  deed  bore  date  the  13th  of  November,  1849,  and  named  as 

trustees  of 

purported  to  be  made  between  Benjamin  Smith   and  the  second 
Josiah  Timmis  Smith  (described  as  carrying  on  business  S?irerd*per- 
in  co-partnership  as  iron-merchants  at  the  Stanton  Iron  ■^°"  whose 

X  ^  names  were 

Works,  in  the  county  of  Derby)  of  the  first  part,  Francis  contained  in  a 

Schedule  as 

Sandars,    John    Thompson,   James    Haywood,    David  creditors  for 
Wheatcroft,  and  Samuel  Walker  Cox,  of  the   second  theAin^en- 
part,  and  the  said  John  Thompson,  James  Haywood,  *^?'*®^*°,^ 
David  Wheatcroft,  and  the  several  other  persons  and  execute  the 
public  companies  whoso  names  were  set  forth  in  the  third' part,-— 
schedule  thereimder  written,  and  whose  hands  or  names  [j^^^^  ^** 
and  seals  were   thereunto   subscribed   and    affixed   by  ^^^  B.  were 

indebted  to 

themselves  or  their  respective  partners,  directors,  trustees,  the  several 
public  officers,  agents,  or  attorneys  (being  respectively  thereto  of  th? 
joint  creditors  of  the  said  Benjamin  Smith  and  Josiah  ^^♦^♦u*^*^^?/ 
Timmis  Smith,  or  separate  creditors  of  the  said  Benjamin  agreed  to 
Smith  and  Josiah  Timmis  Smith,  respectively),  of  the  estate  and 
third  part     It  then   recited  that   the   said   Benjamin  tf^fitof s*udi 
Smith  and   Josiah  Timmis  Smith  had  for  some  time  creditors,— 

asciigned  the 
works  and  aU 
their  property  and  effects  to  the  trustees,  upon  trust,  amongst  other  things,  to  carry  <m 
the  htuiness  under  the  name  of  "  The  Stanton  Iron  Company,"  and  out  of  the  profitt  to 
pay  interest  on  mortgages,  &o.,  and  to  "pay  and  divide  the  net  income  of  the  busineu 
remaining  after  antwering  the  purposes  aforetaidfUnto  andamong  alland  singular  the  crettU 
tore  of  A .  and  B.,  in  raUahle  proportions  according  to  the  amount  of  their  respective  debts :  ** — 
Held,  that,  under  this  deed,  the  creditors  executing  it  became  liable  tu  partners  for 
debts  contracted  by  the  trustees  in  carrying  on  the  trade* 
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1856.        past  carried  on  business  in  co-partnership  as  iron-masterB 
Hickman      and  iron-merchants  under  the  firm  of  Benjamin  Smith 
Q^j^  &  Son,  at  the  Stanton  Iron  Works  aforesaid,  erected 

and  being  in  or  upon  certain  lands  held  (together  with 
the  ironstone  thereunder)  imder  a  lease  thereof  granted 
to  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith 
for  the  term  of  twenty-one  years  from  the   25th  <rf 
March,  184*6,  by  an  indenture  dated  the  27th  of  April, 
1846,  and  made  between  the  Rt.  Hon.  Philip  Heniy, 
Earl  of  Stanhope,  of  the  one  part,  and  the  said  Benja- 
min Smith  and  Josiah  Timmis  Smith  of  the  other  part: 
Smiths  in-        and  that  the  said  Benjamin  Smith  and  Josiah  Timmis 
parties  of  the   Smith  were  jointly,  and  they  respectively,  or  one  of 
^^"'^  P*^'        them,  were  or  was  separately,  indebted  to  the  persons 

and  companies  parties  thereto  of  the  third  part,  in  the 

several  sums  set  opposite  their  respective  names  in  the 

schedule  thereimder  written, — the  first  part  of  which 

schedule  contained  the  names  of  creditors  of  Benjamin 

Smith  separately,  the  second  part  thereof  the  names  of 

creditors  of  Josiah  Timmis  Smith  separately,  and  the 

third  part  the  names  of  creditors  of  the  said  Benjamin 

Agreement  to    Smith  and  Josiah  Timmis  Smith  jointly:  and  that  the 

b^nffit^of         ^^  Benjamin  Smith  and  Josiah  Timmis  Smith,  for  the 

creditors.         purpose  of  satisfying  their  creditors,  so  far  as  they  might 

be  able,  had  agreed  to  assign  all  their  estate  and  effects 
unto  the  said  parties  thereto  of  the  second  part,  their 
executors  and  assigns,  in  manner  thereinafter  mentioned, 
upon  the  trusts  and  with  and  subject  to  the  powers  and 
provisions  thereinafter  expressed  and  contained:  and 
that  it  had  also  been  agreed  that  the  several  creditors 
parties  thereto  of  the  third  part  should  enter  into  such 
covenant  not  to  sue  the  said  Benjamin  Smith  and 
Testatum.        Josiah  Timmis  Smith  as  thereinafter  contained.     The 

indenture  then  witnessed,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises,  they 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and 
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each  of  them,  did  assign  unto  Sanders,  Thompson,  Hay-        1856. 
wood,  Wheatcroft,  and   Cox,  and  their  executors,  ad-      Hickm^h 
ministrators,  and  assigns,  all  and   singular  the  lands,  q^^ 

ironstone,  coal,  church,  or  fire-clay  and  hereditaments 
comprised  in  the  said  indenture  of  lease  of  the  27th  of 
April,  184'6,  and  all  other  the  lands,  tenements,  and 
hereditaments  of  or  to  which  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith,  or  either  of  them,  are  or  is 
possessed  or  entitled  in  reversion,  expectancy,  or  other- 
wise, for  any  term  or  terms  of  years,  either  absolute  or 
determinable  on  any  life  or  lives  or  otherwise,  together 
with  all  mines  and  minerals  belonging,  erections,  works, 
and  fixtures  thereon  or  therein  respectively,  and  all 
rights,  privileges,  easements,  and  appurtenances  thereto 
respectively  belonging,  either  actually  or  by  reputation 
enjoyed,  or  otherwise;  and  also  all  and  singular  the 
engines,  machinery,  gearing,  plant,  moveable  fixtures, 
tools,  stock  in  trade,  iron,  ironstone,  limestone,  goods, 
wares,  and  merchandise,  household  furniture,  plate,  linen, 
china,  books  of  account,  book  and  other  debts,  sum  and 
sums  of  money,  securities  for  money,  policies  of  insur- 
ance, shares,  rights,  and  interests;  and  all  other  the 
estate  and  eflFects  whatsoever  and  wheresoever  of  them 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith, 
and  each  of  them,  in  possession,  reversion,  expectancy, 
or  otherwise;  and  all  the  estate,  right,  and  interest, 
claim  and  demand  whatsoever,  at  law  or* in  equity,  of 
them  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith,  and  each  of  them,  into,  out  of,  or  upon  the  said 
premises  respectively,  or  any  of  them,  or  any  part  thereof 
respectively, — To  have  and  to  hold  all  such  and  such  Habendum, 
parts  of  the  premises  expressed  to  be  thereby  assigned, 
as  were  holden  for  any  term  or  terms  of  years,  imto  the 
said  Sandars,  Thompson,  Haywood,  Wheatcroft,  and 
Cox,  and  their  executors,  administrators,  and  assigns, 
for  all  the  residue  or  respective  residues  then  to  come  of 
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1856. 


HlOKHAN 


V, 

Ck>z. 


Trusts  as  to 

separate 

estates. 


the  term  or  respective  terms  for  which  the  same  respect- 
ively were  then  holden,  mider  and  subject  to  the  rents^ 
covenants,  conditions,  and  agreements  thenceforth  on 
the  part  of  the  lessee  or  respective  lessees  to  be  paid, 
observed,  and  performed ;  and  to  have  and  to  hold  ail 
other  the  premises  expressed  to  be  thereby  assigned, 
unto  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft, 
and  Cox,  and  their  heirs,  executors,  administrators,  and 
assigns,  absolutely, — ^nevertheless,  as  to  all  and  singular 
the  premises  expressed  to  be  thereby  assigned,  subject  to 
the  legal  mortgages  and  incumbrances  then  affecting  the 
same, — and  upon  the  trusts,  and  with  and  subject  to  the 
powers  and  provisions  thereinafter  expressed  and  con- 
tained. The  trustees,  Sandars,  Thompson,  Haywood, 
Wheatcroft,  and  Cox,  were  then  appointed  attorneys  for 
the  Smiths,  to  get  in  their  debts,  &c.  And  it  was  thereby 
agreed  and  declared,  that  the  said  Sandars,  Thompson, 
Haywood,  Wheatcroft,  and  Cox,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  should  stand  and  be  possessed  of  and 
interested  in  all  such  and  such  parts  of  the  premises 
thereby  expressed  to  be  assigned  as  constituted  separate 
property  of  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  respectively,  upon  trust  that  the  said  trustees  or 
trustee  should  forthwith,  or  as  soon  as  circumstances 
would  allow,  take  possession  of,  collect,  and  receive  the 
same,  and  sell  and  dispose  of  and  convert  into  money 
such  parts  thereof  as  did  not  consist  of  money,  and 
should  pay  and  divide  the  moneys  to  arise  from  such 
taking  possession,  collection,  receipt,  sale,  disposition, 
and  conversion  (after  defraying  thereout  all  expenses 
attending  the  same),  and  also  the  net  rents,  issues,  and 
profits  of  the  said  separate  property  imtil  sale  and  con- 
version thereof  unto  and  among  all  and  singular  the 
separate  creditors  of  each  of  them  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith  respectively,  in  rate- 
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able  proportions,  according  to  the  amount  of  their  re-        1856. 
spective  debts,  and  to  pay  over  and  apply  any  surplus      Higkman 
arising  therefrom  in  manner  thereinafter  directed  with  co'z, 

respect  to  the  joint  property  of  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith,  subject,  nevertheless,  to  the 
provisions  thereinafter  contained.     And  it  was  thereby  Tnuts  as  to 
agreed  and  declared  that  the  said  trustees,  and  the  sur-  ^^"^  " 
vivors  and  survivor  of  them,  and  their  and  his  assigns, 
and  the  executors  and  administrators  of  such  survivor,  To  stand 
should  stand  and  be  possessed  of  and  interested  in  all  the  premiaM, 
such  and  such  parts  of  the  premises  expressed  to  be  ^ 
thereby  assigilied,  as  constituted  joint  property  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith,  upon 
trust  that  the  said  trustees  or  trustee  did  and  should 
forthwith,  or  as  soon  as  circumstances  would  allow,  take 
possession  of  the  same,  and  sell,  dispose  of,  and  convert 
into  money  such  parts  thereof  as  should  not  be  neces- 
sary to  carry  on  the  said  business  (not  exceeding  in 

estimated  value  the  sum  of  £ ),  under  the  trust  for 

that  purpose  thereinafter  contained,  and  collect  and  re-  Collect  debt^, 
ceive  such  parts  thereof  as  consisted  of  debts  or  moneys 
due  or  owing  or  payable  or  to  become  payable  to  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  jointly, 
and  hold  and  dispose  of  the  moneys  to  arise  by  all  or 
any  of  such  means  (after  payment  thereout  of  all  ex- 
penses attending  the  same),  and  by  the  net  rents,  issues, 
and  profits  of  the  last-mentioned  trust  premises,  until  sale 
and  conversion  thereof,  as  part  of  the  gross  income  to 
arise  from  the  business  to  be  continued  and  carried  on 
under  the  trust  in  that  behalf  thereinafter  contained: 
And  upon  further  trust  that  they  the  said  trustees  or  To  ca$ry  on 
trustee,  and  ihei/r  or  his  assigns,  did  and  sliould  con- 
tinue and  carry  on,  under  the  na/me  or  style  of  The 
Stanton  Iron  Company,  the  husimess  theretofore  carried 
on  by  the  said  Benjamin  Smith  and  Josiah  Tim/mis 
Smith  in  co-partnership  as  aforesaid,  and,  for  that  pur- 
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the  term  or  reBpective  terms  for  which  the  same  respect- 
ively were  then  holden,  under  and  subject  to  the  lents^ 
coYenantSy  conditions^  and  agreements  thenceforth  on 
the  part  of  the  lessee  or  respective  lessees  to  be  paid, 
observed,  and  performed ;  and  to  have  and  to  h<U  all 
other  the  premises  expressed  to  be  thereby  assigned, 
unto  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft^ 
and  Cox,  and  their  heirs,  executors,  administrators^  and 
assigns,  absolutely, — nevertheless,  as  to  ail  and  singular 
the  premises  expressed  to  be  thereby  assigned,  subject  to 
the  legal  mortgages  and  incumbrances  then  affecting  the 
same, — and  upon  the  trusts,  and  with  and  subject  to  the 
powers  and  provisions  thereinafter  expressed  and  con- 
tained. The  trustees,  Sandars,  Thompson,  Haywood, 
Wheatcroft,  and  Cox,  were  then  appointed  attorneys  for 
the  Smiths,  to  get  in  their  debts,  &c.  And  it  was  therdy 
agreed  and  declared,  that  the  said  Sandars,  Thompson, 
Haywood,  Wheatcroft,  and  Cox,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  should  stand  and  be  possessed  of  and 
interested  in  all  such  and  such  parts  of  the  premises 
thereby  expressed  to  be  assigned  as  constituted  separate 
property  of  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  respectively,  upon  trust  that  the  said  trustees  or 
trustee  should  forthwith,  or  as  soon  as  drcumstances 
would  allow,  take  possession  of,  collect,  and  receive  the 
same,  and  sell  and  dispose  of  and  convert  into  money 
such  parts  thereof  as  did  not  consist  of  money,  and 
should  pay  and  divide  the  moneys  to  arise  fix)ni  such 
taking  possession,  collection,  receipt,  sale,  disposition, 
and  conversion  (after  defraying  thereout  all  expenses 
attending  the  same),  and  also  the  net  rents,  issues,  and 
profits  of  the  said  separate  property  imtil  sale  and  con- 
version thereol^  unto  and  among  all  and  singular  the 
separate  creditors  of  each  of  them  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith  respectively,  in  rata- 
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able  proportions,  according  to  the  amount  of  their  re-        1856. 
spective  debts,  and  to  pay  over  and  apply  any  surplus      Hickman 
arising  therefrom  in  manner  thereinafter  directed  with  co'^. 

respect  to  the  joint  property  of  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith,  subject,  nevertheless,  to  the 
provisions  thereinafter  contained.  And  it  was  thereby  Trusts  as  to 
agreed  and  declared  that  the  said  trustees,  and  the  sur- 
vivors and  survivor  of  them,  and  their  and  his  assigns, 
and  the  executors  and  administrators  of  such  survivor,  To  stand 

POBSOBSOd  oz 

should  stand  and  be  possessed  of  and  interested  in  all  the  promises, 
such  and  such  parts  of  the  premises  expressed  to  be  *^' 
thereby  assigtied,  as  constituted  joint  property  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith,  upon 
trust  that  the  said  trustees  or  trustee  did  and  should 
forthwith,  or  as  soon  as  circumstances  would  allow,  take 
possession  of  the  same,  and  sell,  dispose  of,  and  convert 
into  money  such  parts  thereof  as  should  not  be  neces- 
sary to  carry  on  the  said  business  (not  exceeding  in 

estimated  value  the  sum  of  £ ),  under  the  trust  for 

that  purpose  thereinafter  contained,  and  collect  and  re-  Collect  debts, 
ceive  such  parts  thereof  as  consisted  of  debts  or  moneys 
due  or  owing  or  payable  or  to  become  payable  to  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  jointly, 
and  hold  and  dispose  of  the  moneys  to  arise  by  all  or 
any  of  such  means  (after  payment  thereout  of  all  ex- 
penses attending  the  same),  and  by  the  net  rents,  issues, 
and  profits  of  the  last-mentioned  trust  premises,  until  sale 
and  conversion  thereof,  as  part  of  the  gross  income  to 
arise  from  the  business  to  be  continued  and  carried  on 
imder  the  trust  in  that  behalf  thereinafter  contained: 
And  upon  further  trv^t  that  they  the  said  trustees  or  To  carry  on 
trustee,  and  their  or  his  assigns,  did  and  sliould  conr  ^ 
tinue  and  carry  on,  under  the  na/me  or  style  of  The 
Stanton  Iron  Company,  ihe  busvness  theretofore  carried 
on  by  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  in  co-partnership  as  aforesaid,  and,  for  that  pur- 
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pose,  use,  occupy,  manage,  maintain,  and  employ  the  said 
work  and  all  other  the  joint  property  thereby  assigned,  in 
such  manner  as  the  said  trustees  or  trustee  shoidd  deem 
expedient ;  with  full  power  for  the  said  trustees  or  trustee^ 
and  they  were  thereby  authorised  and  empowered,  to 
hold  any  portion  of  the  trust  property  for  the  space  of 
two  calendar  months  fix)m  the  date  thereof  undisposed  o^ 
if  they  should  so  think  fit ;  and,  further,  for  the  said 
trustees  or  trustee  from  time  to  time  to  sell  and  convert 
into  money  any  trust  property  for  the  time  being  used  in 
or  held  for  the  purposes  of  the  said  business,  and  which 
they  or  he  might  think  it  unnecessary  to  hold  or  retain,  or 
advisable  to  dispose  of  for  the  purposes  thereol^  and  the 
money  to  arise  thereby,  after  payment  thereout  of  all 
expenses  attending  such  sale  and  conversion,  to  be  held 
and  disposed  of  as  part  of  the  gross  income  arising  from 
the  said  business;  and  with  power  as  occasion  might 
require  to  procure  any  new  or  renewed  lease  of  any  part 
of  the  business  property  for  the  time  being  held  under 
lease,  on  such  terms  as  they  or  he  might  deem  expedient, 
and  to  pay  the  fines,  premiums,  and  expenses  for  and 
attending  any  such  new  or  renewed  lease  out  of  the  in- 
come arising  from  the  said  busmess  ;  and  with  power  to 
insure  any  of  the  business  property,  &c. ;   and   with 
power  for  the  said  trustees  or  trustee  from  time  to  time 
to  erect,  make,  procure,  and  employ  all  such  buildings, 
erections,  ways,  works,  engines,  machinery,  live  and  dead 
stock,   carriages,  tools,   implements,   conveniences,   and 
things  whatsoever,  as  they  or  he  should  think  necessary 
or  convenient  for  the  purpose  of  the  said  business,  and  to 
maintain  and  keep,  repair,  alter,  remove,  dispose  of,  and 
replace  the  buildings,  ^^ctions,  ways,  works,  engines, 
machinery,  live  and  dead  stock,  carriages,  tools,  imple- 
ments, conveniences,  and  things  for  the  time  being  used 
in  or  held  for  the  purposes  of  the  said  business,  as  they 
or  he  should  think  fit ;  and  with  power  to  sell  and  dis- 
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pose  of  the  iron  already  or  thereafter  to  be  made,  obtained,        1856. 
or  manufactured,  and  other  the  stock  in  trade  for  the      Hiokman 
time  being,  at  such  times,  upon  such  tenns,  and  in  mamxer         ^^ 
in  all  respects  as  they  or  he  should  think  fit ;  and  with 
power,  for  any  of  the  purposes  aforesaid,  or  otherwise  in  To  employ 
relation  to  the  said  business,  to  employ  all  such  managers,  *"*"^'6®"» 
overseers,  viewers,   clerks,  travellers,  agents,   workmen, 
miners,  servants,  and  other  persons,  as  the  said  trustees 
or  trustee  should  deem  expedient,  and  to  pay  or  allow 
them  such  salaries,  commission,  wages,  or  other  remu- 
neration, as  they  or  he  should  think  fit;  and  generally 
with  full  power  for  the  said  trustees  or  trustee  to  enter 
into,  make,  do,  and  execute  all  such  contracts,  agree- 
ments, instruments,  acts,  deeds,  matters,  and  things  what- 
soever in  or  about  or  in  relation  to  the  continuing  and 
carrying  on  the  said  business  as  they  or  he  should  think 
proper,  as  fully  and  effectually  to  all  intents,  effects,  and 
purposes  as  if  they  or  he  were  or  was  solely  and  abso- 
lutely entitled  thereto  and  to  the  property  employed 
therein ;  and  it  was  thereby  declared  and  agreed  that  the  To  perform 
clear  rents,  issues,  and  profits  of  any  lands  or  other  pro- 
perty for  the  time  being  held  for  the  purpose  of  the  said 
business  should  be  applied  as  part  of  the  gross  income 
of  the  business,  and  that  the  said  trustees  or  trustee 
should  by  and  out  of  the  gross  income  of  the  business  pay 
the  rents  and  observe  and  perform  the  lessees'  covenants 
and  agreements  reserved  and  contained  in  the  said  in- 
denture of  lease  of  the  27th  of  April,  184-6,  or  in  any 
other  lease  or  leases  imder  which  any  hereditaments  for 
the  time  being  held  for  the  purpose  of  the  business  should 
be  holden,  and  also  pay  and  discharge  the  interest  as  it  To  pay  in- 
became  due  and  payable  upon  the  said  mortgages  and  mortgages, 
incumbrances,  and  also  pay  and  defray  all  the  costs  and  ^* 
expenses  of  and  relating  to  the  preparing,  ingrossing, 
and  executing  those  presents,  and  also  all  costs  and  ex- 
penses to  be  incurred  from  time  to  time  for  any  of  the 
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purpoees  thereinbefore  expressed  in  the  powers,  relating 
to  the  said  business,  and  all  other  expenses  and  losses  to 
be  incurred  or  sustained  in  carrying  on  the  said  business 
as  aforesaid  ;  and  should  pay  and  divide  ike  net  in- 
come of  the  said  busmess  remaining  after  answering 
the  purposes  aforesaid,  unto  and  among  all  and  sin- 
gular the  creditors  of  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith,  and  each  of  them,  in  rateable 
proportions  according  to  the  amount  of  their  respec- 
tive debts, — subject,  nevertheless,  to  the  provisions  there- 
inafter contained :  provided  always,  that»  in  distributing 
such  net  income,  the  same  should  be  deemed  and  taken 
to  be  the  joint  property  of  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith  :  And  it  was  thereby  agreed  and 
declared  that  it  should  be  lawful  for  the  trustees  or 
trustee,  of  their  or  his  own  accord,  and,  upon  the  re- 
quest in  writing  of  any  two  or  more  joint-creditors, 
parties  thereto,  whose  debts  should  amount  together  to 
30002.,  it  should  be  incumbent  upon  the  said  trustees  or 
trustee  within  seven  days  after  such  request,  from  time 
to  time  during  the  continuance  of  any  of  the  trusts 
thereby  declared,  to  call  a  meeting  or  meetings  of  the 
joint-creditors  at  any  place  or  places  within  or  near  the 
town  of  Derby  aforesaid  [of  which  notice  was  to  be  given 
in  manner  therein  provided]  :  And  it  was  thereby  also 
agreed  and  declared  by  and  between  all  the  parties 
thereto,  that  the  majority  in  value  of  the  joint-creditors 
present  at  any  such  meeting,  including  trustees,  being 
creditors,  should  have  full  power  for  the  general  benefit 
of  the  creditors  to  make,  alter,  add  to,  or  diminish  from 
the  powers,  trusts,  and  provisions  therein  contained,  and 
to  make  any  rules  or  directions  relative  to  the  discon- 
tinuance of  the  said  business,  and  the  present  or  future 
management  thereof,  and  of  any  property  for  the  time 
being  used  therein  or  connected  therewith,  and  relative 
to  the  commencement^  prosecution,  or  defence  of  any 
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action,  suit,  or  other  proceedings,  and  the  payment^  agree-        1856. 
ment,  or  composition  with  any  party  whatever,  of  any      Hickmak 
debt,  contract,  matter,  or  thing  in  respect  of  or  relating  to  cox. 

the  said  business  or  the  joint  property ;  and  that  the 
same,  and  all  such  orders  and  directions,  should  be  bind- 
ing and  conclusive  upon  all  creditors,  whether  concurring 
in  making  the  same  or  not :  And  it  was  thereby  further  Power  to 
agreed  and  declared,  that,  whenever  the  majority  in  value  ^.^tora  to 
of  the  joint-creditors  present  at  any  such  meeting  as  ^^^^ 
aforesaid  should  order  or  direct  the  discontinuance  of  the  of  the  bu«i- 
said  business,  the  same  should  be  discontinued,  either 
immediately  or  at  such  time  and  in  such  manner  as 
should  be  directed  by  any  such  order  or  direction  as 
aforesaid ;  and  thereupon,  or  as  soon  thereafter  as  cir-  Bunness  to 
cumstances  would  admit  of,  the  said  trustees  or  trustee  wound^T" 
should  wind  up  the  afiGedrs  of  such  business,  and  sell 
and  dispose  of,  collect,  and  convert  into  money  the  said 
works  (subject  as  aforesaid),  goodwill,  stock  in  trade, 
assets,  and  effects  thereof,  and  all  other  trust  property 
for  the  time  being  held  for  the  purpose  thereof  or  con- 
nected therewith,  and  should,  by  and  out  of  the  moneys 
to  arise  by  such  sale,  disposition,  collection,  and  conver- 
sion into  money,  pay,  defray,  and  satisfy  all  the  costs  and 
expenses  of  or  attending  the  same,  and  the  costs  of  and 
relating  to  the  preparing,  ingrossing,  and  executing  those 
presents  (so  far  as  the  same  should  not  have  been  other- 
wise satisfied),  and  all  the  debts,  contracts,  engagements, 
and  liabilities  of  the  said  business  which  should  have 
been  incurred  by  the  trustees  or  trustee  as  aforesaid, 
and  all  costs,  charges,  losses,  and  expenses  incurred  in  the 
management  of  the  said  business,  or  connected  with  the 
carrying  on  or  winding  up  of  the  same,  and  should  pay 
and  divide  the  clear  residue  of  the  said  moneys  unto  and 
among  all  and  singular  the  creditors  of  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  and  each  of  them,  in 
rateable  proportions,  according  to  the  amount  of  their 


626 


IN  THE  COMMON  PLEAS^ 


1856. 


Htokmait 

V, 

Cox. 

Distribation 
of  estate. 


Power  to 
appoint  new 
trusteea. 


Deed  to 
operate  in 
■atisfiiotion  of 
debts. 


respective  debts, — subject^  nevertheless,  to  the  p]x>visi<ms 
thereinafter  contained. 

The  deed  then  contained  provisions  for  the  distribu- 
tion of  the  joint  and  separate  estates, — for  payment  of 
debts  secured  by  mortgage,  &c., — for  the  keeping  and 
inspection  of  aocoimts,  and  their  production  at  meetings, 
— power  to  the  trustees  to  compromise  debts,  to  refer 
disputes  to  arbitration,  to  employ  the  Messrs.  Smith  to 
assist  in  the  execution  of  any  of  the  trusts,  to  sell  by 
auction,  &c.,  and,  the  debts  being  satisfied,  to  hold 
the  residue  for  the  Messrs.  Smith,  their  ezecatois, 
&a  Provided  always,  and  it  was  thereby  agreed 
and  declared,  that^  if  the  said  trustees  thereinbefore 
named,  or  any  of  them,  or  any  trustee  or  trustees  to 
be  appointed  as  thereinafter  mentioned,  should  die,  or 
be  absent  firom  the  kingdom  more  than  six  calendar 
months  at  any  one  time,  or  desire  to  be  discharged  from 
or  refuse  or  become  incapable  to  act  in  the  trusts  cr 
powers  thereby  in  them  reposed  or  to  them  given  as 
aforesaid,  before  the  same  should  be  fully  executed,  per- 
formed, or  discharged,  or  become  incapable  of  effect^ 
tiien  and  so  often  as  the  same  should  happen  it  should 
be  lawftd  for  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  by  and  with  the  consent  of 
the  majority  of  creditors  in  value  attending  any  meeting 
to  be  called  as  aforesaid,  or  for  that  purpose  specially, 
from  time  to  time  to  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  stead  or  place  of 
the  trustee  or  trustees  so  dying,  &c.  &c. 

The  deed  further  contained  the  usual  indemnity 
clause,  and  a  declaration  that  those  presents  were  made 
with  the  intention,  and  upon  the  condition,  that  all 
creditors  executing  or  becoming  or  otherwise  bound  by 
the  same,  were  to  accept  the  provisions  for  payment  erf 
debts  thereby  made,  in  full  satisfaction  of  their  respect- 
ive claims  and  demands  upon  the  said  Benjamin  &nith 
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and  Josiah  Timmis  Smith,  and  each  of  them,  jointly        1856. 

and  respectively,  but  without  prejudice  to  any  rights  or      Hiokkut 

remedies  as  to  third  persons;  a  covenant  not  to  sue  the         q^^ 

said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or  ^;~«^~* 

either  of  them,  and  that^   "in  case  any  of  the   said  mmoti. Smith. 

covenanting  "parties,  or  any  creditors  who  should  become 

bound  by  those  presents  pursuant  to  the  provisions  of 

the  Bankrupt  Law  Consolidation  Acts,  their  or  any  of 

their    respective    heirs,    executors,    administrators,    or 

assigns,  should  commence  or  prosecute  any  such  action, 

suit,  or  other  proceeding  contrary  to  the  true  intent  of 

those  presents,  the  said  Benjamin   Smith  and  Josiah 

Timmis  Smith,  or  either  of  them,  their  or  either  of  their 

heirs,  executors,  or  administrators,  might  plead  those 

presents  as  a  general  release  in  bar  thereof; '^  and   a 

proviso,  that,  in  case  the  deed  should  not  within  three 

calendar  months  be  executed  by  or  on  behalf  of  six 

sevenths  in  number  and  value  of  the  joint-creditors  of 

the  Smiths  whose  debts  respectively  amounted  to  101, 

and  upwards,  the  same  should  be  void, — ^but  without 

prejudice  to  any  acts  done  by  the  trustees  imder  or  by 

virtue  thereof  in  the  mean  tima 

This  deed  was  duly  executed  by  the  two  Smiths,  and 
by  Sandars,  Thompson,  Haywood,  Wheatcrofk,  and  Cox, 
as  trustees,  and  also  by  the  required  number  of  creditors, 
among  whom  were  Wheatcroft  and  Cox,  both  of  whom 
were  also  proved  to  have  attended  meetings  of  the  cre- 
ditors held  pursuant  to  the  deed. 

Cox  at  first  declined  to  accept  the  office  of  trustee,  Cox  indem- 
but  eventually  agreed  to  do  so  upon  being  indemnified ; 
and  Wheatcroft  resigned  the  office  within  six  weeks  af-  Wheatcroft 
ter  the  execution  of  the  deed,  and  his  resignation  was  trust, 
accepted  by  the  other  trustees,  but  no  new  trustee  was 
appointed  in  his  placa 

The  business  was  carried  on  imder  the  trusts  of  this  Buainees  car- 
deed  down  to  the  year  1855,  in  the  name  of  The  Stanton 
Iron  CoTnpany.     The  plaintiff  had  supplied  the  company 
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1856.       with  iron-ore  in  the  years  1853,  1854,  and  1855.     The 

Hickman      supply  in  the  latter  year  amounted  to  14062.  11«.,  fcnr 

^j^         which  the  plainti£f  drew  three  bills  of  exchange,  which 

were  addressed  "  To  the  Stanton  Iron  (Company/'  and 

accepted  ''  Per  Pro.  the  Stanton  Iron  (Company,  James 

Haywood.'' 

These  bills  having  been  dishonored,  the  present  action 
was  brought  against  Cox  and  Wheatcroft,  charging  them 
as  partners  in  the  concern,— either  as  being  trustees,  or 
creditors  for  whose  benefit  the  business  was  carried  on, 
or  as  being  persons  who  had  been  held  out  as  partnera 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 
at  Westminster  after  last  Hilary  Term,  when  a  yerdict 
was  found  for  the  defendants,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the 
amount  of  the  bills  and  interest,  if  the  court  should  be 
of  opinion  that  the  defendants  were  under  the  drcum.- 
stances  Uable  as  partner& 

Hugh  Hill,  in  Easter  Term  last,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  14061. 11a 
and  interest,  on  the  ground,  "that,  upon  the  constmo- 
tion  of  the  deed  of  the  13th  of  November,  1849,  and  the 
evidence  given  upon  the  trial,  the  defendants  were  liable 
to  the  plaintiff  for  the  debt  sought  to  be  recovered 
in  this  action."  He  submitted,  that,  the  primary  object 
of  the  deed  being,  to  carry  on  the  business,  with  a  view 
to  the  payment  of  the  creditors  in  full  ovi  of  the  proJUa 
thereof  the  case  fell  precisely  within  the  principle  of 
the  decided  cases, — ^referring  to  Pott  v.  Eyton,  ante, 
VoLIII,  p.  32,  Barry  v.  Neaham,  ante,  VoL  III,  p.  641, 
Heyhoe  v.  Burge,  ante.  Vol.  IX,  p.  431,  Owen  v.  Body, 
5  Ad.  &  E  28,  6  N.  &  M.  448,  Janes  v.  WhiOrread, 
ante.  Vol.  XI,  p.  406,  and  Coates  v.  Wilson,  7  Exch. 
205. 

WUeatcroft.         Byles,  Serjt,  and  MH/ward,  on  a  former  day  in  this 
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terra,  shewed  cause  on  behalf  of  the  defendant  Wheat-        185G. 
croft.     The  only  persons  who  could  be  liable  upon  bills      Hickman 
of  exchange  drawn  and  accepted  like  the  bills  in  ques-  ctox. 

tion,  are,  the  persons  who  are  designated  on  the  face  of 
them  as  "The  Stanton  Iron  Company/'  Whatever 
liabilities  might  be  incurred  by  the  trustees,  who  were 
to  carry  on  the  business  under  the  deed  of  the  13th  of 
November,  1849,  the  creditor 8^  as  such,  clearly  could 
incur  none.  It  appears  that  the  two  Smiths  had  carried 
on  business  as  iron-masters  at  certain  works  in  Derby- 
shire called  The  Stanton  Iron  Works ;  and  that,  in  the 
year  1849,  being  in  diflSculties,  they  executed  a  deed 
under  the  224th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  12  &  13  Vict  c.  106,  whereby  they 
assigned  all  their  property  and  eflfects  to  Sandars, 
Thompson,  Haywood,  Wheatcroft,  and  Cox,  upon  trust 
to  carry  on  their  business  under  the  style  of  The  Stan- 
ton Iron  Company,  and  out  of  the  profits  thereof  to  pay 
the  creditors  rateably  until  all  the  debts  should  be  fully 
paid ;  with  a  resulting  trust  for  the  Messrs.  Smith.  The 
deed  also  contained  a  provision  for  the  retirement  of 
trustees  and  the  appointment  of  others  in  their  stead. 
Availing  himself  of  that  provision,  the  defendant  Wheat- 
croft, shortly  after  the  execution  of  the  deed,  viz.  on  the 
27th  of  December,  1849,  resigned  the  trust,  and  his  re- 
signation was  duly  accepted  by  his  co-trustees,  and  he 
from  that  time  wholly  ceased  to  interfere  in  the  trust, 
though  he  continued  to  be  interested  as  a  creditor  of 
the  Smiths.  He  is  sought  to  be  made  liable  in  this 
action  upon  one  of  three  grounds, — first,  as  a  creditor, 
for  whose  benefit,  it  is  said,  the  business  is  to  be  carried 
on,  and  whose  debt  is  to  be  paid  out  of  the  profits, — 
secondly,  as  a  trustee,  whose  liability,  it  is  contended, 
remains  notwithstanding  his  resignation  of  the  trust 
before  the  debt  in  respect  of  which  it  is  sought  to  charge 

VOL.  XVIII. — C.  B.  2  T 
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1856.        him  was  contracted, — ^thirdly,  as  one  who  has  permitted 
Hickman      himself  to  be  held  out  as  a  party  liable. 
Q^j^  1.  The  circumstance  relied  on  to  shew  that  all  who 

i.Ascreditors.  executo  the  deed  as  creditors  are  liable,  is,  that  the 
business  is  to  be  carried  on  for  their  benefit,  inasmuch 
as  their  debts  were  to  be  paid  out  of  the  profits.  But 
the  same  might  be  said  in  every  case  where  a  man  lends 
money  to  a  partnership:  it  is  always  expected  to  be 
paid  out  of  the  profits.  This,  however,  is  not  an  open 
question  :  it  is  res  judicata.  Upon  a  petition  by  Wheat- 
croft  to  have  the  aflfairs  of  this  company  wound  up 
under  the  statutes  11  &  12  Vict  c.  45,  and  12  &  13  Vict 
c.  108, — In  re  The  Stanton  Iron  Companyy  25  Law 
Journ.  CL  142, — the  Master  of  the  Rolls  says:  "  Persons 
may  be  partners  towards  the  world,  without  being  part- 
ners between  themselves;  it  is  a  common  case.  The 
leading  case  is  Waugh  v.  Carver,  2  H.  Bl.  235.  But 
persons,  if  they  are  partners  between  themselves^  are 
undoubtedly  partners  in  respect  of  the  public  This  is 
not  a  deed  constituting  a  partnership  between  the 
parties  of  the  third  part  who  have  execiUed  this  deed : 
it  is  a  deed  for  the  benefit  of  Messrs.  Smith,  rather  than 
of  the  creditors.  The  profits,  or  the  residue  of  the 
profits,  are  to  be  considered  as  the  property  of  the 
Messrs.  Smith :  the  persons  executing  the  deed  a-re  not 
held  out  to  the  world  as  partners,  or  as  having  anything 
to  do  with  the  partnership ;  and  there  is  no  ground  for 
supposing  that  they  could,  imder  any  circumstances,  be 
personally  liable  to  the  creditors  in  the  management  of 
the  business.  In  the  case  of  a  partnership,  you  have  to 
consider  what  is  the  proportion  of  stock  and  labour 
which  is  introduced  by  each  of  the  partners,  and  the 
proportion  in  which  the  profits  or  dividends  are  to  be 
divided.  I  assume  that  the  argument  of  the  petitioner 
is  right,  that  the  amount  of  stock  or  capital  contributed 
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is  the  amount  of  the  debt  of  each  party :  but,  suppose        1856. 
this  was  a  new  concern,  and  that,  instead  of  debts  form-      Hiokman 
ing  the  stock,  the  creditors  wlio  were  the  parties  of  the         cox. 
third  part  actually  advanced  the  sums  of  money  which 
now  stand  opposite  their  names  in  the  deed, — suppose 
one,  two,  or  twenty  persons  (the  uumber  can  make  no 
difference)   advanced   certain   sums   of  money  to  five 
other  persons,  to  establish  and  carry  on  a  business,  on 
condition  that  out  of  the  profits  they  shall  be  paid  the 
sums  they  have  advanced  simply,  and  that  the  business 
shall  then  be  transferred,  and  that  the  surplus  beyond 
shall  belong  to  certain  other  parties, — that  is  a  mere 
loan  to  establish  a  partnership  :  were  I  to  hold  persons 
to  be  partners  under  these  circumstances,  it  would  be 
hardly  possible   for  any   one  to  advance  money  to  a 
partnership  without  making  them  partners.  It  wants  the 
ordinary  test  and  criterion  of  a  partnership.     There  are 
many  difficult  cases,  as,  those  in  which  parties  are  to  be 
paid  an  annuity :  if  it  rises  and  falls  in  proportion  to  the 
amount  of  the  profits,  they  then  become  partners;  they 
get  a  share  of  the  profits,  and  their  interests  are  aflfected 
by  the  rise  and  fall  of  the  profits.     But  here,  the  differ- 
ence in  the  rate  of  profits  affects  these  persons  no  more 
tlian  this,  that  it  will  be  a  little  later,  but  they  get  the 
same  amount  actually*,  whatever  be  the  rate  of  the  *  eventually? 
profits,  assimaing  of  course  the  business  produce  profits. 
The  fact  that  a  loan  is  to  be  paid  out  of  profits  does 
not  make  the  persons  lending  partners;  and,  unless  you 
establish  the  fact  that  they  take  a  proportionate  rate  of 
the  profits  as  such,  it  is  difficult  to  see  how  they  could 
be  made  partners.     It  is,  therefore,  impossible  to  Iwld 
tJiat  the  parties  to  this  deed  of  the  thy)*d  paH  are 
jxvHiiers  liable  to  contribute  to  the  losses  which  have 
been  sustained  by  those  persons  who  have  been  carry- 
ing on  the  business.     No  such  decision  has  ever  yet 
been  made."     [  Williams,  J.    They  are  to  receive  the 

2  T  2 
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1856.  profits :  the  deed  gives  them  the  specific  money.]  They 
Hickman  are  not  to  take  a  rateable  proportion  of  the  profits  as 
Cqx^  such :  they  are  to  receive  specific  sums,  provided  the 
fimd  is  realised.  [  Williavia,  J.  Is  not  that  contrary 
to  Owen  V.  Bodyy  and  to  the  decision  of  this  court  in 
Janes  v.  WhitWead  ?  ]  Owen  v.  Body  has  been  so 
reflected  on  that  it  can  no  longer  be  considered  to  be 
law.  The  Master  of  the  Bolls,  in  the  case  referred  to, 
says :  "  In  Owen  v.  Body,  there  was  a  trust  for  carrying 
on  a  business,  similar  to  the  present.  There,  two  per- 
sons, who  had  not  executed  the  deed,  issued  execution 
against  the  property  assigned,  on  the  ground  that  the 
deed  was  invalid  and  a  nullity.  The  question  was, 
whether  it  was  a  good  assignment ;  and  the  court  held 
that  it  was  not:  Lord  Denman  says :  ' On  consideration, 
we  think,  that,  upon  the  second  ground  of  objection,  this 
assignment  was  not  good ;  the  deed  imposed  such  terms  as 
might  have  constituted  a  partnership  among  the  persons 
executing  it,  and  those  were  terms  to  which  creditors 
were  not  bound  to  submit  The  assignment,  therefore, 
was  invalid.'  All  that  was  decided,  therefore,  was,  that 
the  assignment  was  invalid.  If  that  case  applied  to  the 
present,  it  would  decide  that  the  present  agreement  is 
invalid :  it  certainly  does  not  decide  that  it  constituted 
a  partnership,  or  that  any  valid  or  legal  partnership  was 
constituted  by  reason  of  that  being  done.  The  subse- 
quent cases  referred  to  shew  that  the  court  would  hold 
that  the  parties  would  not  be  partners,  and  that  a  sub- 
sequent creditor  of  the  concern  could  not  have  sued  any 
one  of  the  parties  to  the  deed  of  the  third  part,  and 
made  them  liable  for  any  contract  entered  into  by  the 
five  persons  who  carried  on  the  business.  The  persons 
who  carried  on  the  business  are,  no  doubt,  liable  to  the 
public;  but,  as  to  the  others,  they  are  merely  cestuis  que 
trust,  and  the  limited  purpose  of  the  deed  was,  to  pay, 
not  a  proportion  of  the  profits,  but  a  certain  fixed  siun 
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of  money  out  of  the  partnership  property,  and  then  to        1856. 
pay  the  remainder  to  the  Messrs.  Sniith/'     [  Willes,  J.       Hickman 
The  provisions  of  the  winding-up  acts  in  equity  apply  cox. 

only  to  the  parties  inter  se.    Those  cases,  therefore,  have 
very  little  application  on  questions  like  this.]    It  clearly 
never  could  have  been  in  the  contemplation  of  these 
parties,  that,  by  merely  executing  the  deed  as  creditors, 
they  should  render  themselves  liable  for  all  debts  which 
the  trustees  might  contract  in  carrying  on  the  business. 
See  the  condition  that  such  a  construction  would  place 
them  in.    Having  once  executed  the  deed,  and  thereby 
become  partners,  they  would  have  no  means  of  with- 
drawing.   Then,  this  being  a  deed  of  arrangement  under 
the  224th   section   of  the   12  &  13  Vict.  c.  106,  the 
concurrence  in  which  by  six  sevenths  of  the  creditors  in 
number  and  value  binds  the  whole,  a  party  might  be 
equally  bound  whether  he  executed  it  or  not.  He  would 
thus  become  a  partner  by  the  acts  of  others  over  whom 
he  has  no  control.     [Jervis,  C.  J.     A  deed  like  this, 
which  provides  for  the  carrying  on  of  the  business,  is 
not  within  the  bankrupt  act.]     The  224th  section  con- 
templates deeds  relating  to  the  "  conduct  and  manage- 
ment ''  of  the  aflBiirs  of  the  debtor.     [JerviSy  C.  J.     It 
means  the  conduct  and  management  of  the  estate  with 
a  view  and  for  the  purpose  of  distribution.     In  Tetley  v. 
Taylor,  1  Ellis  &  B.  521,  532,  the  Exchequer  Chamber 
expressly  held,  that  that  section  does  not  make  any  deed 
of  arrangement   binding   on  a  creditor  who  has  not 
executed  it,  unless  such  deed  provides  for  the  distribution 
of  the  whole  of  the  trader's  estate  as  in  bankruptcy.] 
The  decision  of  this  court  in  Jariea  v.  Whithread  pro- 
ceeded on  the  ground,  that,  by  the  terms  of  the  deed, 
the  caiTying  on  the  trade  was  merely  subsidiary  to  the 
general  purpose  of  sale  and  distribution.     And  Coates 
V.  Williams  merely  adopted  the  previous  decisions  in 
Owen  V.  Body  and  Janes  v.  Whithread, 
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1856.  2.  There  is  no  pretence  for  charging  the  defendants 

Hickman      merely  as  trustees.     And,  if  they  could  be  so  charged. 
Cox.         ^^  clearly  could  only  be  in  respect  of  acts  done  by  them 
2.  As  trusteeB.  ^  such,  and  for  contracts  entered  into  whilst  they  con- 
tinued to  be  trustees. 

Argument  for       BoviU,  Wehibv,  and  Boden,  for  the  defendant  Cox. 

Cox.  Ill  T. 

If  all  the  creditors  who  execute  the  deed  are  to  be  con- 
sidered as  partners,  they  must  be  partners  with  one 
another  and  with  the  Messrs.  Smith.  Surely  that  is  a 
very  alarming  and  a  very  absurd  result  of  such  a  deed 
as  this.  K  that  were  so,  every  next  of  kin  for  whose 
benefit  executors  carry  on  the  business  of  their  testator, 
is  a  partner  with  them.  [Williarria,  J.  If  done  at 
their  request  It  is  the  same  question.  WiUes,  J. 
Suppose  two  men  agree  to  carry  on  business  until  they 
realise  10,000?.,  would  they  not  be  partners  ?]  No  doubt 
they  would.  [Willes,  J.  Suppose  a  body  of  creditors 
enter  into  the  same  agreement?]  The  same  result 
would  follow.  But  here  the  creditors  do  not  so  agree. 
The  decision  of  the  Master  of  the  Rolls  in  the  case  before 
him  clearly  and  satisfactorily  shews  that  this  deed  does 
not  constitute  a  partnership  in  the  manner  suggested. 
All  that  was  decided  in  Owen  v.  Body,  was,  that  the 
deed  there  was  not  a  valid  deed:  the  court  did  not 
decide,  nor  was  it  necessary  for  them  to  decide,  that  the 
creditors  were  partners.  [WilHaniSy  J.  What  term 
is  there  in  the  deed  in  Owen  v.  Body,  which  is  not  found 
in  this  deed?]  They  certainly  are  nearly  identical 
Waugh  v.  Carver,  2  H.  Bla.  235,  Orace  v.  Smith, 
2  W.  Bla.  998,  PoU  v.  Eyton,  ante,  VoL  III,  p.  32, 
Barry  v.  Neshxim,  ante.  Vol.  Ill,  p.  641,  and  Heyhoe  v. 
Burge,  ante,  Vol.  IX,  p.  434,  are  considered  to  have 
carried  the  doctrine  of  constructive  partnership  as  feir 
as  it  conveniently  can  be;  and  the  court  will  not  be 
disposed  to  extend  it.     The  creditors  here  are  to  be  paid 
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out  of  profits,  if  profits  are  made:  but,  in  what  does  that  1856. 
differ  the  case  from  that  of  every  loan  to  a  firm  ?  Sup-  Hiokmah 
pose,  instead  of  the  stipulation  that  the  business  should  q^'^. 
be  carried  on  by  the  trustees,  the  deed  had  stipulated 
for  its  being  carried  on  by  the  Messrs.  Smith,  and  the 
creditors  had  agreed,  as  here,  to  receive  payment  rate- 
ably  out  of  future  profits, — could  it  in  that  case  have 
been  said  that  the  creditors  were  partners  and  members 
of  The  Stanton  Iron  Company  ?  The  trustees  are  the 
agents  of  the  Messrs.  Smith:  they  are  appointed  by 
them,  and  not  by  the  creditors,  who  are  mere  assenting 
parties.  This  case,  it  is  submitted,  must  be  governed  by 
Jmies  V.  Whitbread,  The  trustee  there  was  "  to  em- 
ploy the  said  James  Ellis,  or  any  other  person  or  per- 
sons, in  winding  up  the  affairs  of  him  the  said  James 
Ellis,  and  in  collecting  and  getting  in  his  estate  and 
effects  thereby  assigned,  and  in  cai^ying  on  his  trade, 
if  thought  expedient  by  him.'^  The  carrying  on  the 
trade  was  held  to  be  subsidiary  to  the  main  purpose  of 
the  deed,  viz.  the  liquidation  of  the  debts  of  the  assignor, 
and  therefore  the  deed  was  held  to  bo  valid.  Speaking 
of  Owen  V.  Body,  Jervis,  C.  J.,  there  says :  "  Upon  exam- 
ining that  case,  I  am  of  opinion  that  it  is  not  applicable 
to  the  present;  for,  there,  the  deed  contained  minute 
provisions  investing  the  trustees  with  power  to  carry  on 
the  trade,  for  which  purpose  they  were  authorised  to  lay 
out  money  in  payment  of  rent,  &c.,  and  in  keeping  up 
the  stock :  and  the  court  held  the  deed  void,  as  being 
one  which  creditors  could  not  reasonably  be  expected  to 
become  parties  to.  Here,  however,  the  deed  contem- 
plates the  sale  of  the  property,  and  the  winding  up  of 
the  business;  and  the  power  given  to  the  trustee  to 
carry  on  the  trade,  was  evidently  intended  to  be  merely 
subsidiary  to  the  winding  up  of  the  concern.''  So,  here, 
the  carrying  on  the  trade  was  merely  subsidiary  to  the 
purpose  of  liquidating  the  debts. 
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Hugh  Hill  and  Field,  in  support  of  the  rule.  The 
main  question  is,  whether  the  deed  comes  within  the 
cases  of  Owen  v.Body  and  Janes  v.  Whitbread.  It  begins 
by  reciting  that  the  Messrs.  Smith  are  indebted  to  the 
several  persons  parties  thereto  of  the  third  part>  and 
that  they  have  agreed  to  assign  all  their  estate  and  effects 
for  the  benefit  of  their  creditors :  it  then  proceeds  to 
assign  all  their  property  and  effects  to  the  trustees,  upon 
trust  to  carry  on  the  business  under  the  name  of  The 
Stanton  Iron  Company, — and  the  clause  empowering  the 
trustees  to  take  new  or  renewed  leases  contemplates  the 
possibility  of  the  business  being  so  carried  on  longer  than 
twenty-one  years, — and  to  pay  and  divide  the  profits 
arising  therefrom  to  and  among  the  creditors  rateably  in 
proportion  to  their  respective  debts.  In  Janes  v.  WhU^ 
bread,  the  power  given  to  the  trustee,  in  the  first  instance^ 
was,  to  wind  up  the  affairs :  and  Maule,  J.,  referring  to 
Owenv.  Body  J  says, — "The  main  object  of  the  deed  in 
that  case  was,  the  carrying  on  of  an  extensive  business^ 
for  the  purpose  of  making  money  to  pay  the  creditors 
who  became  parties  to  the  deed.  Here,  the  object  is, 
merely  to  wind  up  the  concern.  That  is  a  clear,  plain, 
and  intelligible  distinction.''  It  is  impossible  to  con- 
ceive language  more  applicable  to  a  deed  framed  as 
this  is.  In  giving  judgment  in  Owen  v.  Body,  Lord 
Denman  says, — "  The  deed  imposed  such  terms  as  might 
have  constituted  a  partnership  among  the  persons  exe- 
cuting it ;  and  those  were  terms  to  which  creditors  were 
not  bound  to  submit.  The  assignment^  therefore,  was 
invalid."  That  is  an  express  decision  of  a  court  of  co- 
ordinate jurisdiction,  that  a  deed  such  as  this  does  create 
a  partnership.  The  grounds  of  objection  to  that  case 
urged  in  the  case  before  the  Master  of  the  Rolls  are  not 
satisfactory.  It  is  not  nece.ssary  to  contend  that  the  cre- 
ditors here  became  partners  inter  se :  it  is  enough  to 
say,  that,  where  a  man  contracts  to  receive  a  propor- 
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tionate  part  of  the  profits  of  a  concern  he  thereby  be-  1866. 
comes  a  partner.  In  Pott  v.  Eyton,  ante.  Vol.  Ill,  pp.  Hickman 
32,  39,  Tindal,  C.  J.,  says :  "  Traders  become  partners  ckJx. 
between  themselves  by  a  mutual  participation  of  profit 
and  loss  :  but,  as  to  third  persons,  they  are  partners  if 
they  share  the  profits  of  a  concern ;  for,  he  who  receives 
a  share  of  the  profits,  receives  a  part  of  that  fiind  upon 
which  the  creditors  of  the  concern  have  a  right  to  rely  for 
payment,  and  is  therefore  to  be  made  liable  to  losses, 
although  he  may  have  expressly  stipulated  for  exemption 
from  them  :  Grace  v.  Smith,  2  W.  Bla.  998  ;  Waugh  v. 
Carver,  2  H.  Bla.  235."  That  is  exactly  what  the  cre- 
ditors have  stipulated  for  here.  [Jervis,  C.  J.  It  cer- 
tainly is  difficult  to  say  that  they  are  not  stipiilating  for 
a  share  of  the  profits.]  Again,  in  Barry  v,  Nesham, 
ante.  Vol.  Ill,  pp.  641,  655,  Wilde,  C.  J.,  says  :  "  AU  the 
cases  seem  to  agree,  that,  whatever  be  the  private 
stipulations  between  the  parties  themselves,  an  agree- 
ment for  a  participation  in  the  profits  constitutes  a 
partnership  as  to  third  persons ;  for,  it  is  but  reason- 
able that  one  who  stipulates  for  an  interest  in  the  profits 
should  be  held  liable  to  those  who  supply  the  means  of 
carrying  on  the  trading  concern  out  of  which  those 
profits  are  to  arise."  In  Heyhoe  v.  Bru<je,  ante.  Vol. 
IX,  p.  431,  the  court  took  it  for  granted  that  the  agree- 
ment for  a  participation  in  profits  created  a  partnership. 
Cresswell,  J.,  in  delivering  the  judgment  of  the  court, 
said, — p.  458, — "  It  has  been  decided  in  so  many  cases 
that  an  agreement  between  the  parties  to  be  jointly 
interested  in  the  profits  of  one  transaction,  constitutes 
a  partnership,  and  authorises  them  to  do  all  that  is  neces- 
sary to  obtain  profits,  as  usual  in  such  matters,  that  the 
rule  cannot  now  be  shaken."  It  is  submitted  that  Owen 
v.  Body,  as  recognised  and  explained  in  Janes  v.  Whit- 
hread,  is  a  sound  and  a  good  and  just  rule.  In  Orace 
v.  Smith,  De  Grey,  C.  J.,  says :  "  Every  man  who  has  a 
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share  of  the  profits  of  a  trade  ought  also  to  bear  his  share 
of  the  loss.  And,  if  any  one  takes  a  part  of  the  profits, 
he  takes  a  part  of  that  fund  out  of  which  the  creditor  of 
the  trader  relies  for  payment."  Coope  v.  Eyre,  1  H.  BL 
87,  OUpin  V.  Enderbey,  5  B.  &  Aid.  954,  and  Bond  v. 
Pittard,  3  M.  &  W.  357,  were  also  referred  to. 

As  to  the  liability  of  the  defendants  as  trustees, — Cox, 
on  being  proposed  as  a  trustee,  objected  to  become  one 
unless  indemnified.  He  accordingly  received  an  indem- 
nity, and  then  he  consented,  and  acted  as  a  trustee. 
[Jervis,  C.  J.  It  is  hardly  worth  while  to  discuss  this. 
You  cannot  make  out  a  case  against  Wheatcroft^  as  a 
trustee,  and  there  is  no  leave  reserved  to  amend  :  it  would 
only,  therefore,  go  to  a  new  trial] 

Cur.  adv.  vult. 


Jervis,  C  J.,  now  delivered  the  judgment  of  the 
court : — 

Having  duly  considered  this  case,  we  are  of  opinion 
that  the  rule  must  be  made  absolute.  The  case,  in  fSetct, 
is  expressly  bound  by  the  authority  of  Owen  v.  Body,  5 
Ad.  &  E.  28,  6  N.  &  M.  448,  which  is  recognised,  and  its 
principle  clearly  and  neatly  stated  by  Maule,  J.,  in  Janes 
V.  Whithread,  ante.  Vol.  XI,  p.  406,  shortly  before  we  had 
the  misfortune  to  lose  him. 

The  question  is,  whether  the  creditors,  by  signing  this 
instrument,  have  made  themselves  partners.  And  we 
think,  upon  the  authorities  referred  to,  as  well  as  upon 
the  reason  of  the  thing,  that  they  have  done  so.  They 
agree  together  to  carry  on  the  business,  under  the  super- 
intendence or  agency  of  a  manager,  for  their  mutual 
benefit :  and,  though  they  do  not  take  an  interest  in  the 
profits  of  the  concern  expressly  as  partners;  yet  they  do 
participate  in  the  profits,  inasmuch  as  their  claims  are  to 
be  rateably  paid  off  out  of  the  fund  to  be  formed  by  such 
profits ;  and  this,  according  to  the  authority  of  Otoen  v. 
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Body  and  Janes  v.   Whitbread,  makes  them  liable  as       1866. 
partners  upon  the  bills  accepted  by  the  firm  of  which       Hiokmaw 
they  so  became  members.  Cox. 

On  this  ground  we  think  the  rule  to  enter  a  verdict  for 
the  plaintiff  must  be  made  absolute. 

Rule  absolute  (a), 

{a)  An  appeal  is  now  pending. 


Ward  v.  Cardwell.  jtme  12. 

IHOMASy  Serjt,  on  a  former  day  in  this  term,  ob-  The  oourt  will 
tained  a  rule  nisi  for  a  suggestion  imder  the  city  of  the^e^r 
London  smaU  debts  act,  15  &  16  Vict,  clxxvii,  a  119,  s^^ej^^^ 

'  '  '    against  a  rule 

to  deprive  the  plaintiff  of  costs.     The  cause  was  tried  to  enter  a  sug- 

i/»i^iT  iA»i»  1  T       gestion  under 

before  Lrowder,  J.,  on  the  6th  instant,  and  a  verdict  the  dty  small 
found  for  the  plaintiff  for  2bl     The  affidavit  contained  dejriv^^ 
all  the  allegations  necessary  to  entitle  the  defendant  to  plaint^  of 

^      ^  "^  ^  costs,  in  order 

have  a  suggestion  entered,  as  was  admitted  by  to  enable  the 

plaintiff  to 
apply  to  the 

Beasley,  who    now   appeared  for  the   plaintiff,   and  ^^JJ^g^te.* 
prayed  that  the  rule  might  be  enlarged,  in  order  to 
give  him   an   opportunity  of  applying  to  the  learned 
judge  to   certify  that  there  was   sufficient   reason  for 
bringing  the  action  in  the  superior  court 

Per  CuriaTTh.     You  should  have  applied  earlier.    The 
rule  must  be  made  al>solute. 
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May*n.  Hawkins  v.  Alder 

for^gUglnUy  ThIS  was  an  action  in  which  the  defendant  was 
drivingagainst  charged  with   having  negligently   driven  against    and 

and  killing  a  o      ^  <=»   o         •/ 

hone  of  the      killed  a  horse  of  the  plaintiff. 

proved  to  be         The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 

worth  30Z.,       £jj  London  after  the  last  term.     The  horse  was  proved  to 

the  jury, —  ^  ^ 

there  being  have  been  worth  30i.  There  was  contradictory  evidence 
dence  to  nega-  OS  to  the  cause  of  the  accident ;  but,  in  the  opinion  of  his 
onlihe^PMnf  Lordship,  the  evidence  greatly  preponderated  in  fevour 
the  defendant,  of  the  defendant,  and  he  so  told  the  jury.     They,  how- 

and  some  evi- 
dence the         ever,  returned  a  verdict  for  the  plaintiff,  damages  15t 

other  way, — 
contrary  to 

^e  opinion  of  Hay 68,  Serjt,  now  moved  for  a  new  trial,  on  the  ground 

found  for  the  that  the  verdict  was  perverse, — ^being  contrary  to  the 

damages  16/.:  direction  of  the  judge,  and  manifestly  the  result  of  a 

r^Bwito'^  compromise  amongst  the  jury,  who  from  the  amount  of 

grant  a  new  damages  they  gave  must  evidently  have  considered  that 

ground  of  the  there  was  negligence  on  the  part  of  the  plaintiff.  {Jervis^ 

perverse.  "^^  C.  J.     I  certainly  expected  the  verdict  would  have  been 

AV^'TJ^f^'  ^^*  for  the  defendant :  but,  at  the  same  time,  I  am  bound  to 

the  44th  '         '  ' 

section  of  the  say  that  there  was  evidence  on  both  sides.  I  cannot  say 
ProoedureAct,  the  verdict  is  perverse,  which  means,  as  I  imderstand, 
^some  where  there  is  no  dispute  about  the  facts,  and  the  jury, 

measure  disregarding  the  direction  of  the  judge  as  to  the  law, 

costs,  on  mo-    choose  to  take  the  matter  into  their  own  hands,  and  sub- 

tions  for  new       I'^ixi*  •%*,  .•  t>  •!•.•-• 

trials  on  the  stitute  their  own  arbitrary  notion  of  rough  justice.] 
8^Pj  bli^^  "^^^^  ^®  verdict  was  clearly  against  the  weight  of  the 
against  evi-  evidence.  [Jervia,  C.  J.  There  you  are  met  by  the  rule 
discretion  of    as  to  a  verdict  imder  20Z.]    That  rule,  it  is  submitted,  no 

the  court,  has 

not  altered 

the  rule  which  precludes  the  grant  of  a  new  trial  in  such  cases  where  the  damages  are 

under  201, 
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longer  applies.     ITie  reason  for  it,  viz.  that  it  wo\ild  be        1856. 
mercy  to  the  applicant  to  refuse  the  rule,  seeing  that  he      Hawkikb 
must  pay  the  costs  of  the  first  trial  as  a  condition,  was       at^er. 
removed  when  it  was  enacted  by  the  44th  section  of  the 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125, 
that,  "  when  a  new  trial  is  granted  on  the  ground  that  the 
verdict  was  against  evidence,  the  costs  of  the  first  trial 
shall  abide  the  event,  unless  the  court  shall  otherwise 
order." 

Jervis,  C.  J.  Although  I  must  confess,  that,  if  I 
had  been  on  the  jury,  I  should  have  found  the  other  way, 
I  think  there  ought  to  be  no  rule.  The  jury  did  not  take 
the  same  view  that  I  did  :  but  I  cannot  say  they  were  so 
entirely  wrong  as  to  feel  justified  in  taking  the  matter 
out  of  their  hands  :  there  was  some  evidence  on  both 
sides. 

Williams,  J.  (a)  I  agree  with  my  Lord,  though  with 
some  reluctance,  that  there  ought  to  be  no  rule.  If  one 
were  granted,  it  clearly  would  be  discharged.  I  cannot 
see  that  there  was  misconduct  on  the  part  of  the  jury 
so  as  to  make  the  verdict  a  perverse  one. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  do  not 
think  the  17  &  18  Vict.  c.  125,  s.  44,  has  altered  the  rule 
upon  which  the  courts  have  so  many  years  acted,  in  re- 
fusing to  grant  a  new  trial  on  the  ground  of  the  verdict 
being  against  evidence,  where  the  damages  are  under  201, 


Rule  refused. 


(a)  Cresswell,  J.,  was  absent. 
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Service  of  a 
rale  under  the 
60th  section 
of  the  Com- 
mou  Law 
Procedure 


Mason  v.  Muggeridgk 

JtATERSON  moved  for  an  attachment  against  the  de- 
fendant, a  judgment-debtor,  for  not  appearing  before 
the  master  pursuant  to  a  judge's  order  (made  a  rule  of 

court),  to  be  examined  as  to  debts  due  to  him,  under 
Act,  1854,  '"  T         T*  1 

upon  the  wife  the  60th  section  of  the  Common  Law  Procedure  Act, 
^Aout*^^'  1S54,  17  &  18  Vict  c.  J25  (a).  The  affidavit  upon 
riiewiDg  that    ^ijjch  he  moved  alleged  a  service  of  the  rule  upon  the 

it  came  to  his  *^  ^ 

knowledge,  is    defendant's  wife  on  the  20th  ultimo;  but  there  was  no 

not  sufficient.  ,  -i    /•      i        > 

allegation  that  it  had  ever  come  to  the  defendants 
knowledge. 


Per  Curiam.     The  service  is  insufficient 


Rule  refused. 


(a)  Which  enacts  that  "it 
shall  be  lawful  for  any  creditor 
who  has  obtained  a  judgment 
m  any  of  the  superior  courts 
to  apply  to  the  court  or  a 
judge  for  a  rule  or  order  that 
the  judgment-debtor  should  be 
orally  examined  as  to  any  and 
what  debts  are  owing  to  him 
before  a  master  of  the  court, 
or  such  other  person  as  the 
court  or  judge  shall  appoint ; 


and  the  court  or  judge  may 
make  such  rule  or  order  for 
the  examination  of  such  judg- 
ment-debtor, and  for  the  pro- 
duction of  any  books  or  docu- 
ments, and  the  examination 
shall  be  conducted  in  the  same 
manner  as  in  the  case  of  an 
oral  examination  of  an  oppo- 
site party  before  a  master 
under  this  act"  (under  a.  51 .) 
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Tetley  v.  Easton  and  Another.  j^^e  4. 

JL  HIS  was  an  action  for  an  alleged  infringement  by  It  is  no 
the  defendants  of  a  patent  granted  to  the  plaintiff  on  refusing  to 
the  1 1th  of  February.  1 846,  for  a  centrifugal  pumix  Tc^::Z'''- 

The  plaintiff  having  obtained  an  order  under  the  51st  under  the  61  st 

*  section  of  the 

section   of  the  Common  Law   Procedure  Act,  1854?, —  Common  Law 

17  &  18  Vict  a  125, — for  the  exhibiting  of  interroga-  ^^^  ]8^17 

tories  to  the  defendants,  the  following  were  (amongst  &  18  Vict,  c 

others)  delivered ; —  action  for  the 

"  1.  Did  you  manufacture  the  centrifugal  pump  now  of  a  patent, 

in  or  being  erected  in  the  Crystal  Palace  at  Sydenham,  ^^^s  may 

upon  which  the  name  of  your  firm  is  inscribed  above  the  expose  the 

defendants 

supports  of  and  near  to  the  discharging  orifice?  customers  to 

"  2.  Did  you  exhibit  that  pump  at  the  late  exhibition  ^ 
in  Paris  in  1 855  ?     If  not,  then  for  whom  did  you  manu- 
facture it,  and  to  whom  did  you  sell  or  lend  it  ?    And, 
if  you  have  since  made  any  variations  in  its  construction, 
state  what  those  variations  are. 

"  3.  Did  you  manufacture  the  centrifugal  pump 
erected  and  now  or  late  in  use  at  the  Tottenham  sewage 
works,  in  the  county  of  Middlesex?  And,  if  so,  by 
whose  order  did  you  manufacture  it,  and  when  and 
where  was  it  manufactured  and  delivered?  And  state 
the  names  and  addresses  of  the  persons  or  person  to 
vjliom  you  sold  it,  and  when  you  sold  it,  and  at  what 
price. 

"  4.  How  many  centrifugal  pumps  have  you  made  and 
sold  between  the  21st  of  April,  1855,  and  the  5th  of 
May,  1856?  And  state  whether  any,  or  which,  out  of 
the  whole  number  so  made  and  sold  between  those  dates, 
had  or  had  not  foot-valves  or  retaining-valves. 

"  5.  Distinguish   how  many  of  those  were  sold  and 
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1856.       delivered  previously  to  the  first-mentioned  pump  being 
Tkilby       exhibited  in  Paris,  and  how  many  since. 
£^^jj  "7.  StcUethermrrusaiuliiddressesof  the  severed  per- 

sons to  whom  the  said  pumps  respectively  have  been 
sold  within  the  said  periods,  and  the  prices  at  which 
they  were  respectively  sold,  together  with  the  diameter 
of  the  apertures  into  the  pans  of  such  pumps  respec- 
tively. 

"  8.  Where  are  or  were  the  said  pv/mps  respectively 
m  use,  or  sent  to  be  used  t  And,  are  any  of  them,  and 
which,  now  \mder  your  control?  Mention  those  espe- 
cially which  within  your  knowledge  now  are,  or  within 
the  last  three  months  have  been,  in  use  within  fifty 
miles  of  London." 

Hindmarch,  upon  an  affidavit  that  the  plaintiff  had 
already  unsuccessfully  brought  two  actions  against  the 
defendants  for  the  alleged  infringement  of  his  patent  (a), 
and  that  there  was  no  novelty  in  the  allied  invention, 
moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  so  much  of  the  interrogatories  as  required  the  de- 
fendants to  state  the  number  of  pumps  they  had  made 
according  to  the  plaintiff's  plan,  and  the  names  and 
addresses  of  the  persons  to  whom  they  had  sold  them, 
should  not  be  struck  out.  He  submitted  that  the  in- 
formation sought  could  not  be  necessary  to  enable  the 
plaintiff  to  make  out  his  case,  and  that  the  defendants 
ought  not  to  be  called  upon  to  expose  their  customers  to 
actions. 

Jervis,  C.  J.   That  the  customers  may  be  exposed  to 

(a)  The    specification    pro-  entered     pursuant      to      the 

duced  on  those  two  occasions  statutes.    See  5  &  6  "W.  4,  c. 

claimed  too  much  :  but  there  83,  s.  1,  7  &  8  Vict  c.  69,  a.  5» 

had  since  been  two  disclaimers  and  15  &  16  Vict  c.  83,  8.  39. 
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actions,  is  no  objection.    If  you  admit  the  infringement,  1856. 

the  plaintiif  is  entitled  to  the  information  he  asks.     The  Tktlet 

defendants  must  answer  the  interrogatories.  Easton. 


The  rest  of  the  court  concurring, 


Rule  refused. 


Knight  v.  Cox.  j^^e  9. 

i  HIS  was  an  action  for  use  and  occupation,  to  which  Payment  of 
the  defendant  pleaded  never  indebted.  diatrefls  is  not 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  tiSi^n^'of 
in   Middlesex   after  the  last  term.     The  facts  which  title  in  tho 

distrainor,  but 

appeared  in  evidence  were  as  follows: — The  defendant  may  be  re-- 
became  tenant  of  the  premises  in  question  under  a  lease  shewing  that 
which  was  granted  to  him  on  the  23rd  of  April,  1 842,  ^  °®JJ^  ^* 
for  the  term  of  twenty-one  years  from  the  25th  of  March     The  plaintiflP 

cl&imed  as 

then  last,  by  William  Beaufort  Cullen,  Edward  Beaufort  executrix  and 
CuUen,  and  EUzabeth  Cullen,  at  the  yearly  rent  of  100^.,  f^Sldstltrix 
payable  quarterly.  o^  one  of  three 

-r»        r         i^  lessors,  aud 

William  Beaufort  Cullen,  who  had  been  in  the  Aus-  shewed  that 
trian  service,   died    in   Transylvania  on   the   16th   of  pt^dbythe 
August,  184.8,  unmarried,  and  intestate;  and  letters  of  f^^^^^^^ 
administration   of  his  goods   and   chattels  were   duly  testatrix  and 
granted  to  his  mother,  Mrs.  Elizabeth  Power  Cullen,  on  two  occasions, 
the  8th  of  August,  1850.  !!^'eH  S" ' 

Edward  Beaufort  Cullen,  it  was  proved,  had  gone  to  *^i?  P"™* 

^  .  facie  case  was 

Sydney,  and  was,  as  appeared  from  a  letter  received  from  answered  by 
him,  dated  October,  1854,  still  living.  Elizabeth  Cullen  one^Mbe* 
died  on  the  27th  of  August,  184.9.  w^^stiT''" 

The  plaintiflF  launched  her  case  by  shewing  that  the  living, 
rent  of  the  premises  in  question  had  been  regularly  paid 
by  the  defendant  to  Edward  Beaufort  Cullen  down  to  the 

VOL.  XVIII. — c.  B.  2  u 
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1856.        year  1850,  and  sinoe  then  to  Mis.  Elizabeth  Power  CuUen 
KsiGws       until  her  death ;  that  she  (the  jdaintiff)  was  sole  devisee 
Q^^  and  executrix  under  the  will  of  Mra  Cullen,  which  was 

proved  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  on  the  16th  of  January,  1852;  that^  on  the 
15th  of  June,  1852,  she  distrained  for  the  quarter's  rent 
which  became  due  on  the  25th  of  March,  which  distress 
the  defendant  submitted  to  by  paying  the  rent  and 
expenses;  and  that,  on  the  22nd  of  November,  1855, 
she  again  distrained  for  a  quarter  s  rent  of  the  premises 
which  became  due  at  the  preceding  Michaelmas  Day, 
and  that  the  defendant  paid  the  amount  and  expense& 

She  also  put  in  the  letters  of  administration  granted 
to  Mr&  Elizabeth  Power  Cullen,  and  the  probate  of  Mr& 
Cullen's  will:  and  it  was  insisted,  on  her  behalf  that 
the  payment  of  rent  by  the  defendant  to  the  plaintiff, 
and  particularly  the  fact  of  his  submitting  to  two  dis- 
tresses, was  such  conclusive  evidence  of  acquiescence  in 
her  tide  as  to  preclude  him  from  disputing  it 

For  the  defendant  it  was  submitted  that  the  plaintiff 
was  not  entitled  to  recover,  the  evidence  shewing  that 
she  was  not  the  executrix  of  the  surviving  lessor. 

Under  the  direction  of  the  learned  judge,  a  verdict 
was  entered  for  the  defendant,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  her  for  252w, 
if  the  court  should  be  of  opinion  that  the  defendant  was 
under  the  circumstances  precluded  from  disputing  her 
title. 

Byles,  Serjt,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  accordingly.  He  submitted,  that,  if  this  had 
only  been  the  case  of  a  payment  of  rent,  the  plaintifi^s 
case  was  not  answered  by  the  mere  suggestion  that 
Edward  Beaufort  Cullen,  the  third  lessor,  was  still 
living;  and  that,  at  all  events,  the  submitting  to  a  dis- 
tress at  the  plaintiff's  suit  was  equally  conclusive  against 
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him  as  if  judgment  had  passed  against  him  on  a  plea  of  1856. 

non  tenuit  to  an  avowry  for  the  rent     Oreen'a  Case,  Kmioht 

Cro.   Eliz.   3,  Paivton  v.  Jones,  3   Campb.  372,  and  ^^ 
Smith's  Leading  Cases,  654,  were  referred  to. 

Hawkins  now  shewed  cause.  The  defendant  held 
under  the  lease  granted  to  him  on  the  23rd  of  April, 
1852,  by  William  Beaufort  Cullen,  Edward  Beaufort 
CuIIen,  and  Elizabeth  Cullen,  and  that  lease  had  not 
expired.  The  rent,  it  appears,  had  at  first  been  paid 
to  Edward  Beaufort  Cullen;  and  afterwards,  Elizabeth 
Cullen  dying,  Edward  Beaufort  Cullen  going  to  Sydney, 
and  William  Beaufort  Cullen  also  dying,  the  rent  was 
paid  to  the  mother,  Elizabeth  Power  Cullen  (who  had 
taken  out  letters  of  administration  to  William  Beaufort 
Cullen)  until  her  death :  and,  after  the  death  of  Mrs. 
Elizabeth  Power  Cullen,  the  defendant  paid  rent  to 
Miss  Knight,  the  plaintiff,  the  sole  devisee  and  executrix 
of  Mrs.  Cullen,  believing  her  to  be  the  person  legally 
entitled  to  receive  it.  It  was  not  pretended  that  there 
liad  been  any  release  or  assignment  of  the  interest  of 
Edward  Beaufort  Cullen,  or  that  there  had  been  any 
fresh  holding:  but  the  plaintiff  relied  upon  the  fact  of 
the  defendant  having  admitted  her  title  by  submitting 
to  two  distresses.  The  mere  submission  to  a  distress, 
however,  clearly  can  have  no  more  effect  as  an  admission 
of  title,  than  payment  of  rent.  It  may  be  primft  facie 
evidence  of  title;  but  it  is  not  conclusive.  In  Fenner  v. 
Duplock,  2  Bingh.  11,  9  J.  B.  Moore,  38,  it  was  held, 
that  payment  of  rent  by  a  lessee  to  a  lessor  after  the 
lessor's  title  has  expired,  and  after  the  lessee  has  notice 
of  an  adverse  claim,  does  not  amoimt  to  an  acknowledg- 
ment of  title  in  the  lessor,  or  to  a  virtual  attornment, 
unless  at  the  time  of  payment  the  lessee  knows  the  pre- 
cise nature  of  the  adverse  claim,  or  the  manner  in  which 
the  lessor's  title  has  expired.     Best,  C.  J.,  there  says : 

2  u  2 
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1 856.  "  Payment  of  rent  may  indeed  be  evidence  of  an  attora* 
Ekight  ment;  but,  before  we  can  decide  whether  an  attornment 
qqx.  ^^  taken  place,  we  must  look  at  the  circumstances^  and 
see  whether  they  do  not  rebut  the  presumption  of  an 
attornment"  Here  the  plaintiif  shews  no  title  whatever. 
[Cresswell,  J.  It  might  be  prima  facie  evidence  of  a 
seisin  in  fee.]  True:  but  the  evidence  offered  on  the 
part  of  the  defendant  was  sufficient  to  rebut  thai 

Byles,  Serjt,  and  Needham,  in  support  of  the  rule. 
The  plaintiff  came  into  court  with  strong  prima  £sune 
evidence, — two  distresses  for  rent  acquiesced  in  by  the 
defendant  by  payment  of  the  rent  claimed  and  the 
expenses.  It  lay  upon  the  defendant  to  displace  the 
case  so  made,  by  shewing  clearly  and  imequivocally  that 
the  plaintiff  was  not  entitled  to  the  reversion.  In  order 
to  do  this,  the  defendant  put  in  the  lease  granted  to  him 
by  William  Beaufort  Cullen,  Edward  Beaufort  Cullen, 
and  Elizabeth  CHillen,  for  a  term  yet  unexpired  It 
appeared  that  the  rent  was  reseneil  to  the  three  lessors; 
but,  whether  they  were  joint-tenants  or  tenants  in  com- 
mon, did  not  appear;  if  the  former,  the  rent  would  go  to 
the  survivor,  and  there  was  no  evidence  that  Edv^ard 
Beaufort  Cullen  was  dead.  The  defendant  was  boimd 
to  encounter  all  the  possibilities  of  the  plaintiff's  having 
title.  The  submitting  to  the  distresses  was  an  acknow- 
ledgment of  the  tenancy  under  the  plaintiff,  the  dis- 
trainor: Ponton  V.  Jones,  3  Campb.  372.  Bayley,  R, 
there  says, — "  I  have  no  doubt  that  submitting  to  a  dis- 
tress acknowledges  the  tenancy.  The  landlord,  after 
distraining,  cannot  bring  ejectment;  and  the  occupier,  if 
he  does  not  replevy,  I  think,  is  precluded  bom  denying 
the  title  of  the  landlord.''  For  the  former  of  those  pro- 
positions, 0reen*8  Case,  Cro.  Eliz.  3,  is  a  distinct 
authority.  There,  in  ejectione  firmse  the  case  was  this, — 
"  a  prebend  let  land  to  Green  for  years,  rendering  rent 
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and  a  re-entry  for  non-payment  The  rent  was  de-  1856. 
manded,  and  was  not  paid,  and  two  days  after  the  lessor  Knight 
received  the  rent  of  him,  and  maketh  him  an  acquittance  qq^ 

by  the  name  of  his  fermor:  and  if  this  receipt  doth  bar 
him  of  his  re-entry,  was  the  question.  And  it  was 
clearly  resolved  that  the  bare  receipt  of  the  rent  after 
the  day  was  no  bar,  for,  it  was  a  duty  due  to  him ;  but 
a  distress  for  the  rent,  or  a  receipt  of  rent  due  at 
another  day,  was  a  bar,  for,  those  acts  do  affirm  the 
lessee  to  have  lawful  possession :  so,  if  he  maketh  him  an 
acquittance,  with  a  recital  that  he  is  his  tenant:  and,  in 
this  case,  by  calling  him  his  fermor,  it  is  a  full  declara- 
tion of  his  meaning  to  continue  him  his  tenant."  [Cress- 
well,  J.  Suppose  two  of  the  three  lessors  had  died,  and 
the  survivor  sued  for  the  rent,  there  being  nothing  to 
shew  the  quality  of  the  estate,  would  he  not  be  entitled 
to  maintain  the  action  ?]  There  would  be  no  counter- 
presumption  there.  [Jervis,  C.  J.  The  evidence  given 
by  the  plain tiif  was  prima  facie  sufficient, until  answered. 
But  I  think  the  circumstances  fairly  accounted  for  the 
payment  of  the  rent  to  the  plaintiff.]  In  Ch^een^s  Case, 
the  court  take  a  great  distinction  between  mere  pay- 
ment  of  rent  and  the  submitting  to  a  distress.  Judg- 
ment against  the  tenant  upon  a  plea  of  non  tenuit  would 
have  been  an  undoubted  estoppel :  and  submission  to  the 
distress  is  not  less  so.  In  Cooper  v.  Blandy,  1  N.  C.  45, 
4  M.  &  Scott,  562,  the  plaintiff  came  into  occupation  \m- 
der  one  who  had  paid  rent  upon  distress  by  the  defendant ; 
and  it  was  held,  that,  after  proof  of  this  fact,  the  plaintiff 
was  estopped  to  dispute  the  plaintiff's  title  to  the  rent, 
notwithstanding  the  defendant  inadvertently  put  in 
evidence  a  document  which  shewed  that  the  plaintiff's 
predecessor  occupied  under  a  lease  to  which  the  defend- 
ant was  in  law  a  stranger.  Tindal,  C.  J.,  there  says : 
"  Nightingale  and  Perry  have  already  admitted  the  de- 
fendant's title  as  landlord.     If  they  apprehended  a  claim 


V. 
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1856.  from  any  other  quarter,  why  did  they  not  dispute  his 
Khioht  ^i^^  when  he  levied  a  distress  for  rent  ?  Their  abstaining 
from  dispute  at  that  time,  is  an  admission  that  he  had 
a  right  to  the  rent;  and,  why  are  we  to  presume,  in 
favour  of  one  who  has  admitted  the  landlord  s  title,  by 
payment  of  rent  imder  a  distress,  that  tlie  landlord  is 
not  entitled  to  receive  it?"  And  Bosanquet,  J.,  adds: 
"As  a  general  rule,  it  is  not  competent  to  a  tenant, 
after  submitting  to  a  distress,  or  payment  of  rent,  to  dis- 
pute his  landlord's  title/'  That  case  is  exactly  in  point 
The  case  might  have  been  different  here,  if  the  defend- 
ant had  shewn  that  the  title  could  not  have  been  in  the 
plaintiff  at  alL 

Jebvis,  C.  J.  I  am  of  opinion  that  this  role  should 
be  discharged.  The  evidence  given  on  the  part  of  the 
defendant  did  not  shew  absolutely  that  the  title  was  oat 
of  the  plaintiff  and  in  some  one  else ;  but  it  shewed  a 
reason  why  he  paid  the  rent  Payment  of  rent^  even 
under  a  distress,  is  not  a  conclusive  admission  of  title. 


Cresswell,  J.  We  have  no  right  to  assume  against 
the  defendant  those  facts  which  were  necessary  to  sus- 
tain the  action.  I  think  the  defendant  shewed  a  prima 
facie  defence. 

Williams,  J.  I  also  think  there  was  enough  in  the 
evidence  to  shew  that  the  prima  facie  case  made  out  by 
the  plaintiff,  though  imdoubtedly  very  strong,  of  a  sub- 
mission to  two  distresses  for  rent,  was  met  by  the  counts 
evidence  given  on  the  part  of  the  defendant 

WiLLES,  J.  I  am  of  the  same  opinion.  It  is  dear 
that  there  was  no  tenancy  except  \mder  the  lease  of  the 
23rd  of  April,  1842.  The  plaintiff  could  not  be  the 
person  entitled  to  receive  rent  under  that  leasee  unkts 
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there  was  a  conveyance  to  her,  or  to  her  testatrix,  from  1856. 

the  surviving  lessor.     It  was  for  the  plaintiff  to  shew  Kniobt 

that  she  in  some  way  represented  or  claimed  under  the  qqj^ 
surviving  lessor.     This  she  failed  to  do. 

Rule  discharged. 


Pennell  and  Others,  Assignees  of  George  Fossey  and      June  12. 

James  Steel,  v.  Walker 


0 


N   the   22nd  of    October,   1855,   Fossey  and   Steel  F.anda 
brought  an  action  against  Walker  to  recover  a  balance  brought  an 
alleged  to  be  due  from  him  to  them  for  timber  supplied  ^*'^^  ^^H 
under  a  contract,  for  the  purpose  of  being  used  by  the  ^J*®  P"<^®  ^^ 
defendant  in  the  preparation  of  huts  and  buildings  for  livered  under 
the  use  of  the  army  in   the  Crimea     The   defendant  w.  having 
(Walker)  had  previously,  viz.  on  the  26th  of  September,  ^r<>"g^*  * 
1855,  brought  an  action  against  Fossey  and  Steel  for  in  which  he 
damages   alleged   to   have  been   sustained  by  him   in  recover 


consequence   of  their  failure  to  supply   the  timber  of  against  F  and 
a  proper  description  and  at  proper  times  pursuant  to  the  ^-  for  alleged 
contract.     The   first-mentioned   action   being   at   issue,  them  of  the 
and  the  defendants  (Fossey  and  Steel)  having  pleaded  the  two         ' 
in  the  second,  the  attorneys  for  the  respective  parties  ^**^attera* 
agreed  upon   terms  of   reference,  and   signed   a  draft  mdiflTerence 

between  the 

thereof,  whereupon  a  judge's  order  was  made,  by  con-  parties,  were 
sent,  on  the  19th  of  December,  referring  both  causes,  bitration!*^  "" 
and  all  matters  in  diflFerence  between  the  parties  thereto,  j^efore  any- 

*  thing  was 

done  under 
the  reference,  F.  and  S.  became  bankrupts ;  and  their  assignees  brought  a  fresh  action 
against  W.  for  the  price  of  the  timber. 

Upon  a  iiiotioD,  under  the  11th  section  of  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  to  stay  the  proceedings  in  the  last-mentioned  action, — Held, 
that,  assuming  the  section  to  apply  to  such  a  case  (which  the  court  inclined  to  think  it 
did  not),  it  was  not  one  in  which  they  would  in  the  exercise  of  their  discretion  inter- 
fere, iuasmuch  as  by  so  doing  they  would  be  giving  W.  an  advantage  which  the  law 
did  not  entitle  him  to. 

SembUf  that  assignees  of  a  bankrupt  are  not  "  persons  claiming  through  or  under 
the  bankrupt,"  within  the  meaning  of  the  above  section. 
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1856.       to  arbitration, — the  respective  costs  of  the  actions  re- 

PsNNELL      spectively  to  abide  the  event  of  the  award  as  to  the  said 

Walker,      actions  respectively,  and  the  costs  of  the  reference  and 

award  to  be  in  the  discretion  of  the  arbitrator.     No 

meeting  had  taken  place  before  the  arbitrator. 

On  the  25th  of  January  last,  Fossey  and  Steel  became 
bankrupts,  and  the  now  plaintiflfe,  who  were  duly  ap- 
pointed assignees  under  the  fiat,  on  the  29th  of  April, 
commenced  this  action  for  the  recovery  of  the  same 
alleged  debt  as  was  sought  to  be  recovered  in  the  action 
first  above  mentioned. 

Upon  an  affidavit  of  these  facts,  and  allying  "  that 
the  defendant  was  at  the  time  of  the  bringing  of  the 
action,  and  still  was,  ready  and  willing  to  join  and 
concur  in  all  acts  necessary  and  proper  for  causing  such 
matters  to  be  so  decided  by  arbitration ;  that  he  believed 
that  no  sufficient  reason  existed  why  such  matters  could 
not  be,  or  ought  not  to  be,  referred  to  arbitration, 
according  to  the  said  agreement  or  order ;  and  that  he 
was  advised  and  believed,  that,  if  the  plainti£Es  (the 
assignees)  were  allowed  to  proceed  in  the  present  action, 
he  would  be  deprived  of  the  benefit  of  the  said  agree- 
ment or  order,  according  to  which  he  was  entitled  to 
have,  and  would  have,  such  damages  as  might  be  recover- 
able in  the  action  brought  by  him  as  aforesaid  (so  fiur  as 
such  damages  should  extend  or  be  required  for  such 
purpose)  set  against  such  sum  (if  any)  as  was  recover- 
able against  him  upon  the  said  contract,  or  for  the 
timber  so  supplied  to  him  by  Fossey  and  Steel,  so  as 
either  wholly  to  discharge  or  to  go  in  reduction  of  such 
claim  (if  any)  as  could  be  substantiated  against  him  in 
respect  thereof 

Monk,  on  a  former  day  in  this  term,  moved  for  a  rule 
calling  upon  the  plaintiffs  to  shew  cause  why  the  pro- 
ceedings in  this  action  should  not  be  stayed,  under  the 
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11th  section  of  the  Common  Law  Procedure  Act,  1854?,  1856. 
17  &  18  Vict.  c.  125,  which  enacts,  that,  "  whenever  the  Pjbnn^ll 
parties  to  any  deed  or  instrument  in  writing  to  be  here-  Walkeb. 
after  made  or  executed,  or  any  of  them,  shall  agree  that 
any  then  existing  or  future  diflferences  between  them  or 
any  of  them  shall  be  referred  to  arbitration,  and  any 
one  or  more  of  the  parties  so  agreeing,  or  any  person  or 
persons  claiming  through  or  under  him  or  them,  shall 
nevertheless  commence  any  action  at  law  or  suit  in 
equity  against  the  other  party  or  parties,  or  any  of 
them,  or  against  any  person  or  persons  claiming  through 
or  under  him  or  them  in  respect  of  the  matters  so 
agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful 
for  the  court  in  which  action  or  suit  is  brought,  or  a 
judge  thereof,  on  application  by  the  defendant  or  de- 
fendants, or  any  of  them,  after  appearance  and  before 
plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  cannot  or  ought  not  to 
be  referred  to  arbitration  according  to  such  agreement 
as  aforesaid,  and  that  the  defendant  was  at  the  time  of 
the  bringing  of  such  action  or  suit  and  still  is  ready  and 
willing  to  join  and  conciur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by 
arbitration,  to  make  a  rule  or  order  staying  all  proceed- 
ings in  such  action  or  suit,  on  such  terms  as  to  costs  and 
otherwise  as  to  such  court  or  judge  may  seem  fit ;  pro- 
vided always,  that  any  such  rule  or  order  may  at  any 
time  afterwards  be  discharged  or  varied,  as  justice  may 
require."  [Jervia,  C.  J.  By  interfering  in  the  manner 
prayed,  we  should  be  defeating  the  claim  of  the  as- 
signees against  the  defendant,  when  the  latter  could  not 
recover  damages  against  the  assignees  for  the  allied 
breach  of  contract  by  the  bankrupts.  WiUiams,  J. 
Tlie  assignees  are  no  parties  to  the  agreement  to  refer.] 
They  claim  through  or  under  the  bankrupta  Bank- 
ruptcy is  no  revocation  of  a  submission  to  arbitration  : 
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1856.  Taylor  v.  ShuUleworih,  6  N.  C.  277,  8  Scott,  565; 
P^jjjLL  Hemmvorth  v.  Brian,  antfe,  VoL  I,  pp.  131, 138.  [  WHles, 
^  ^'  J.     You  want  to  establish  a  case  of  mutual  credit,  or 

something  analogoua  In  eflfect,  you  are  seeking  to 
enlarge  the  mutual  credit  clause  of  the  bankrupt  act 
(12  &  13  Vict  a  106,  s.  171)  by  the  11th  section  of  the 
17  &  18  Vict  c.  125.  The  object  of  this  last-mentioned 
clause,  is,  to  compel  parties  who  have  agreed  to  refer, 
and  persons  claiming  through  or  under  them,  to  perform 
their  contracts.  Assignees  do  not  in  this  sense  claim 
through  or  imder  the  bankrupt] 

Jervis,  C.  J.  The  point  being  a  new  one,  you  may 
take  a  rule;  but  you  must  not  be  surprised  if  it  is 
discharged  with  costa 

J.  Bro^vn  now  shewed  cause.  This  is  not  a  case 
within  the  11th  section  of  the  17  &  18  Vict  a  125.  It 
is  not  the  case  of  a  reference  by  "  deed  or  instrument  in 
writing  ;"  and  a  reference  by  judge's  order  is  not  within 
the  section.  The  mischief  aimed  at  was  this :  before 
the  statute,  if  parties  agreed  in  the  most  solemn  manner 
to  refer,  and  either  of  them  afterwards  thought  fit  to 
bring  an  action  in  respect  of  any  matter  included  in  the 
agreement  of  reference,  the  court  had  no  power  to  stay 
the  proceedings, — a  difficulty  which  did  not  exist  where 
the  reference  was  by  order  of  nisi  prius  or  by  judge's 
order,  inasmuch  as  the  court  had  power  over  their  own 
order.  Reliance  may,  however,  be  placed  upon  the  draft 
of  the  terms  of  reference  which  was  agreed  upon  and 
signed  by  the  respective  attorneys  But  that  is  not  an 
agreement  inter  partes ;  it  is  a  mere  approval  by  the 
respective  attorneys  of  the  terms  of  a  proposed  judge's 
order.  A  draft  so  approved  and  signed  was  held  insuf- 
ficient, in  FUmer  v.  Bumby,  2  Scott,  N.  R  689,  708, 
2  M.  &  Q.  529,  to  prove  a  contract    Then,  the  andgnees 
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are  not    "persons  claiming  through  or  under'*    the        1866. 
bankrupt,  within  the  meaning  of  the  section.  They  claim      Pknnsll 
adversely  to  the  bankrupts.  That  bankruptcy  is  no  revo-      Waxjleb. 
cation  of  a  submission,  is  clear :  Taylor  v.  Shuttleworth, 
6  N.  C.  277,  8  Scott,  565  ;  Hemsworth  v.  Brian,  antfe, 
Vol.  I,  pp.  131,  138  ;  Taylor  v.  Marling,  2  Scott,  N.  R 
374',  2  M.  &  Gr.  55  :  but,  that  the  reference  is  subsisting, 
is  no  groimd  for  staying  proceedings  in  the  action  at  the 
suit  of  the  assignees,  who  are  not,  and  cannot  be  com- 
pelled to  become,  parties  to  the  reference, — Sturges  v. 
Lord  Curzon,  7  Exch.  17.     The  bankruptcy  transfers 
the  debt  to  them,  but  not  the  liability. 

Hugh  Hill  and  Monk,  in  support  of  the  rule.  These 
are  cross-claims  arising  out  of  the  same  transaction, — the 
bankrupt  in  the  original  action,  and  his  assignees  in  the 
present  action,  claiming  to  be  paid  for  the  timber  sup- 
plied,—the  defendant,  on  the  other  hand,  claiming 
damages  for  the  insufficient  supply  of  timber  imder  the 
contract  The  bankrupt  has  entered  into  an  agreement 
imder  which  the  two  actions  and  all  matters  in  diflference 
between  him  and  the  defendant  in  relation  to  the  con- 
tract are  referred  to  arbitration.  Supposing  there  had 
been  no  bankruptcy,  and  Fossey  and  Steel  had,  in  viola- 
tion of  the  agreement  to  refer,  brought  an  action,  the 
coiurt  would  undoubtedly  have  stayed  the  proceedings  : 
Dicas  V.  Jay,  4  M.  &  P.  285,  6  Bingh.  519  ;  Moacati  v. 
Lawson,  4  Ad.  &  E.  331  ;  Kussell  on  Awards,  2nd  edit 
49,  89.  The  assignees  take  the  property  of  the  bank- 
rupt subject  to  all  equities  which  attach  to  it  Where  a 
bankrupt  had  made  a  debt  subject  to  a  set-ofl^  he  could 
not  convey  it  to  his  assignees  free  from  the  equity  with 
which  he  had  so  encumbered  it  In  Ex  parte  Michie, 
In  re  Geddes,  1  Mont  D.  &  De  G.  181,  it  was  held,  that, 
although  an  agreement  of  the  bankrupt  to  submit  to 
arbitration  is  not  binding  on  his  assignees,  yei,  where 
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1856.        a  judge's  order,  made  (by  coiusent)  in  a  cause  in  wUdi 


the  bankrupt  was  plaintiff,  recognised  a  peiidiiig  refer- 
Walub.      ^^^  between  the  parties,  and  ordered,  that;  in  the  erent 
of  any  sum  being  found  by  the  arUtrator  to  be  doe  from 
the  bankrupt  to  the  defendant,  such  sum  might  he  Bet 
off  against  the  debt  and  costs  in  the  action, — the  order 
amounted  to  an  agreement  on  the  part  of  the  bankrupt 
to  allow  a  right  of  set-off  to  the  defendant  €sl  the  sum 
to  be  thus   ascertained,  by  which  the  assignees    were 
equitably  boimd;  and,  the  sum  not  having  been 
tained  before  the  bankruptcy,  it  was  referred  to  the 
gistrar  to  do  so;  and  the  assignees  were  in  the  mean  time 
restrained  from  proceediug  in  any  action  for  the  reco- 
very of  the  debt.     Sir  George  Rose  there  says :   "  The 
substantial  justice  of  this  case  appears  to  me  to  be  de- 
cidedly with  the  petitioner.     There  is  no  question  but 
that  assignees  are  not  bound  by  a  mere  agreement  of 
the  bankrupt  to  refer  to  arbitration.     But  this  order  is 
something  more.     It  is  a  deliberate  contract,  one  part  of 
which,  indeed,  acknowledges  a  reference  then  pending ; 
but  the  substantive  part  cff  the  contract  is,  that^  in  the 
event  of  the  arbitrator  awarding  any  sum  of  money  to 
be  paid  by  the  bankrupt  to  the  petitioner,  such  sum 
might  be  set  off  against  the  debt  due  to  the  bankrupt 
There  is  no  doubt  that  the  bankrupt  was  bound  by  this 
contract ;  and  thai  the  assignees  are  also  equitably 
hound  by  U"    So,  here,  the  bankrupt  has  subjected  his 
debt  to  a  deduction  by  the  arbitrator  in  respect  of  the 
defendant's  cross-claim.     The   assignees  have  no  right 
to  separate  the  claim  from  the  coimter-clainL    In  Dobson 
V.  Lockhart,  5  T.  R  133,  A.  became  bound  as  surety  for 
B.,  who,  in  order  to  indemnify  him,   agreed    that  he 
should  retain  out  of  any  money  that  should  be  due  to 
him  from  B.  in  respect  of  any  dealings  between  th^ 
in  trade,  so  much  as  he  should  pay  on  the  bond :  B.  after- 
wards sold  goods  to  A.  of  a  less  value  than  the  money 
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secured  by  the  bond,  and  then  became  bankrupt,  and  A.        1856. 
was  obliged  to  satisfy  the  bond  :  and  it  was  held,  that      Pennbll 
the  assignees  of  B.  could  not  recover  in  an  a<;tion  for      Walker. 
goods  sold  and  delivered,  there  being   nothing  due  to 
the  bankrupt's  estate  on  the  original  contract     [Jervis, 
C.  J.     That  was  a  case  of  mutual  credit     Here,  you  are 
seeking  to  get  under  the  reference  that  which  you  could 
not  get  under  the  bankruptcy.]     It  would  work  injustice 
to  the  bankrupts,  as  well  as  to  Walker,  to  allow  the  pre- 
sent action  to  go  on ;  for,  they  would  not  be  discharged 
in  respect  of  Walker's  claim.  The  case  of  Sturgea  v.Lord 
Curzan,  7  Exch.  17,  is  clearly  distinguishable :  there  was 
no  reference  there  of  matters  in  difference  ;  no  cross- 
action  ;  there  were  no  interests  involved  there  which 
would  be  sacrificed  by  allowing  the  action  to  proceed. 
Assignees,  though  not  boimd  to  adopt  a  reference,  are 
yet  bound  by  the  award  if  they  elect  to  go  on  under  it : 
Dod  V.  Herring,  1  Euss.  &  M.  153.     The  language  of 
s.  11  is  abimdantly  sufficient  to  embrace  this  case. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged  I  very  much  doubt,  that,  even  if  so  inclined, 
the  court  luxs  the  power  to  make  the  rule  absolute,  and 
I  think,  that,  by  making  the  11th  section  of  the  17  & 
18  Vict.  c.  125,  applicable  to  mutual  credits,  we  should  be 
gi^^ng  it  an  effect  which  the  legislature  never  contem- 
plated, and  altering  the  course  of  proceedings  in  bank- 
ruptcy. But  it  is  unnecessary  to  decide  that,  because 
the  matter  is  in  the  discretion  of  the  court,  and,  in  the 
exercise  of  our  discretion,  we  do  not  think  there  is  any 
ground  for  this  application.  The  case  is  shortly  this  : — 
The  bankrupts,  Fossey  and  Steel,  having  a  claim  against 
Walker  for  liquidated  damages,  and  Walker  having  a 
claim  against  them  for  unliquidated  damages,  each  brings 
an  action  against  the  other ;  and,  before  the  bankniptcy, 
the  two  actions  (one  of  which  is  at  issue,  and  the  other 
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1856.  advanced  as  far  as  plea)  are  referred,  together  with  all 
Pennell  matters  in  diflFerence,  by  a  judge's  order.  If  the  refer- 
Walkbr.  ®^^®  ^^^  proceeded,  Walker  would  undoubtedly  have  had 
the  benefit  of  a  set-oflF.  Before  the  reference  is  proceeded 
with,  Fossey  and  Steel  become  bankrupts ;  the  effect  of 
which  is,  that  their  assignees  are  entitled  to  recover 
against  Walker  the  debt  due  from  him  to  the  estate,  and 
Walker  will  be  entitled  to  prove  under  the  fiat  in  respect 
of  any  claim  which  he  can  establish.  [Mank  suggested 
that  Walker  would  have  no  such  right]  If  he  cannot^ 
the  case  is  so  much  the  stronger;  for,  the  consequence  is, 
that  Walker  is  seeking  by  this  application  to  compel  the 
assignees  to  go  on  with  the  reference,  in  order  that  he 
may  thereby  obtain  an  advantage  to  which  he  is  not 
entitled,  and  which  he  can  only  obtain  by  our  interfering 
to  stay  the  proceediugs  in  this  action.  I  do  not  think 
that  is  a  case  to  which  the  statute  was  intended  to  apply : 
and,  if  the  statute  gave  us  power  to  interfere,  I  do  not 
think  it  a  case  in  which  we  could  properly  exercise  our 
discretion  in  favour  of  the  application.  On  that  simple 
ground,  I  think  the  rule  should  be  discharged- 

Cresswell,  J.  I  am  of  the  same  opinion.  I  think  it 
is  impossible  to  distinguish  the  case  of  Sturges  v.  Lord 
Curzon,  7  Exch.  17,  in  principle  from  the  present.  That 
was  a  case  of  insolvency  ;  but  it  stands  upon  precisely 
the  same  footing  in  this  respect  as  bankruptcy.  Here 
is  no  positive  agreement  to  set  off  one  simi  against 
another;  but  simply  an  agreement  to  submit  to  the 
judgment  of  an  arbitrator  what  shall  be  done  with  refer- 
ence to  the  conflicting  claims.  The  assignees  are  not 
to  be  deprived  of  their  privilege  of  repudiating  the  ar- 
rangement of  the  bankrupt  in  this  case  more  than  in 
that.  The  observation  there  made  by  Alderson,  R, 
that  "  the  insolvency  of  the  party  is  a  misfortune  against 
the  consequences  of  which  the  defendant  has  no  remedy," 
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is  equally  applicable  here.     No  person  is  responsible  for        1856. 
the  failure  of  the  agreement  of  reference.     If,  on  the  one       Pennell 
hand,  it  is  a  hardship  that  the  defendant  should  be  de-       walkeb 
prived  of  a  set-oflF,  and  compelled  to  pay  the  full  amount 
of  the  claim  against  him  without  regard  to  any  counter- 
claim he  might  have  had  against  Fossey  and  Steel  for 
any  imperfect  performance  of  the  contract  on  their  part, 
it  would  be  equally  hard,  on  the  other  hand,  if  the  cre- 
ditors were  not  to  have  a  division  of  the  bankrupt's  pro- 
perty irrespective  of  the  claim  of  the  defendant  to  un- 
liquidated damages  which  he  is  not  entitled  to  assert 
against  the  assignees. 

Williams,  J.  I  am  of  the  same  opinion.  Before  their 
bankruptcy,  Fossey  and  Steel  and  the  defendant  arranged 
to  submit  certain  claims  which  each  had  against  the  other 
to  a  particular  course  of  decision.  Before  that  arrange- 
ment was  carried  out,  intervening  rights  under  the 
bankruptcy  of  the  former  spring  up,  and  the  state  of 
things  becomes  altered.  I  cannot  think  that  the  11th 
section  of  the  Common  Law  Procedure  Act,  1854,  was 
intended  to  apply  to  such  a  case,  or  that  we  can  in  the 
exercise  of  our  discretion  do  that  wliich  this  rule  asks  us 
to  do. 

WiLLES,  J.  I  am  of  the  same  opinion.  Ex  paHe 
Michie,  1  Mont.  D.  &  De  G.  181,  was  a  very  different 
case  from  this.  There,  the  parties  agreed  to  settle  an 
action  upon  the  terms,  not  that  the  matters  in  difference 
should  be  referred,  but  that  such  sum  of  money  as  should 
be  found  due  by  the  arbitrator  on  a  pending  reference 
might  be  set  off  against  the  debt  and  costs  in  the  action ; 
and  the  assignees  were  held  to  be  equitably  boimd  by 
that  agreement. 

Rule  discharged. 
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June  12, 

Practice. 
Motion  to 
strike  out 
embarnuMiog 
pU 


T 


Fountain  v.  Chamberlain. 


HIS  was  an  action  for  an  alleged  nuisance  in 
and  keeping  on  the  defendant's  land  adjoining  to  the 
plaintiff's  land,  a  tank  for  liquid  manure,  containing 
matters  offensive  and  injurious  to  healtL  The  actioQ 
was  originally  brought  on  the  1st  of  April ;  but  the 
declaration  had  been  amended  imder  a  judge's  order, 
by  making  it  the  19th  of  April 

The  defendant  pleaded,  except  as  to  allied  grievances 
committed  by  him  before  the  15th  of  April,  not  guilty, 
and  paid  into  court  408.  in  respect  of  the  grievances 
before  that  date. 


Couch  now  moved  for  a  rule  to  shew  cause  why  these 
pleas  should  not  be  struck  out  or  amended.  He  sub- 
mitted that  it  was  not  competent  to  the  defendant  thus 
to  tie  the  plaintiff  down  to  take  an  issue  on  matters 
arising  between  the  15th  and  the  19th  of  April  [Jervis, 
C.  J.  These  pleas  do  not  tie  you  down  at  all]  The 
plaintiff  cannot  safely  take  issue  on  the  sufficiency  of 
the  sum  paid  into  court. 

WiLLES,  J.  Suppose  the  defendant  came  on  the  land, 
the  nuisance  being  there,  and  quitted  and  conveyed 
away  his  interest  in  it  on  the  15th  of  April,  how  other- 
wise could  he  have  pleaded,  to  get  judgment  on  the 
whole  record  ? 

Jervis,  C.  J.    We  cannot  relieve  you. 


Rule  refused. 


TniNITY  TERM,  19  VICTORIA.  661 

1866. 


I 


Ex  parte  Thomas  Makinson.  June  12. 


N  January,  1852,  Mr.  Makinson  was  struck  oflF  the  An  attorney 

WAS  rC'&dmit^ 

rolls  of  the  courts  of  common  law  and  of  chancery,  ted,  althoogh 
upon  his  own  application,  for  the  purpose  of  being  called  HUarr  Term 
to  the  bar.     Having  entered  himself  of  Lincoln's  Inn,  ^^^^:  ^^<^^ 

.  requires  a 

and  kept  his  terras  for  some  time,  he  abandoned  his  copy  of  the 
design  of  going  to  the  bar,  and   became   desirous  of  onwMchthe 
renewing  his  practice  as  an  attorney.     He  accordingly  J^^^^j^^^L 
obtained  a  rule  of  this  court  for  his  re-admission  ;  but,  left  at  the 
it  appearing  that  the  copy  affidavit  of  his  intention  to  the  Chief- 
apply  for  re-admission  had  by  mistake  been  filed  at  the  ^^^/"^  *^^ 
Chambers  of  the  Lord  Chief  Justice  of  this  court  instead  Queen's 
of  at  those  of  the  Chief  Justice  of  the  court  of  Queen's  not  been  corn- 
Bench,  as  required  ty  the  rules  of  Hilary  Term,  1853,  ^^^  ^'^^ 
the  officer  declined  to  draw  up  the  rule. 

Application  was  afterwards  made  to  Martin,  B.,  at 
Chambers,  upon  an  affidavit  setting  forth  these  facts, 
and  stating  that  "  the  object  of  the  rule  has  been 
attained,  Mr.  Maugham,  the  secretary  of  the  Law  Insti- 
tution, having  informed  the  deponent  that  the  said  copy 
affidavit  was  duly  received  by  him,  and  that  it  was 
referred  to  the  council,  who  had  no  cause  to  shew." 

The  learned  Baron  thereupon  made  an  order  "  that 
the  clerk  of  the  rules  of  the  court  of  Common  Pleas  do 
draw  up  a  rule  to  re-admit  Thomas  Makinson  an 
attorney,  notwithstanding  the  irregularity  in  leaving  a 
copy  affidavit  at  the  Chambers  of  the  Chief  Justice  of 
the  Common  Pleas  instead  of  the  Chambers  of  the 
Chief  Justice  of  the  Queen's  Bench." 

Rule  accordingly. 
VOL.   XVIII. —  c.  D.  2  X 
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1856. 


j^g^  7  Thomas  and  Another  r.  Clark. 

A  tnasfeiTM  ±  HIS  was  an  action  for  money  payaUe  by  the  defend- 

ocMt-book^°  *  <^^  to  ^^  plaintifib  for  goods  bargained  and  sold  and 

ralMor^bicb  8^^^^  ^'^  *"^^  delivered  by  the  plaintiffs  to  the  defend- 

require  tnms-  ant^  at  his  request,  and  for  work  and  materiala  proTJded 

gistered,  in  by  the  plainti£&  for  the  defendant^  at  his  request,  and  for 

▼ey^anint^*  money  paid  by  the  plaintifib  for  the  defendant,  at  his 

®^  ^  *^  request,  and  for  money  found  to  be  due  from  the  defend- 

mine,  u  not  ^  '^ 

liable  for  debit  ant  to  the  plaintiff  on  accounts  stated  between  them; 

contracted  be-  s^d  the  plaintiflfe  claimed  1102. 

uTJ'^^^       Pleas,  never  indebted,  and  payment 

tered.  The  cause  was  tried  before  Williams,  J.,  at  the  first 

A.  agreed  to 

accept  a  timna-  sitting  in  London  in  Easter  Term  last  The  feets  whidi 
(iBtnwt)^m  appeared  in  evidence  were  as  follows: — ^The  plaintiffi 
B..  witb  an  ^j-g  mining-engineers  carrying  on  business  at  the  Union 
that  the  trans-  Works,  Carnarvon.     The  action  was  brought  to  recover 

fer  waa  to  take 

effect  only  in  *  sum  of  1022.  19«.  7d,  for  goods  sold  to  and  work  done 
B*  TO^*  °'  by  them  for  a  mining  company  in  Wales  formed  on  the 
abroad.  R       cost-book  principle,  called  the  Cwmdyle  Rock  and  Green 

never  went 

abroad,  but      Lake  Copper  Mining  Company,    between  the  20th  of 

Jhefui^^Sj^d)  February  and  the  24th  of  November,  1855. 

A.*8  authority        j^^  order  to  shew  the  defendant  to  be  a  partner  or 

registered  the  ^ 

transfer :—  shareholder  in  the  company,  the  secretary  or  purser  was 

unauthorised  Called     He  produced  the  cost-book,  in  which  was  r^is- 

did  n^^render  *ered  a  transfer  of  363  shares  in  the  mine  from  one 

A.  liable  as  a  Lutwvche  to  the  defendant     The  transfer  which  was 

partner  for 

debts  of  the      produced,  and  which  bore  a  308.  stamp  dated  August  18, 

1855,  was  in  the  following  form: — 

"  To  the  directors  of  the  Cwmdyle  Bock  and  Green 
Lake  Copper  Mining  Company. 

"  I,  John  Lutwyche,  of  East  Moulsey,  Surrey,  in  con- 


company. 
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sideration  of  the  sum  of  299i.  10«.  paid  to  me  by  George        1856. 
Clark,  of  68,  Oakley-Square,  St.  Pancras,  do  hereby  bar-       Thomaa 
gain,  sell,  assign,  and  transfer  to  the  said  George  Clark        clark, 
S63  shares  of  and  in  the  undertaking  called  the  Cwm- 
dyle  Rock  and  Green  Lake  Copper  Mining  Company, 
To  hold  unto  the  said  George  Clark,  his  executors,  ad- 
ministrators, and  assigns,  subject  to  the  several  conditions 
on  which  I  held  the  same  immediately  before  the  execu- 
tion hereof.     And  I  the  said  George  Clark  do  hereby 
agree  to  accept  and  take  the  said  363  shares,  subject 
to  the  conditions   aforesaid.     As  witness  our  hands  and 
seals  the  30th  day  of  June,  1855. 

"  Signed,  sealed,  &c.  "  John  Lutwyche. 

"  George  Clark" 

The  purser  stated  that  the  transfer  was  registered 
before  the  26th  of  October,  1855  ;  that  it  was  brought 
to  him  for  that  purpose  by  Lutwyche,  who  stated  that 
it  was  a  bon^  fide  transfer,  and  that  he  was  acting  as  the 
agent  of  Clark  in  respect  of  the  shares,  and  requested 
that  notices  of  meetings,  &c.,  might  be  sent  to  him ;  and 
that  they  were  accordingly  so  sent:  and  he  further 
stated,  that,  by  the  rules  of  the  company,  registration 
was  necessary  to  entitle  the  transferree  to  be  treated  as 
a  partner  or  shareholder.  It  did  not  appear  that  any 
notice  of  the  registration  of  the  transfer  had  been  given 
to  the  defendant:  but,  in  the  month  of  December, 
1855,  he  received  the  following  circular  from  the  secre- 
tary : — 

"  Cwmdy  le  Rock  and  Green  Lake  Copper  Mining  Company. 
"7,  Tokenhouse  Yard,  Lothbury,  October  29,  1855. 

"  Sir, — I  am  instructed  by  the  committee  to  inform 
you,  that,  at  a  special  meeting  of  the  adventurers  in  the 
above  company,  held  the  26th  instant^  the  following  ac- 
counts were  approved  and  passed. 

[Here  followed  a  statement  of  the  accounts  of  the  mine 
from  the  3l8t  of  July  to  the  30th  of  September,  1855.] 

2x2 
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1856.  *'  The  following  resolutions  were 

Thomab  "'That  the  resignation  of   Captain  ColliTO-  be 

Clabk.       cepteA 

" '  That  all  mining  be  for  the  present  suspended,  and 
the  working  for  the  winter  confined  to  the  diessiiig  of 
the  ore  now  at  surfEice  for  the  market 

"*  *  That  John  Hawke,  the  sur£EU»  agents  be  iqppcMnted 
to  undertake  the  management  of  this  operation,  in  ac- 
cordance with  the  plan  detailed  by  him  to  the  meeting. 

^  'That  a  call  of  28.  6(2.  per  share  be  made  ;  1&  3d 
payable  on  the  5th  November,  and  la.  od.  on  the  26th 

" '  That  a  vote  of  thanks  be  given  to  the  chairnian 
and  committee  of  management.' 

"  As  you  appear  by  the  books  of  the  company  to  be 

the  registered  owner  of  363  shares,  you  are  requested  to 

pay  the  following  amount  to  me  at  the  above  office, — 

363  shares,  name  of  Mr.  Clark,  2^.  6(i  call  per  share, 

45i.  7«.  6d!. 

"  W.  Curtis,  Secretary." 

Upon  receipt  of  this  letter,  the  defendant  called  on 
Curtis,  and  at  once  repudiated  his  liability  as  a  share- 
holder. 

Amongst  other  rules  of  the  company  were  the  follow- 
ing:— 

"  26.  That  no  shareholder  shall  sell  or  dispose  of  shares 
without  giving  notice  to  the  purser  or  secretary,  such 
notice  to  be  given  or  left  at  the  offices  of  the  company, 
and  to  contain  the  name  and  address  in  full  of  the  party 
to  whom  such  shares  are  transferred,  as  well  as  the  name 
and  address  of  the  party  transferring  the  same;  and 
that  any  such  instrument  of  transfer  shall  be  according 
to  a  printed  form  to  be  provided  for  that  purpose  by  the 
committee ;  and  which  may  be  had  on  application  to  the 
purser,  &c. 

"  27.  Shareholders  may  determine  their  responsibility 
or  liabilities  in  the  company,  by  giving  notice  in  writing 
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to  the  purser  or  secretary  of  his  or  her  desire  to  retire        1856.   _ 
from  the  company,  and  paying  up  his  or  her  proportion       Thomas 
of  costs  and  liabilities,  and  also  depositing  the  transfers.''       Clabk, 

The  defendant  proved,  that,  in  the  early  part  of  June, 
1855,  Lutwyche,  with  whom  he  was  on  terms  of  friendly 
intercourse,  informed  him  that  he  purposed  being  absent 
from  England  for  some  time,  and  requested  him  to  hold 
for  him  certain  shares  in  the  Commercial  Bank  of  London, 
and  the  363  shares  (now  in  question)  in  the  Cwmdyle 
Rock  and  Green  Lake  Copper  Mining  Company.  The 
defendant  consented  to  do  so;  and  transfers  were  accord- 
ingly prepared  for  the  purpose,  and  executed  by  both 
parties;  Lutwyche  at  the  same  time  handing  to  the 
defendant  a  letter  in  the  following  terms: — 

"London,  June  11,  1855. 
"  George  Clark,  Esq. 

"  Dear  Sir, — I  hereby  acknowledge  that  the  363  shares 
in  the  Cwmdyle  Rock  and  Green  Lake  Copper  Mining 
Company,  which  I  have  this  day  sold  and  transferred  to 
you  for  the  sole  purpose  of  being  held  in  trust  for  me, 
are  taken  by  you  with  the  express  understanding  that 
you  are  not  to  be  responsible  for  the  payment  of  any 
future  calls  that  might  be  made  for  the  sama 

"  I  remain,  dear  Sir,  yours  fidthfully, 

"  John  Lutwyche." 

The  defendant  swore  that  no  money  passed  between 
himself  and  Lutwyche  on  the  occasion,  but  that  he 
merely  consented  to  hold  the  shares  in  trust  for  Lutwyche 
and  for  the  purpose  of  representing  him,  and  with  an 
understanding  that  the  transfer  was  to  be  registered  only 
in  the  event  of  Lutwyche  going  abroad ;  and  that  the 
Commercial  Bank  shares,  which  were  transferred  to  him 
for  the  same  piurpose,  were  afterwards  re-transferred  by 
him  to  Lutwyche,  who  did  not  go  abroad  as  he  had  in- 
tended. 

There  was,  however,  no  evidence  that  this  arrange- 
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1856.       ment  bad  been  aMnmuDicated  dther  to  the  mecretarj  of 
Thomas       the  oompaDY  or  to  the  plaintiflfeL 

ClIbk.  ^  ^^  P^"^  ^^  ^®  defendant,  it  was  urged,  that  there 

was  no  evidence  that  the  defendant  was  a  partner  or 
shareholder  in  the  concern,  inasmodi  as  the  rules  of  the 
company  required  all  transfers  to  be  registered,  and  the 
defendant  never  had  authorised  the  registration  of  the 
transfer  of  the  shares  in  question  to  him,  and  never  re- 
ceived notice  of  the  transfer  until  he  was  infc»med  by 
the  secretary's  circular  of  the  29th  of  October,  1855, 
that  a  call  had  been  made  upon  him  in  reqpect  of  the 
shares. 

The  learned  judge  yielded  to  the  objection  so  &r  as 
regarded  the  goods  snpjdied  prior  to  the  date  of  the  re> 
gistration  of  the  transfer^  viz.  the  26th  of  October,  1855: 
and,  as  to  the  residue  of  the  demand,  he  left  it  to  the 
jury  to  say  whether  Lutwyche  had  any  authority  from 
the  defendant  to  register  the  transfer.  The  jury  found 
he  had  not;  whereupon  the  learned  judge  directed  a 
verdict  to  be  entered  for  the  defendant,  reserving  leave  to 
the  plaintiffs  to  move  to  enter  a  verdict  for  them  for 
30Z.  7^.  9d.,  the  value  of  the  goods  supplied  to  the  com- 
pany subsequently  to  the  registration  of  the  transfer 
from  Lutwyche  to  the  defendant 

Archibald,  in  Easter  Term  last,  accordingly  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plainti£b  for 
30^  78.  9d,,  *'  on  the  ground  that  the  defendant  was 
liable  as  a  partner  in  the  Cwmdyle  Rock  and  Green 
Lake  Copper-Mining  Company,  from  the  26th  of  Octo* 
ber,  1855,  the  time  when  the  transfer  of  sharee  to  him 
in  the  said  company  was  r^istered.^'  He  admitted  that 
r^istration  of  the  transfer  was  necessary  to  constitute 
the  transferree  a  partner  in  the  mine ;  but  submitted  that 
neither  the  company  nor  third  persons,  creditors  of  the 
company,  could  be  bound  by  secret  arrangements  entered 
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into  between  the  transferror  and  transferree  at  the  time  1856. 

of  the  execution  of  the   transfer.     He  referred  to  a  Thomj^ 

Cornish  stannary  case,  of  Tippet  v.  Johns,  Tapping's  ciIbk. 
Cost  Book,  2nd  edit  p.  1 87. 

Collier  and  Wo^^dsworth  now  shewed  cause.  The 
proof  of  the  defendant's  being  a  shareholder  in  the  mine 
altogether  failed.  There  was  no  evidence  that  he  ever 
exercised  the  rights  of  a  partner,  or  ever  in  any  way  held 
himself  out  as  such;  and  the  jury  expressly  found  that 
he  never  authorised  Lutwyche  to  register  the  transfer  of 
the  shares  in  question  to  him.  Although  the  defendant 
signed  the  deed  of  transfer  as  accepting  the  shares,  it  was 
competent  to  him  to  shew,  that,  by  the  assent  of  both 
parties,  it  was  not  to  operate  as  a  transfer,  except  in  an 
event  which  never  happened,  viz.  Lutwyche's  going 
abroad.  Upon  this  subject,  the  recent  case  of  Pirn  v. 
Campbell,  27  Law  Times,  122,  is  precisely  in  point.  That 
was  an  action  upon  a  written  agreement  signed  by  the 
defendant,  for  the  purchase  of  a  share  in  a  patent  crush- 
ing-machina  At  the  trial,  it  appeared,  that,  after  some 
negotiation  between  the  plaintiflf,  the  defendant,  and 
several  other  persons,  respecting  the  purchase  of  the  ma- 
chine, an  agreement  was  prepared  and  signed  by  the  de- 
fendant at  a  meeting  of  all  the  parties,  and  that  at  the 
foot  of  the  agreement  there  was  written  the  following 
memorandum,  which  was  signed  by  the  plaintiflf : — "  With 
reference  to  the  above  agreement,  and  in  consideration  of 
51,  paid  to  me,  I  agree  to  execute  within  two  days  the 
necessary  legal  documents  to  complete  the  titles  to  the 
shares."  On  the  part  of  the  defendant,  evidence  was 
oflfered,  to  shew,  that,  although  the  document  in  question 
was  signed  at  that  meeting  for  convenience  sake,  it  was 
80  signed  upon  the  express  understanding  that  it  should 
not  operate  as  an  agreement  unless  a  Mr.  Abemethy 
should  approve  of  the  machine ;  and  that  Abemethy 
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1856.  afterwards  saw  the  machine,  and  disapproved  of  it.  This 
Thomas  evidence  was  objected  to,  on  the  ground  that  it  was  an 
Clark.  attempt  to  vary  by  parol  the  contents  of  a  written  agn^e- 
ment  The  learned  judge  (Lord  Campbell),  however,  re- 
ceived it ;  and  he  left  it  to  the  jury  to  say  whether  it  was 
agreed  between  the  parties  that  the  document  so  signed 
should  not  operate  as  an  agreement  until  Mr.  Abemethy 
had  approved  of  the  machine,  and  whether  the  document 
was  signed  upon  that  understanding, — ^telling  them  that 
it  was  incumbent  on  the  defendant  to  make  oat  sudi  a 
case  by  very  clear  and  satisfactory  evidence.  The  juiy 
answered  the  question  in  the  affirmative,  and  returned  a 
verdict  for  the  defendant  A  rule  was  obtained  for  a  new 
trial,  on  the  ground  that  the  evidence  had  been  impro- 
perly received,  and  afterwards  discharged ;  on  which  occa- 
sion, Erie,  J.,  said  :  ''  The  ground  upon  which  the  jdaintiff 
rests,  is,  that  an  agreement,  having  been  come  to  and  le- 
duced  to  writing,  cannot  be  varied  by  parol  evidence;  bot^ 
upon  the  facts,  I  think  that  there  was  no  agreement  here; 
but  only  a  paper  containing  certain  terms  and  the  sig- 
natures of  the  parties.  Such  a  document  affords  a  very 
strong  presumption  indeed  of  an  agreement;  and,  if  the 
jury  had  found  that  it  was  signed  animo  contrahendi,  it 
is  clear  that  no  evidence  would  have  been  admissible  to 
vary  or  alter  it  But  here  the  matter  is  taken  up  (me 
step  higher;  for,  the  jury  have  found  that  the  defendant 
expressly  said,  that,  though  he  put  his  name  to  the  inr 
strument,  he  did  not  then  agree  to  the  terms  of  it  I 
grant  the  danger  of  allowing  such  evidence;  and  I  think, 
that,  upon  all  occasions  when  such  a  case  is  set  up,  the 
jury  should  be  told  to  look  at  the  evidence  with  scrupu- 
lous suspicion  :  but  it  is  possible  to  be  a  true  case;  and, 
when  it  is  true,  then  the  plaintiff  is  endeavouring  to 
fasten  upon  the  defendant  as  an  agreement  that  which 
was  never  in  fact  intended  to  be  one."  Crompton,  J., 
expressed  himself  in  similar  terms :  and  Lord  Gampbdl 
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said  :  "  The  general  rule  is  well  settled;  but  it  does  not        ^856« 
apply  to  this  case,  because  it  was  proved  by  overwhelm-       Thomab 
ing  evidence  that  the  defendant  and  the  two  other  per-        Clabk. 
sons  who  signed  the  document  expressly  declared,  that, 
though  for  convenience  sake  they  signed  it  then,  it  was 
not  to  operate  as  an  agreement  until  Mr.  Abemethy  had 
approved,  and  to  that  the  plaintiff  assented''    A  similar 
principle  is  laid  down  in  Bell  v.  Lord  Ingestrie,  12  Q.B. 
317,  where  it  was  held,  that,  under  a  plea  traversing  the 
indorsement  of  a  bill  of  exchange,  evidence  that  the 
alleged  indorser  wrote  his  name  on  the  bill,  and  delivered 
it  to  the  alleged  indorsee,  for  the  express  purpose  of  re- 
tiring other  bills,  and  on  the  express  condition  that  they 
should  be  retired  forthwith,  and  that  such  condition  had 
not  been  complied  with,  was  admissible  in  support  of  a 
plea  traversing  the  indorsement.  Patteson,  J.,  there  says : 
"  I  think  this  case  is  within  the  principle  of  Marston  v. 
Allen,  8  M.  &  W.  494,  and  Adams  v.  Jones,  12  Ad.  & 
E  455,  4  P.  &  D.  174.     The  facts  here  are  of  a  diflFerent 
character  in  some  respects ;  for,  in  those  cases,  it  was  not 
intended  that  the  transferree  should  ever  take  any  interest 
in  the  bills.     But  I  think  that  makes  no  difference;  for, 
here  it  was  not  intended  that  the  transferrees  should  take 
any  interest  until  the  old  bills  were  returned  ;  and,  mitil 
that  time,  it  is  the  same  thing,  in  principle,  as  if  it  had 
been  intended  that  no  interest  should  pass  at  any  time. 
The  bills  were  received  on  terms  which  were  not  satisfied  ; 
and  there  was  no  indorsement"     So,  here,  if  the  transfer 
was  never  intended  to  be  operative,  or  was  intended  to 
operate  only  in  an  event  which  never  happened,  it  is 
clear  that  Clark  did  not  by  signing  it  authorise  its  regis- 
tration.    If  the  transfer  was  not  operative  as  between 
Clark  and  Lutwyche,  the  company  could  not  make  it  so 
by  registering  it.     There  was  no  evidence  of  consent  or 
authority,  and  no  evidence  of  subsequent  ratification  by 
Clark.     The  rules  of  the  company,  which  were  put  in. 
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1^56.  feqtuied  that  aU  calk  shooM  be  paid  facibve* 
Tw>mjui  ooukl  be  allowed  to  traosBfer ;  and  tkexe  was 
l^J[,^       that  the  calk  upcA  these  shares  had  been  paid. 

BjfleSf  Seijt,  and  Archibald^  in  Mifiport  cf  the  nde. 
The  case  of  Ptm  v.  CampbeU  may  be  Terr  good  law; 
Imt  the  concladiiig  obeerraticm  of  Loid  pMnpbrfl 
that  it  can  have  do  applicaticm  h^e:  It  is 
analogous  to  the  old  doctrine  of  eaoow.  [Crtsifwell,  J. 
The  evidence  which  was  allowed  to  be  introdooed,  made 
thai  conditicAal  which  on  the  bee  of  ii  yaxparved  to  be 
abscdnta]  This  is  a  document  mider  seal  It  is  not  de- 
livered as  an  escrow.  Neither  the  letter  nor  the  paiol 
agreement  adds  anything  to  the  deed,  which  in^Mrts  an 
absolnie  transfer  of  the  shares  to  the  defendant^  who 
thereby  becomes  a  dry  trustee  of  them.  l^WUHams^  J. 
Not  so.  The  shares  do  not  pass  without  registratiQD.] 
The  question  is  not  as  to  the  defendant  s  rights  as  between 
him  and  Lutwyche.  The  case  resembles  somewhat  thst 
of  Hickman  v.  Cox,  ante,  p.  617.  It  was  not  contended 
there  that  the  defendants  were  not  liable;,  <m  the  ground 
that  they  had  a  mere  dry  legal  interest  The  rules  d 
the  company  do  not  say  that  the  transfenee  shall  not 
be  a  partner  imtil  the  transfer  is  roistered.  [CressweH 
J.  Your  witness  swore  that  registration  was  neoessaiy 
to  constitute  a  man  a  shareholder  in  the  ooncem.]  Ha 
statement  of  his  opinion  cannot  contravene  the  law.  The 
company  have  a  right  to  call  on  the  transferree  to  be  re- 
gistered :  that  is  alL  So,  again,  the  rule  requiring  a  pie- 
vious  payment  of  calls,  is  a  mere  provision  a£fecting  the 
company  ;  but  it  in  no  degree  varies  the  rights  of  the 
parties.  [  Williams,  J.  Suppose  a  call  becomes  due  be- 
tween the  date  of  the  transfer  and  the  time  of  r^istra- 
tion,  who  would  be  liable?]  The  person  whose  name 
appeared  on  the  register.  In  BenUey  v.  Bcttes,  4  Jurist 
552,  a  mortgagee  (not  an  absolute  assignee)  of  a  share  in 
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a  colliery  was  held  entitled  to  an  account  of  profita  That  1856. 
case  shews  that  Clark  woiild  be  entitled  to  an  account  of  Thomas 
the  profits  of  this  concern  without  registration.  But,  Clark. 
assuming  registration  necessary  to  make  the  transferree 
a  partner,  the  delivery  of  the  transfer  to  Lutwyche  was  a 
sufficient  authority  to  him  to  register  it.  An  authority 
once  given  cannot  be  affected  by  a  subsequent  secret 
revocation.  In  Mmitague  v.  Perkins,  22  Law  Joum. 
C.  P.  187,  the  defendant,  in  1840,  gave  S.,  for  value,  his 
acceptance  in  blank,  on  a  58.  stamp.  S.,  in  1852,  and,  as 
the  jury  found,  not  within  a  reasonable  time,  filled  in  his 
own  name  as  drawer,  for  200Z.,  at  five  months.  The  de- 
fendant, being  sued  on  the  bill  by  an  innocent  indorsee 
for  value,  pleaded,  first,  that  he  did  not  accept,  secondly, 
the  statute  of  limitations ;  and  it  was  held  that  the 
plaintiff  was  entitled  to  the  verdict  on  both  issues,  not- 
withstanding the  finding  of  the  jury.  [Greaswdl,  J. 
This  is  a  very  different  case.  Here,  the  creditors  did  not 
act  upon  the  faith  of  Clark  being  registered  as  a  share- 
holder.] If  any  iraud  has  been  practised  upon  the  de- 
fendant, the  plaintiife  are  not  responsible  for  it :  EUis  v. 
Schmaxh,  5  Bingh.  521,  3  M.  &  P.  220. 

Cresswell,  J.  (a)  I  am  of  opinion  that  this  rule 
must  be  discharged.  This  is  an  action  against  the  de- 
fendant, charging  him  as  a  member  or  partner  in  a  cost- 
book  mining  company,  on  a  contract  made  with  the  com- 
pany. To  entitle  them  to  succeed,  the  plaintiffs  must  make 
out  that  the  defendant  is  a  member  of  the  company,  or 
has  allowed  himself  to  be  held  out  as  a  member,  so  that 
credit  may  be  said  to  have  been  given  to  him.  Now, 
every  partnership  has  a  right  to  make  its  own  regula- 
tions as  to  the  mode  of  transferring  shares  or  interests 
therein.  Here,  it  was  proved  expressly  that  a  formal 
instrument  of  transfer,  according   to   the   rules   which 

(a)  Jervis,  C.  J.;  was  absent. . 
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1856.  regulate  this  company,  is  not  effectual  to  transfer  an  in- 
Thomas  terest  in  the  concern  to  the  transferree,  until  the  transfer 
qlI'j^^  has  been  duly  registered  by  the  secretary  or  purser. 
Therefore,  until  such  registration  takes  place,  the  trans- 
ferree  takes  no  benefit  and  incurs  no  liability  as  a  part- 
ner. It  appears,  that,  contemporaneously  with  the 
execution  of  the  transfer,  a  letter  was  addressed  by  Lut- 
wyche,  the  transferror,  to  the  defendant,  the  transferree, 
shewing  the  terms  and  the  purpose  for  which  the  trans- 
fer was  made.  And,  even  supposing  that  that  gave 
Lutwyche  authority  to  register,  the  authority  was  re- 
voked long  before  the  registration  actually  took  place. 
That  the  transaction  was  secret  makes  no  difference: 
for,  if  the  transfer  was  secret^  the  authority  to  register 
was  secret  also.  The  registration  was  unauthorised.  If 
the  credit  had  been  given  on  the  faith  of  the  defendant's 
being  roistered  as  a  shareholder,  possibly  he  might  have 
been  liable,  on  the  ground  of  his  having  put  it  in  tiie 
.  power  of  Lutwyche  to  place  him  in  that  position.  But 
the  evidence  failed  to  establish  a  case  of  that  sort  I 
therefore  think  there  is  no  ground  for  entering  the 
verdict  as  prayed. 

Williams,  J.,  and  Willes,  J.,  concurred. 

Rule  dischaiged. 
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1856. 


RoLT  V.  Cozens.  May  2%. 

1  HIS  was  an  action  upon  a  guarantee.     The  declara-  The  declara- 
tion stated,  that,  before  the  making  of  the  promise  by  that,  by  au 
the    defendant    thereinafter    mentioned,   by   a   certain  ^^^^i^^ee 
agreement  made  and  entered  into  by  and  between  the  *^®  plaintiff 

.      .  andW.andD., 

plaintiff  and  certain  persons  named  Burlington  Benja-  it  was  agreed, 
min   Wale  and  George  Dawe,    it  was   agreed  by  and  gid^ration  of 
between  the  plaintiflf  and  the  said  B.  B.  Wale  and  G.  *^«  plaintiff 

.  .  .  agreeing  to 

Dawe,  that,  in  consideration  of  the  plaintiff  by  the  said  supply  one  F. 
agreement  agreeing  to  supply  one  William  Fowler  with  to  the  value  of 
timl>er  and  deals  to  the  value  of  200?.,  the  said  B.  B.  ^^^^^^^^  "^^ 
Wale  and  G.  Dawe  severally  agreed  to  guarantee  to  the  severally 

agreed  to 

plaintiff  the  due  payment  of  any  amount  for  such  guarantee  to 
timber  not  exceeding  the  sum  of  200i.,  within  six  months  \^q  due"pay- 
from  the  date  of  the  sale  of  the  said  timber  :  fand  the  ™®°^  of  any 

*-  amount  for 

plaintiff  said  that  the  making  of  the  said  agreement  by  such  timber 
the  plaintiff  was  procured   and   obtained   by  the  said  Soo^M^wUhin 
William  Fowler  and  by  the  said  B.  B.  Wale  and  G.  ?^  ^f °*^» , 

*'  from  the  date 

of  the  sale  of 
the  said  timber ;  that,  in  pursuance  of  such  agreement,  the  plaintiff  supplied  timber 
to  the  amount  of  153/.  10*.  \d.  to  F.;  that  afterwards,  aud  whilst  the  said  timber  was 
unpaid  for,  and  before  the  period  of  six  months  from  the  date  of  the  8;ile  had  elapsed, 
the  plaintiff  became  dissatisfied  with  such  guamuteo  so  {jiven  by  W.  aud  D. ;  and  there- 
upon by  another  agreement  between  the  plaintiff  and  tiio  defendant,  after  reciting  the 
said  guarantt:e,  that  the  plaintiff  had  delivered  timber  to  the  value  of  153/.  10*.  Id.,  and 
that  the  plaintiff  was  not  satisMcd  with  such  guarantee,  the  defendant,  at  the  request  of 
W.  aud  D.,  in  contidtraiion  of  the  premiseSj  and  of  the  plaintiff  forbearing  to  take  any 
proceedings  againat  W.  and  JJ.,  guaranteed  to  the  plaintiff  payment  of  the  said  «t*m  of 
153/.  10a.  Id  on  the  ISth  of  December  then  next.  Breach,  that,  although  the  plaintiff 
had  done  all  things  on  his  part  to  entitle  him  to  be  paid  by  the  defendant  the  said  sum 
of  153/.  10«.  Id.,  the  defendant  had  not  paid  the  same,  or  any  part  thereof. 

Fourth  plea, — that  the  plaintiff  had  not  done  everything  on  his  part  to  entitle  him 
to  be  paid  by  the  defendant  the  said  sum  of  153/.  10«.  Id.,  inasmuch  as  he  the  plaintiff 
did  not  forbear  to  take  the  said  proceedings  in  the  declaration  mentioned  against  the 
said  W.  and  D.,  but,  on  the  contrary,  took  such  proceedings  before  the  said  13th  of 
December  next  after  the  making  of  the  said  alleged  agreement : — 

Held,  on  motion  in  arrest  of  judgment,  that  the  plaintiff's  forbearance  to  sue  W.  and 
D.  before  the  day  named,  was  a  condition  precedent  to  his  right  of  action  against  the 
defendant  on  the  guarantee. 

Semblcy  that  the  guarantee  imported  a  forbearance  to  sue  W.  and  D.  until  the  13th  of 
December  next  after  its  date. 
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1856.        Dawe  by  means  of  certain  fraudulent  representatioivs  by 
Bolt         tbem  made  to  tbe  plaintiff*] ;  and  that,  in  pursuance  of 
C0ZKK8.       such  agreement,  he,  the  plaintifi^  did  supply  timber  to 
•  The  words    the   amount  of  1531.    10«.    Id.   to   the   said    William 
bncketBwere    Fowler :    Averment,  that  afterwards,   and  whilst  such 
HS^^  ^    timber  was  unpaid  for,  and  before  the  period  of  six 
months  from  the  date  of  the  sale  of  the  said  timber  had 
elapsed,  the  plaintiff  became  [aware  of  the  said  fraud,] 
and  was  dissatisfied  with  such  guarantee  so  given  by 
the  said  B.  B.  Wale  and  O.  Dawe ;  and  thereupon,  by 
another  agreement  made  and  entered  into  by  and  be- 
tween the  plaintiff  and  the  defendant,  after  reciting  the 
said    guarantee,  and  that  the  plaintiff  had   delivered 
timber  to  the  amount  of  1532.  lOs.  Id.,  and  that  the 
plaintiff  was  not  satisfied  with  such  guarantee,  the  de- 
fendant, at  the  request  of  the  said  B.  B.  Wale  and  G. 
Dawe,  in  consideration  of  the  premises,   and  of  the 
plaintiff's  forbearing  to  take  any  proceedings  against 
the  said  B.  B.  Wale  and  G.  Dawe  [in  respect  of  such 
fraudulent  representations],  guaranteed  to  the  plaintiff 
payment  of  the  said  sum  of  153^.  108.  \d.  on  the  \3ih 
day  of  December  then  next,  which  day  elapsed  before 
the  commencement  of  this  suit:  and  it  was  by  the  said 
agreement  further  agreed   by  the  defendant  that  his 
guarantee  shoidd  not  be  prejudiced  by  the  plaintiff^s 
refusing  to  deliver,  and  not  delivering,  the  remainder  of 
the  said  timber:  and  the  plaintiff  said^  that  he  had  never 
been  paid  for  the  said  timber,  or  any  part  thereof  by 
any  of  the  said  parties,  or  at  all ;  yet,  although  he  had 
done  all  things  on  his  part  to  entitle  him  to  be  paid  by 
the  defendant  the  said  simi  of  1532.  108.  Id.,  the  defend- 
ant had  not  paid  the  same,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  2001. 
PlMfl.  The  defendant  pleaded, — first,  that  it  was  not  agreed 

between  the  plaintiff  and  the  said  B.  B.  Wale  and  G. 
Dawe  as  in  the  declaration  alleged, — secondly,  that  the 
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making  of  the  said  agreement  by  the  plaintiff  was  not        1856. 
procured  or  obtained  by  the  said  William  Fowler  and         rolt 
the  said  B.  B.  Wale  and  G.  Dawe  by  means  of  the  said       coz^jjg. 
fraudulent  representation  as  alleged, — ^thirdly,  that  the 
defendant  did  not  guarantee  to  the  plaintiff  the  payment 
of  the  said  sum  of  153Z.  10«.  Id,  as  or  on  the  terms  in 
that  behalf  alleged, — fourthly,  that  the  plaintiff  had  not 
done  everything  on  his  part  to  entitle  him  to  be  paid  by 
the  defendant  the  said  sum  of  153Z.  108.  Id,  inasmuch  as 
he  the  plaintiff  did  notfcyrhear  to  take  the  said  proceed- 
ings in  the  declaration  mentioned  against  the  said  B.  5. 
Wale  and  G.  Dawe,  hut,  on  the  contrary,  took  such 
proceedvnga  hefoi'e  the  said  \Wi  day  of  December  n^ext 
after  the  making  of  the  said  alleged  agreement. 
The  plaintiff  took  issue  upon  each  of  these  pleas. 
The  cause  was  tried  before  Alderson,  B.,  at  the  last 
Spring  Assizes  for  Surrey.     The  substantial  facts  of  the 
case  were  as  follows : — ^The  plaintiff,  who  was  a  timber- 
merchant,  carrying  on  business  at  Rotherhithe  under  the 
firm    of  Brockelbank   &   Rolt,    had    supplied    certain 
timber  to  one  William  Fowler  upon  the  guarantee  of 
two   persons   named   Burlington   Benjamin   Wale  and 
George  Dawe,  who  were  directors  of  a  building  society 
called  The  Unity  Permanent  Building  and  Investment 
Society.     That  guarantee  was  in  these  terms: — 

"  In  consideration  of  Messrs.  Thomas  Brockelbank  and 
Peter  Rolt,  of  Acorn  Wharf,  Rotherhithe,  timber-mer- 
chants, hereby  agreeing  to  supply  Mr.  William  Fowler, 
of  «&c.,  builder,  with  timber  and  deals  to  the  value  of 
2001.,  we  hereby  severally  agree  to  guarantee  to  them 
the  said  Thomas  Brockelbank  and  Peter  Rolt  the  due 
payment  of  any  amount  not  exceeding  the  before-men- 
tioned sum  of  2001.,  within  six  months  from  the  dates  of 
sale  of  the  goods.     Dated  this  13th  day  of  June,  1854. 

"  Burlington  B.  Wale. 
"  George  Dawe." 


676  IN   THE   COMMON    PLEAS, 

1856.  Between  the  14th  and  the  20th  of  June,  the  j^ntiff, 

RoLT  on  the  faith  of  this  guarantee,  sold  and  delivered  timh^ 
CozBNs.  ^  Fowler  to  the  amoimt  of  153Z.  10«.  Id.  Being,  how- 
ever, dissatisfied  with  the  security,  the  plaintiff  declined 
to  supply  any  more  timber,  and,  after  some  negotiation, 
a  further  security  was  given  by  the  present  defendant^  in 
the  following  terms: — 

'*  Memorandum  of  agreement  made  this  22nd  day  of 
July,  1854-,  between  Peter  Bolt,  of  Clements  Lane, 
timber-merchant,  trading  under  the  style  or  firm  of 
Thomas  Brockelbank  &  Bolt,  of  the  one  part,  and 
Thomas  James  Cozens,  of  &c.,  of  the  other  part:  Where- 
as, on  the  13th  of  June,  1854-,  B.  B.  Wale  and  6.  Dawe, 
in  consideration  of  the  said  Peter  Bolt  agreeing  to  sup- 
ply William  Fowler  with  timber  to  the  value  of  2001, 
severally  agreed  and  guaranteed  to  the  said  Peter  Bolt 
the  said  amoimt;  and  the  said  Peter  Bolt  has  accord- 
ingly delivered  timber  to  the  amount  of  153Z.  10«.  Id., 
and  is  not  satisfied  with  such  guarantee;  and  accordingly 
the  said  Thomas  James  Cozens,  at  the  request  of  the 
said  B.  B.  Wale  and  G.  Dawe,  has  and  does  hereby 
agree,  in  consideration  of  the  said  Peter  RoU  forbear- 
ing to  take  any  proceedings  against  the  said  B.  B.  Wale 
and  G.  Dawe,  to  guarantee  the  payment  of  the  said  sum 
of  153i.  10s.  Id.  on  tJte  13th  day  of  December  neast^ 
This  guarantee  not  to  be  prejudiced  by  the  said  Peter 
Bolt  refusing  and  not  delivering  the  remainder  of  the 
timber.     As  witness  the  hands  of  the  parties. 

"  Thomas  Jame^  Cozens." 

Oil  the  9th  of  Decemhery  1854,  writs  were  issued 
against  Wale  and  Dawe  at  the  suit  of  the  present 
plaintiff,  and  served  before  the  13th;  but  the  actions 
were  discontinued  on  the  30th.  This  action  was  com- 
menced on  the  19th. 

For  the  defendant  it  was  insisted  that  the  plaintiff 
had  not  performed  the  condition  upon  which  the  guaran- 
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tee  was  to  attach,  iDasmuch  as  he  had  commenced  pro-  1856. 
ceedings  against  Wale  and  Dawe  before  the  13th  of  De-  Rolt 
cember,  1854.  Cozens. 

On  the  other  hand  it  was  submitted,  that  the  guaran- 
tee was  satisfied  by  a  forbearance  for  a  reasonable  time; 
and  that,  assuming  the  true  construction  of  the  instru- 
ment to  be  that  the  plaintiff  was  to  forbear  to  sue  Wale 
and  Dawe  until  the  1 3th  of  December,  still  there  had 
not  been  a  total  failure  of  consideration,  and  therefore 
the  plaintiff  was  entitled  to  recover  on  the  guarantee, 
though  possibly  he  might  be  liable  to  a  cross  action. 

The  learned  judge  allowed  the  declaration  to  be 
amended  by  striking  out  the  words  within  brackets, 
which  rendered  the  second  plea  immaterial,— on  pay- 
ment of  all  the  costs  occasioned  thereby  and  by  the 
amendment  of  the  declaration ;  and  he  directed  a  ver- 
dict to  be  entered  for  the  defendant  on  the  fourth  plea, 
and  for  the  plaintiff  on  the  first  and  third,  reserving 
leave  to  the  plaintiff  to  move  to  enter  judgment  non 
obstante  veredicto  on  the  fourth  plea  for  the  sum  of 
153L  i08.  Id 

BoviU,  in  Easter  Term  last,  in  pursuance  of  the  leave 
reserved,  obtained  a  rule  nisi  to  enter  judgment  for  the 
plaintiff  on  the  fourth  issue  for  1531.  10«.  Id,  notwith- 
standing the  verdict  found  for  the  defendant  on  such 
issue,  on  the  groimd  that  the  fourth  plea  was  no  answer 
to  the  action ;  or  for  a  new  trial,  on  the  ground  that  the 
mere  issuing  of  a  writ  before  the  13th  of  December  did 
not  discharge  the  defendant  firom  his  guarantee,  or  sup- 
port the  said  plea  He  referred  to  the  notes  to  Pordage 
V.  Coh,  1  Wms.  Saund.  320  6,  320  c,  and  to  Stavera  v. 
Curling,  3  N.  C.  355,  3  Scott,  740.  [Gresawdl,  J., 
suggested  that  it  might  be  that  the  real  consideration 
for  the  defendant's  guarantee  was,  the  discharge  of 
Wale  and  Dawe  from  their  responsibility,  and  that,  if 
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1856.       tbey  w»«  not  diachaiged,  that  might  go  to  the  whok 
'  Bolt         oonsidenitioiL] 

9. 

OoxKn. 

Garth  now  shewed  cause.    The  only  giaimd  of  the 

motion  for  a  new  trial  is,  that  the  mere  iasuing  of  a  wiit 
against  Wale  and  Dawe»  and  serving  it,  before  the  13th 
of  December,  would  not  support  the  fourth  plea^  By 
the  guarantee,  however,  the  plaintiff  undertakes  not  to 
sue  them  before  the  day  mentioned;  and  that  under- 
taking was  the  consideration  for  the  defendant's  pro- 
mise. The  evidence,  therefore,  that  the  plaintiff  did 
not  forbear  to  sue  them  clearly  sustains  the  plea,  llien, 
as  to  the  motion  for  judgment  non  obstante  veredicto^ 
it  is  said  that  the  forbearing  to  take  proceedings  against 
Wale  and  Dawe  before  the  13th  of  December  was  not  a 
condition  precedent  to  the  plaintiff's  right  to  sne  on  the 
guarantee ;  and  reliance  is  placed  on  the  3rd  role  in  the 
notes  to  Pordage  v.  Cole,  1  Wma  Saund.  320  c;  and  it 
is  contended  that  the  word  *'  forbearing"  means  '^  agree- 
ing to  forbear ;"  and  that,  as  the  agreement  to  forbear 
might  be  an  independent  covenant  on  the  one  side,  so 
the  defendant's  promise  to  pay  the  debt  on  the  13th  of 
December  was  an  independent  covenant  or  promise  on 
the  other,  and  neither  was  a  condition  precedent,  but 
each  matter  for  a  separate  action.  The  proper  con- 
struction of  the  guarantee,  however,  it  is  submitted,  is» 
that^  in  consideration  that  the  plaintiff  would  forbear  to 
take  any  proceedings  against  Wale  and  Dawe  until  the 
13th  of  December  then  next,  the  defendant  guaranteed 
payment  (that  is,  promised  to  pay,)  of  the  sum  of 
1532.  108.  Id.  on  that  day.  The  second  g^uarantee  is 
alleged  to  have  been  given  at  the  request  of  Wale  and 
Dawe.  The  only  consideration  for  the  defendant's  pro- 
mise, is,  the  plaintiff's  actually  forbearing.  The  declara- 
tion sets  out  the  instrument  according  to  its  legal  effect: 
the  plaintiff  now,  for  the  purpose  of  this  motion,  asks 
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the  court  to  put  a  different  construction  upon  it.  [TFti-  1856. 
liarnSy  J.  For  the  purpose  of  this  part  of  the  rule,  all  Rolt 
that  we  can  look  at,  is,  the  guarantee  as  set  out  upon  Cozews. 
the  record.]  Whatever  proceedings  the  declaration 
means,  the  fourth  plea  avers  that  the  plaintiff  "took 
such  proceedings  before  the  said  13th  of  December  next 
after  the  making  of  the  said  alleged  agreement'*  Ac- 
cording to  the  argument  on  the  other  side,  forbearance 
for  a  week,  or  a  day,  would  satisfy  the  condition.  That 
clearly  cannot  be  so.  In  Mayy,  Alvares,  Cro.  Eliz.  387, 
the  plaintiff  declared  in  assumpsit,  "whereas  the  de- 
fendant was  possessed  de  diversis  bonis  of  the  plaintiff, 
that  the  defendant,  in  consideration  the  plaintiff  would 
forbear  the  goods,  promised  to  deliver  them  within  six 
months,  and  alleged  in  facto  that  he  did  forbear  them  for 
six  months,  and  that  the  defendant  had  not  yet  delivered 
them:"  it  was  moved  in  arrest  of  judgment,  "that  there 
was  not  any  consideration,  for  it  is  that  he  should  for- 
bear, and  he  doth  not  shew  for  what  time,  which  is  not 
any  consideration;  for  so  he  might  forbear  but  for  a 
quarter  of  an  hour ;  and,  although  it  be  alleged  that  he 
[did]  forbear  for  six  months,  that  helps  not  the  consider- 
ation alleged."  But  the  court  held  it  to  be  well  enough ; 
for,  "  it  is  a  sufficient  consideration  that  he  forbear;  and 
he  ought  to  shew  for  what  time  he  forbore  it:  and,  when 
the  defendant  saith  that  he  woidd  deliver  them  within 
six  months,  therein  is  implied  thai  the  other  ehould for- 
bear tiiemfor  six  months."  That  seems  to  be  precisely 
in  point  So,  in  Payne  v.  WiZeon,  7  R  &  C.  428,  1  M. 
&  R  708,  the  plaintiff  declared  in  assumpsit,  in  con- 
sideration that  the  plaintiff  at  the  request  of  the  defend- 
ant, would  consent  to  suspend  proceedings  against  A.  on 
a  cognovit,  defendant  promised  to  pay  302.  on  accoomtof 
the  debt  (for  which  the  cognovit  was  given)  on  the  1st  of 
April  then  next;  averring,  that  the  plaintiff  did  suspend 
proceedings  on  the  cognovit     The  plaintiff  at  the  trial 

2  Y  2 
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1856.  proved  the  following  agreement  in  writing: — ^"The 
*"  RoLT  jdaintiff  having  at  my  request  consented  to  suspend  pro- 
ceedings against  A.,  I  do  hereby,  in  consideration  thereof 
personally  promise  to  pay  302^  on  aoconnt  of  the  debt  on 
the  1st  day  of  April  now  next:''  and  it  was  held,  that 
the  consideration  for  the  promise  was  sufficient^  because 
it  must  be  taken  as  a  consent  to  suspend  proceedings 
at  least  until  the  Isi  of  April;  and  that^  afier  verdict^ 
the  avermait  that  the  "  plaintiff  had  suspended  pro- 
ceedings'' was  sufficient,  without  specifying  for  what 
period  Edwaixls  v.  Roberts,  2  Mod.  24,  and  Waters  v. 
Olassop,  1  Lord  Baym.  357,  are  to  the  same  effect  At 
all  evaits,  if  the  court  should  incline  to  grant  a  new 
trial,  it  ought  to  be  on  payment  of  costs. 

BoviU  and  (7.  Pollock,  in  support  of  the  rula  In  the 
cases  cited,  no  doubt,  the  instruments  imported  an  agree- 
ment to  forbear  down  to  the  time  of  the  payment  or  the 
delivery  of  the  goods.  But»  whether  this  is  an  agreement 
to  forbear  until  the  1 3th  of  December  or  to  forbear  gene- 
rally, is  quite  immaterial  Assuming  it  to  be  an  agree- 
ment to  forbear  for  six  months,  if  the  plaintiff  did  actually 
forbear  for  five  mouths,  the  defendant  has  had  the  benefit 
of  a  part  of  the  consideration,  and  may  have  his  remedy 
for  the  breach  by  cross  action,  if  any  damage  has  been 
sustained.  The  case  falls  precisely  within  the  3rd  rule 
in  the  notes  to  Pordage  v.  Cole,  1  Wm&  Saimd.  320  e, 
where  it  is  laid  down,  that,  ''  Whero  a  covenant  goes  only 
to  paH  of  the  consideration  on  both  sides,  and  a  breach 
of  such  covenant  may  be  paid  for  in  damages,  it  is  an 
independent  covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part  of  the  defendant^ 
without  averring  performance  in  the  declaration.  Aa, 
where  A.  by  deed  conveyed  to  B.  the  equity  of  redemp- 
tion of  a  plantation  in  the  West  Indies,  together  with  the 
stock  of  negroes  upon  it,  in  consideration  of  SOOL  and  an 
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annuity  of  160i.  for  life,  and  covenanted  that  he  had  a  1856. 
good  title  to  the  plantation,  was  lawfully  possessed  of  the  rolt 
negroes,  and  B.  should  quietly  enjoy;  and  B.  covenanted,  co^ns. 
that,  A.  well  and  truly  performing  all  and  every  thing 
therein  contained  on  his  part  to  be  performed,  he  would 
pay  the  annuity :  in  an  action  by  A.  against  B.  on  this 
covenant,  the  breach  assigned  was,  the  non-payment  of 
the  annuity  :  plea,  that  A.  was  not  at  the  time  legally 
possessed  of  the  negroes  on  the  plantation,  and  so  had 
not  a  good  title  to  convey.  The  court  of  King's  Bench 
on  demurrer  held  the  plea  to  be  ill,  and  added,  that,  if 
such  plea  were  allowed,  any  one  negro  not  being  the  pro- 
perty of  A-  would  bar  the  action :  Boon  v.  Eyre,  1  H. 
Blac.  273  (a),  2  Sir  W.  Blac.  1312.  The  whole  considera- 
tion of  the  covenant  on  the  part  of  B.,  the  purchaser,  to 
pay  the  money,  was,  the  conveyance  by  A.,  the  seller,  to 
him  of  the  equity  of  redemption  of  the  plantation,  and 
also  the  stock  of  negroes  upon  it  The  excuse  for  non- 
payment of  the  money,  was,  that  A.  had  broken  his  cove- 
nant as  to  part  of  the  consideration,  viz.  the  stock  of 
negroes.  But,  as  it  appeared  that  A.  had  conveyed  the 
equity  of  redemption  to  B.,  and  so  had  in  part  executed 
his  covenant,  it  would  be  unreasonable  that  B.  should 
keep  the  plantation,  and  yet  refuse  payment  because  A- 
had  not  a  good  title  to  the  negroes."  And,  after  refer- 
ring to  The  Duke  of  St  Albans  v.  Shore,  1  H.  Blac. 
279,  and  Campbell  v.  Jones,  6  T.  R  570,  the  learned 
author  continues, — "  Hence  it  appears  that  the  reason  of 
the  decision  in  these  and  other  similar  cases,  besides  the 
inequality  of  the  damages,  seems  to  be,  that,  where  a 
person  has  received  a  part  of  the  consideration  for  which 
he  entered  into  the  agreement,  it  would  be  imjust,  that> 
because  he  has  not  had  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part  without  either  paying  or 
doing  anything  for  it  Therefore,  the  law  obliges  him 
to  perform  the  agreement  on  his  part,  and  leaves  him  to 
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1856.  his  remedy  to  recover  any  damage  he  may  have  sustained 
Bolt  in  not  having  received  the  whole  consideratioiL''  [Cresa- 
CozKNB.  ^^^'  ^*  ^^^  soon  do  you  say  that  the  plaintiff  might 
have  taken  proceedings  against  Wale  and  Dawe  without 
losing  the  benefit  of  his  guarantee?  The  next  dayf] 
The  argument  must  undoubtedly  go  that  length.  [  Wilr 
lia/ms,  J.  The  rule  referred  to  is  adopted  by  the  Lord 
Chief  Baron  in  delivering  the  judgment  of  the  court  of 
Exchequer  in  Mien  v.  Topp,  6  Exch.  441,  and  by  Lord 
Wensleydale  in  giving  judgment  in  Oraves  v.  Legg^  9 
Exch.  709,  71 6.  The  last-mentioned  learned  judge,  afta 
reading  the  passage,  says, — "  Mr.  Serjt  Williams  goes  on 
to  observe  that  it  must  appear  upon  the  record  that  the 
consideration  was  executed  in  part  This  may  appear 
by  the  instrument  declared  on  itself,  whereby  a  valuable 
right,  part  of  the  consideration,  is  conveyed,  as  in  Camp- 
bell  V.  Jones  or  Boon  v.  Eyre,  or  by  averment  in  plead- 
ing. When  that  appears,  it  is  no  longer  competent  to 
the  defendant  to  insist  upon  the  non-performance  of 
that  which  was  originally  a  condition  precedent;  and 
this  is  more  correctly  expressed  than  to  say  it  was  not 
a  condition  precedent"  This  is  rather  a  novel  view  d 
the  matter.]  It  is,  at  all  events,  putting  it  upon  an  in- 
telligible principle.  The  case  of  Stavera  v.  Guriing,  3 
N.  C.  355,  3  Scott,  740,  affords  a  good  illustration  of  the 
rule.  There  the  plaintiff,  as  captain  of  a  South  Sea 
whaler,  covenanted  with  the  defendants,  the  owners,  that 
he  would  proceed  to  the  fishery,  and  procure  a  cargo  of 
sperm  oil,  &c.,  or  as  great  a  proportion  as  might  be 
under  all  circumstances  within  his  power  to  obtain, 
would  retiu'U  to  London,  and  at  his  own  cost  deliver  the 
cargo,  would  obey  instructions,  be  frugal  of  provisions, 
funl  not  dispose  of  any  of  them  without  accounting  for 
the  same,  and  would  not  smuggle  or  trade,  or  permit 
any  on  board  to  do  so  :  and  the  defendants  covenanted, 
on  the  iwrfnrmance  oftfte  heforc-nientioned  terms  and 
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conditions  on  the  part  of  the  plaintiff,  to  pay  him  a  1856. 
certain  proportion  of  the  net  proceeds  of  the  cargo :  and  ^[^ 
it  was  held,  that  the  plain  tiflfs  covenants  were  inde-  ^  *• 
pendent,  and  that  the  performance  of  them  was  not  a  con- 
dition precedent  to  an  action  on  the  defendant's  cove- 
nant Tindal,  C.  J.,  in  giving  judgment^ — 3  N.  C.  368, 
3  Scott,  754, — says:  "  The  rule  has  been  established  by 
a  long  series  of  decisions  in  modem  times,  that  the 
question  whether  covenants  are  to  be  held  dependent 
or  independent  of  each  other,  is  to  be  determined  by 
the  intention  and  meaning  of  the  parties  as  it  appears  on 
the  instrument,  and  by  the  application  of  common  sense 
to  each  particular  case;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give 
way.  And  one  of  the  means  of  discovering  such  inten- 
tion has  been  laid  down  with  great  accuracy  by  Lord 
EUenborough,  in  the  case  of  Ritchie  v.  Atkinson,  10 
East,  295,  to  be  this,  'that>  where  mutual  covenants  go 
to  the  whole  of  the  consideration  on  both  sidea  they  are 
mutual  conditions,  the  one  precedent  to  the  other;  but, 
where  the  covenants  go  only  to  a  part,  there  a  remedy 
lies  on  the  covenant  to  recover  damages  for  the  breach 
of  it,  but  it  is  not  a  condition  precedent.'  Now,  applying 
that  distinction  to  the  consideration  of  the  covenant  in 
question,  we  think  the  necessary  inference  is,  that  it  was 
not  the  intention  of  the  contracting  parties  that  any  of 
the  covenants  entered  into  by  the  plaintiflF,  the  captain 
of  the  ship,  should  form  a  condition  precedent  to  his  right 
to  recover  on  the  covenant  entered  into  by  the  defendants, 
the  ship-owners,  for  his  stipulated  remuneration.  Thus, 
for  instance,  if  the  covenant  to  procure  a  cargo  of  sperm 
oil,  &c.,  or  as  great  a  proportion  thereof  as  might  be 
under  all  circumstances  within  the  power  of  the  plaintiflF 
to  obtain,  be  held  to  be  a  condition  precedent,  a  very 
small  and  trifling  deficiency  from  the  best  possible  cargo, 
if  attributable  to  any  the  slightest  carelessness  on  the  part 
VOL.  XVIII. — c.  B.  2  T  4 
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IBM.  of  thi  fimntie,  ivoold  oootfkm  the  totel  Umb  of  mU  hk 
Hour  prafitB  of  tlw  TOjage;  wlieraM;  if  IIm  braK&  df  tke 
*"*  evranant  nera  made  the  mli^ect  of  an  acii<m  by  ilM  do- 

tedaatta^  tlie  eompeDMlioD  to  them  for  audi  breach  woald 
correfipond  esacity  with  the  eKtent  of  their  injnfy." 
IWUliams.  J.,  referred  to  JTao/e  y.  EtOdiff,  15  Q  R  91S. 
TheiQ^  the  plaintiff  and  defandantB  agreed,  the  plaintiff  te 
kl^  and  defendanti  to  take,  a  liRtmage,  bam,  atable^  and 
on^bnilduiga;  and  the  defendanta  agreed  to  keep  in  re- 
pair tiU  mM  mmamag^  lmHdinff9,  amd  prewtiaaiy  th^ 
ittm^  bnmg  Jim  jMil  iiOo  repair  fry  <iW  plaimi^.  In 
an  action  of  aasumpait  far  non-repair  (the  dedawtion 
allegii^.  that,  ahhongh  the  plaintiff;  before  the  bieadi  of 
promise,  put  the  said  mesaoage,  biiikling% 
into  Impair,  jet  the  defendentt  did  not  keep  the 
in  repair;  to  wfaidi  the  defendants  pleaded  that  the 
plaintiff  did  not  first  pot  the  said  measoage,  buiklin^  and 
premiaea  into  repair;  and  issue  was  taken  thereon^  it  nna 
proved,  and  found  in  tenns  by  the  jury,  that  the  pi^^«»^g 
had  not  put  the  whde  premisea  into  repair,  but  put  only; 
and  that  the  defendants  had  not  kept  that  part  in  repair; 
and  the  jury  gare  damages  for  the  pan.  It  was  held, 
that  the  repair  bj  the  plaintiff  was  a  ooDditkm  precedeni 
to  the  obligation  on  the  defendants  to  repair;  and  that 
Ae  condition  precedent  could  not  be  divided*  and  that 
the  plajwtilT  could  not  recovyn-  for  non-repair  of  any  pait 
of  the  premises  without  baring  first  repaired  the  whoia. 
/erria,  C  J.  Is  it  noc  a  question  of  intention  in  all 
caaea?  Tbe  surety  might  know  that  the  rent-day  of 
the  principal  is  tbe  If  th.  and  therefore  knowing  thas  ha 
will  be  ia  funds  on  that  dar.  he  mav  be  content  to  ffnan»- 
tee  payment  on  the  ISlh.  CrtisfwdL  J.  ^ppoeci  I 
agresi  in  oonsideratioD  of  rour  honouring  (*heq[uea  to  the 
amount  of  5001,  to  repaj  too  the  amount,  and  yon 
honour  cheqnes  to  the  amount  of  SQOL  and  reftasn  u^  pny 
more,  could  you  sue  me  csi  the  oontmci  f]  Pkuhnhly  aoL 
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The  case  of  Neale  v.  Ratcliff  is  not  more  opposed  to  him       1856. 
than  Boon  v.  Eyre  is  in  favour  of  the  plaintiff.     In  the         Rolt 
1st  rule  in  For  doge  v.  Cole,  1  Wms.  Saund.  320  6,  it  is       Cozbnb. 
said,  that,  "  if  a  day  be  appointed  for  payment  of  money, 
or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  rnay  happen,  before  the  thing  which  is  the 
consideration  of  the  money  or  other  act  is  to  be  per- 
formed, an  action  may  be  brought  for  the  money,  or  for 
not  doing   such    other  act,  before  performance;  for,  it 
appears  that  the  party  relied  upon  his  remedy,  and  did 
not  intend  to  make  the  performance  a  condition  prece- 
dent :  and  so  it  is  where  rw>  time  is  fixed  for  performance 
of  that  which  is  the  consideration  of  the  money  or  other 
act"     [Jervis,  C.  J.     Here  is  a  date  fixed.] 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  second  point  could  only  arise  in  the 
event  of  our  holding  the  guarantee  declared  on  to  import 
a  continuing  forbearance ;  and  we  are  of  opinion  that  it 
imports  only  a  forbearance  until  the  13th  of  December. 
The  rule  referred  to  therefore  does  not  apply.  As  to  the 
rest,  it  is  conceded  that  the  instnmient  is  to  be  con- 
strued according  to  the  intention  of  the  parties  as  that  is 
to  be  gathered  from  what  appears  upon  the  face  of  it :  and 
we  think  the  intention  clearly  was,  that  the  plaintiff 
should  forbear  to  sue  Wale  and  Dawe  until  the  13th  of 
December  as  the  condition  upon  which  alone  the  de- 
fendant's guarantee  was  to  attach.  The  case  is  not  to  be 
distinguished  from  NeaXe  v.  Ratcliff. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion  ; 
and,  having  so  plainly  intimated  the  grounds  of  that 
opinion  in  the  course  of  the  argument,  I  do  not  think  it 
necessary  to  repeat  them. 

The  rest  of  the  court  concurring. 

Rule  discharged. 


«M 


z^.  ':a.e  v.fOr-    ^fXTtZizj.  iZii  z^jz  '2S^s^  i£Xaet  tAT3ig  been  gi^en, 

**^^  '°'  -^ .  M-y  .ziT^^.  Si\iiA,  ♦It  &  r-icrsa*  dav  in  this  l^rm,  ob- 
vM  vLi.Lij  ^Arr^t  i  r;:!^  T>>,^,g  up:n  o&e  Richard  Wild  to  shev 
l.ai\^f\=.i--  carise '•i.j  exccmicn  sbi-cl-i  ac<  issue  agauzkst  him  on 
jI^T«r'  ^^  j^ij=^^ii-  =>i^  iLe  7  i  S  Yict  c  110,  sel  66,  6S. 
is>i  iaii  *->«  Pii^  ajEiiviia  cpjc  wLich  the  rule  was  obtained  wtre 
x/jrju'.j  n-  tL-:6c  of  the  p?  'Jrii'in  his  at&:-meT,  one  of  the  direcUws  of 
J^  .j^,  the  ci'jmpaz.T.  of  the  sheriff's  o£cer  to  whom  a  fi.  £1. 
wtnLoi-.zAMr  xix^ju  the  ju-i^ment  had  been  delivered  for  executioiL 
MMsu  of  or  azid  an  a£tiav:t  of  service  of  the  notice  as  reqtiired  by 
tfci'^^jL'.T,  the  statute  The  three  fiist-mentiiHied  affidavits  stated, 
<.T  •ny  o-^--:r  jj^  substance,  that  the  sodetv  was  instituted  in  the  year 
*r>^iiT  from  or  1S.54,  for  the  purpose,  among  others,  of  granting  assur- 
{.Uintiff  coald  ances  up:»n  lives,  upon  the  principle  of  mutual  assurance, 
f^'^J^^  whereby  the  grantee  of  every  policy  became  an  assured 
of  thfc  jndg-      member  thereof,  and  entitled  to  all  the  rights  and  privi- 

ment-oet/t;  .  ,  .  .  * 

and  of  the  leges,  and  subject  to  all  the  liabilities  which  by  the  deed 

to  whom  a  ^^^  of  settlement  of  the  society,  or  the  provisions  of  the 

the^!^*^  Joinl^Stock  Companies  Registration  Act^  7  &  8  Vict  c. 

had  been  dc-  1 10,  assured   members  of  life  assurance  offices  are  de- 

ecution,  clared  entitled  or  subject  to:  That  the  society  was  duly 

^nt°to  the*^  registered  under  the  provisions  of  the  7  &  8  Vict  a  110. 

only  place  in  ^^^\  obtained  its  certificate  of  complete  registration  on 

in  London 

wlicro  the  1        ,  • 

company  had  carric^l  on  its  busincsB,  aiid  found  the  place  deserted,  and  from  informa* 
tion  and  {wraonal  infliK'ction  aikx*rtaine<i  that  they  had  no  gooda  or  property  there,-- 
Ilvld,  Hutficiciit  \a>  eiititlo  the  judgment-creditor  to  execution  ogaimst  a  ahareholdcr 
under  the  7  &  8  Vict.  c.  110,  p.  ns. 
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the  3lRt  of  December,  1854:  Tiiat,  by  the  fifth  clause  of  1856. 
the  deed  of  settlement  of  the  society,  which  had  been 
duly  approved  by  the  registrar  of  jointnBtock  companies, 
pursuant  to  the  provisions  of  the  said  act,  it  was  provided 
that  none  but  the  grantee  of  every  policy,  or  the  assignee 
thereof  by  deed,  duly  stamped,  and  registered  in  the 
books  of  the  society  as  therein  mentioned,  so  long  as 
such  policies  or  assurances  should  continue  in  force  and 
the  amount  thereby  assured  should  remain  at  risk, 
should  be  deemed  to  be  and  should  be  an  assured  mem- 
ber of  the  society,  and  entitled  to  attend  all  general 
meetings  thereof,  to  vote  at  such  general  meetings,  and 
to  enjoy  such  other  rights  and  privileges  as  assured 
members  should  thereby,  or  by  the  said  Joint-Stock 
Companies  Registration  Act>  and  either  of  them,  be 
declared  entitled  to;  and  it  was  thereby  declared,  that> 
whensoever  any  policy  should  have  become  a  claim,  by 
reason  of  the  death  of  the  assured  or  the  happening  of 
the  contingency  whereupon  the  amount  thereby  secured 
should  have  become  payable,  the  person  or  persons 
entitled  to  the  benefit  of  such  policy  should  not  be  con- 
sidc^red  to  be  an  assured  member  or  members  or  be 
entitled  to  be  registered  as  such,  and,  if  previously  a 
member  or  members,  should  cease  to  be  such  in  respect 
of  such  policy, — it  being  intended,  that,  in  every  such 
case,  the  right  of  such  person  or  persons  should  be 
limited  to  claiming  and  giving  a  discharge  for  the  sum 
assured,  and  any  bonuses  or  additions  thereto:  That  the 
sole  offices  or  place  of  business  in  London  of  the  said 
society,  was,  at  No.  3,  Charles  Street,  St  James's  Square, 
and  that  it  ceased  to  occupy  such  offices  on  the  18th  of 
February  last :  That,  on  the  29th  of  January,  1855,  a  wild  anas- 
policy  of  assurance  on  his  own  life  against  railway  acci-  s^<^nieniDer. 
dents,  for  the  sum  of  10(X)i.,  numbered  301,  under  the 
hands  and  seals  of  J.  J.  B.,  J.  S.  C,  and  H.  S.,  being 
three   of  the   diiectors   of  the  said   society,  was  duly 


aad  22ad  of  M^.  23id  «£  J«e.  jhI  dbe  1  Stli  of  A«g«l, 
^31  tihe  Ski  SStei  of  Msr  pmiihJ  ai  sixii 


Bkbaid  wad  m  vefl  anqpmtw!  witb  tke  km  and 
eooadtsska  ct  die  sal  sQcktr.  as  provided  hf  the  deed 
c€  senleme&i  iksrecC  ahcd  tbe  nsht%  privilcyja^  and 
HaMrtM  agarhing  to  Mwiind  msnAesa  tiiereof :  And 
tiktt,  on  or  abovt  tbe  ISih  d  FelnaiT  laat^  and  from 
thenoe  lihkar«x  tbe  said  wcietT  diacuntmned  to  canj 
on  habosmeaL  and  tben  va^  and  alill  iCBkained,  wbollj 
imolfTait,  and  ita  fands,  jwupatf,  and  aatets  then  wen, 
and  bad  smce  contmned,  tocaDr  rihaiwied,  and  there 
then  were  aztd  now  are  no  fands,  prapertr,  or  aoBcto  of 
or  belonging  to  the  said  aocietr,  or  anj  other  means 
wfaatsoerer  from  o- 1^  whidi  the  aboie-named  plaintiff 
conld  recoT^-  or  oiforce  payment  of  the  amoont  of  the 
judgment-<lebt  reoorered  far  him  in  this  action. 

Tbe  affidavit  of  the  sheriffs  officer  staled,  that»  on  the 
Snd  of  ApriL  1856,  he  received  a  writ  of  fi.  &  against 
the  defendants  at  the  suit  of  the  ]dahiti£^  indocsed  to 
levy  226L  Imu  besides  JbcL,  with  instnicti<Nis  to  ezecate 
the  same  forthwith;  that  on  the  said  writ  wiis  ind(»aed 
a  menK»andam  that  the  d^endants  were  a  life  asBiirance 
societY,  and  that  thev  resided  and  carried  on  businesB 
at  Na  3,  Charles  Street^  Sc  James's  Square ;  that  depo- 
nent on  the  same  day  went  to  the  said  premiaes,  Na  3, 
Charies  Street  aforesaid,  for  the  purpose  of  executinff 
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the  writ,  and  there  saw  a  female,  who  informed  him  that 
she  was  the  housekeeper  of  the  said  premises;  that 
deponent  then  inquired  of  her  for  the  oflSces  of  the  afore- 
said society,  when  she  informed  him  (and  which  inform- 
ation he  believed  to  be  true)  that  the  said  society  had 
quitted  the  premises,  and  there  was  then  no  person  there 
belonging  to  it,  and  that  she  did  not  know  where  the 
persons  connected  with  it  were  to  be  found ;  that  she 
shewed  deponent  the  rooms  which  were  lately  occupied 
by  the  society,  which  he  saw  were  empty;  that  she 
further  informed  him  that  there  were  then  no  goods  or 
property  of  the  defendants  remaining  on  the  premises; 
and  that  the  deponent  thereupon  made  a  return  of  nulla 
bona. 


1856. 

RiDOWAT 

V, 

Thb 

ssoubitt 

AfiSURANCR 

3ocisrT. 


Powell  now  shewed  cause.  The  66th  section  of  the 
7  &  8  Vict,  c.  110  enables  creditors  of  joint-stock  compa- 
nies to  enforce  judgments  obtained  against  the  company 
by  execution  against  the  person  and  property  of  share- 
holders only  "  if  due  diligence  shall  have  been  used  to 
obtain  satisfaction  of  such  judgment  by  execution  against 
the  property  and  efiFects  of  the  company."  The  question 
is,  whether  the  affidavits  upon  which  this  motion  is 
founded  sufficiently  shew  that  the  Security  Mutual  Life 
Assurance  Society  has  no  property  or  efiFects  which  could 
be  made  available  to  satisfy  this  judgment.  It  is  sub- 
mitted that  they  do  not,  inasmuch  as  they  do  not  shew 
that  the  companj  had  no  other  offices  at  which  they 
carried  on  business  than  those  to  which  the  writ  was 
directed.  In  Kimg  v.  The  Parental  Endowment  Aasur- 
cmce  Company y  25  Law  Joum.  Exch.  18,  Parke,  B., 
says:  "The  question  is,  whether  due  diligence  has  been 
used.  The  court  can  only  judge  of  that  from  the  facts 
stated  on  the  part  of  the  plaintifif,  whose  duty  it  is  to 
make  out  a  prima  facie  case,  the  fact  of  whether  due 
diligence  has  been  used  necessarily  being  within  his  own 
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1856. 

RiDGWAT 
V, 

The 

SlOUBITY 

assuravcs 
Soohtt. 


knowledge.  He  must  shew  that  all  reasonable  pains 
have  been  taken  to  obtain  satisfaction  from  the  company. 
Here,  a  writ  of  fi.  fa.  was  issued,  but  it  does  not  appear 
what  steps  were  taken  by  the  sheriff's  officer  to  obtain 
satisfaction  by  that  writ  The  return  of  nulla  bona  may 
have  been  at  the  instance  of  the  execution-creditor  him- 
self I  therefore  think  the  affidavits  are  not  prima 
&cie  sufficient  to  satify  the  court  that  all  has  been  done 
that  might  have  been  done,  and  consequently  that  due 
diligence  has  not  been  shewn.  With  reference  to  the 
case  of  Thompson  v.  The  Universal  Salvage  Gompa/ny, 
3  Exch.  310,  it  may  be  observed,  that  the  question  of  the 
sufficiency  of  the  affidavit  was  not  argued  at  the  tiine^  or 
probably  the  court  would  have  discharged  the  rule  on 
that  groimd." 


Per  Guria/m,.  The  affidavits,  we  think,  are  abun- 
dantly sufficient  to  shew  that  due  diligence  has  been 
used,  and  that  no  amount  of  diligence  would  enable  the 
plaintiff  to  obtain  satisfaction  of  his  judgment  i^inst 
the  property  of  the  company. 

Rule  absoluta 
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Gribble  V,  Buchanan.  j^^  i^ 

XJ  Y  a  judge's  order,  bearing  date  the  5th  of  December  where,  by  the 
last,  this  cause  and  all  matters  in  difference  between  the  coste'of  tiie 
parties  were  referred  to  two  arbitrators,  and  to  such  per-  ^^^ereiice  and 

*■  ^        ^  "^         award  are  to 

son  as  they  should  appoint,  in  case  they  could  not  agree,  abidetheevent 

Oi    till 6  AVTAJTCi 

— ^the  costs  of  the  cause  to  abide  the  event  of  the  action,  and  the  event 
and  the  costs  of  the  reference  and  award  to  abide  the  J?  partly  m 

favour  of  the 

event  of  the  award.  plaintiff  and 

partly  in 

The  arbitrators,  on  the  19th  of  January  last,  made  favour  of  the 
their  award  a^  Mows :-  co'l^t^U" 

"  As  to  the  said  action,  we  find  all  the  issues  therein  *^J®  ^^  ®^*^*^®'' 

Bide. 

joined  between  the  said  parties  for  the  plaintifiF;  and  we      Therefore, 
further  find,  that  the  plaintiff  in  such  action  was  and  is  and  all  matters 
entitled  to  recover  from  the  defendant  in  such  action  the  ^g^^fe^j 
sum  of  80i.  14s.  lid.   And,  as  to  the  matters  in  differ-  the  costs  of 

the  cause  to 

ence  between  the  said  parties  other  than  those  in  the  abide  the 
said  action,  we  find  and  award  that  there  was  and  is  due  acUon^and^ 
and  owing  from  the  plaintifiF  to  the  defendant  the  sum  *^®  ^^^'^  ^^ 

°  *-  ^  the  reference 

of  6i. :  and,  further,  as  to  four  tierces  of  beef  and  four  and  award  to 

casks  of  pork  Which  were  left  by  the  plaintifiF  in  the  event  of  the 

possession  of  the  firm  of  F.  de  Sousa,  Cammiade,  &  Co.,  J^e^rijj^tor 

of  Madras,  for  the  purpose  of  being  sold,  we  find  and  found  all  the 

award  that  they,  or  the  proceeds  which  may  have  been,  favour  of  the 

or  hereafter  may  be,  derived  from  the  sale  thereof,  were  ^""he  wm 

and  are  the  sole  property  of  the  defendant:  And,  lastly,  entitled  to 

,  ,  recover  m 

we  award,  order,  and  direct  that  the  said  defendant  shall  the  action 

80^  lU,  lid, 

and,  as  to  the 
matters  in  difference,  that  there  was  due  from  the  plaintiff  to  the  defendant  62.,  and 
directed  that  the  defendant  should  within  ten  days  pay  the  balance  to  the  plaintiff: 
— Held,  that  neither  party  was  entitled  to  the  costs  of  the  reference  and  award. 

An  order  was  obtained  by  the  plaintiff  for  a  reference  to  the  master  under  the  3rd 
section  of  the  Common  Law  Procedure  Act,  1854  (17  k  18  Vict.  c.  125^  ;  but  the  master 
declining  to  take  it,  the  plamtiff  obtained  an  order  to  rescind  the  former  order,  and 
proceed  to  trial : — Held,  that  the  plaintiff  was  not  entitled  to  the  costs  of  these  pro- 
ceedings as  costs  in  the  cause. 


■kl     to    "KT  H    "tie 


lie  UOH  nf 'IDS 


JL  luffniE'  or  'Zie  leKunm^ 

il  "ilA^  fiVnKTL  HIiL  IliaKMlBS:  'XIS  _ 


ati  suBB  a:  a£^  nJiiPnia"^  mt 

ITXA  TITlingr  jv^rrn^r  it    aif    lOllSESUIL.  AwJk^^ji  die 

11  aif  nrnar  if  Tail  lia.  if  Fiiiiiirmi  jhl  die 


liittiTrnrrF  ml.  liiBBixiac  ul  nFOsr  jjihi  .  iitg 


tUhZjj  izi  ^v^isj  cf  i2ie  jiiiixx:^  izti  iberefcie  the  pbin- 
uff  vitfr  csiih^  Z/^  Hit  a»&f  cf  Uic  i^fcifiifr  mad  arad ; 
azfd  tiai  iLe   ocsss  d  ih/e   mhonzi^   iiiiiiMie  to  the 
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master  under  the  statute  were  costs  m  the  cause,  and        1856. 
ought  to  have  been  allowed  accordingly.  Gribbu 

V. 
BnOHAKAV. 

Manisty  now  shewed  cause.  The  event  of  the  award 
being  partly  in  favour  of  the  plaintiff  and  partly  in 
favour  of  the  defendant,  the  master  very  properly  deci- 
ded that  neither  was  entitled  to  the  costs.  In  Yat/ea  v. 
Knight,  2  N.  C.  277,  2  Scott,  470,  by  a  judge's  order  a 
cause  and  all  matters  in  difference  between  the  parties 
were  referred  to  arbitration,  the  costs  of  the  suit  and  of 
the  reference  and  award  to  abide  the  event  of  the  award. 
The  arbitrator  by  his  award  dii'ected  that  the  defendant 
should  by  a  given  day  deliver  to  the  plaintiff  certain 
goods,  and  that  the  plaintiff  should  on  or  before  a  cer- 
tain other  day  pay  a  certain  sum  of  money  to  the  de- 
fendant; that,  upon  payment  of  the  sum  so  awarded, 
the  proceedings  in  the  action  should  cease;  and  Ihat 
each  party  should  execute  to  the  other  a  general  re- 
lease :  and  it  was  held,  that  the  award  was  suflSciently 
final,  and  that  neither  party  was  entitled  to  costs. 
Bosanquet,  J.,  said :  "  The  costs  being  directed  to  abide 
the  event  of  the  award,  and  the  event  being  partly  in 
favour  of  the  plaintiff  and  pitrtly  in  favour  of  the  de- 
fendant, no  costs  are  payable  on  either  sida"  So,  in 
Boodle  V.  DavieSy  3  Ad.  &  E  200,  4  N.  &  M.  788,  it  was 
held,  that,  where  a  cause  and  all  matters  in  difference 
are  referred  to  arbitration,  with  a  direction  that  the  costs 
of  the  action,  reference,  and  award  shall  abide  the  event 
of  such  award,  and  be  paid  at  such  time  as  the  arbitra- 
tor shall  direct,  and  the  arbitrator  awards  some  things  in 
favour  of  each  party,  so  that  the  court  cannot  say  upon 
the  whole  that  the  award  is  in  &vour  of  either,  no  order 
can  be  made  as  to  any  part  of  the  costs.  *'  The  agree- 
ment of  reference,"  says  Lord  Denman,  "  makes  no  pro- 
vision for  costs  in  the  event  ofan  award  like  the  present'' 
{Jei^vis,  C.  J.    I  observe  the  rule  is  so  laid  down  in 

VOL.  xviii — c.  B.  2  z 


CM  D 


Bi^i  «  Amud&  ±iii  cifiL  p.  3Mt]     TheK  two 

w«e  ciGcti  inii  jp^nved  of  m  Titf  Jlf«iiocir  Go^-JU^ii 
•jff/KS  C^jcir  Cm^cffAjr  t.  P-fttn^,  ±  Jurist.  X.  Sl  377;  md 

xctua  ct  t&i^  CoBOML  lam  Rmahie  Acft»  ISMi  it  it 
<£jfakx  fi»caB£i«rxe  TZfin.  vksi  yliMiyfe  he  cui  daia 
^Me  IhM  £  D'MTw  r.  Morjmrn.  4  ILJt  W.  171.  k« 
fema  amoiici'.  i  ^ag  fce  ii  ant  ftaJed  to  tihcML.  Tkve 
;i  eaae  wa?  Ktengd  heP2re  triaJ^  a^i  at  artitimtina  boad 

^fcoek  cGoU  ax  lie  nade  a  fde  cf 


^ervTit^  cr%ii:  aai  is  ws  bdi  Ast  the 

VTtfuet  «DDfi£eii  V  the 


£  vM.  iimpfMXt  Of  &s  nE&e.  IW  fiuHliff  is  catMed 
«>  ihe  vhdeciKQiot  ^e  rs»Eoce  and  swanL  or  at  all 
<i>v«tKfi$  tL?  w  Binrh  oc  ?te  cescs  <rit  the  nJLHjM.e  aad 
awe  :is  mofie  >>  ^  acckoL  Tlte  mrties  c^iilendi 
ccuQinnpubseii  ao.  ev«iu  wtt5c&  vpca  the  taliape  ot  ae- 
^«£zi%  wi.nLji  ^rv«  lOK!  Ttoi  a  barr-r  so^  dna  the  other 
vsi^  lAidilitiii  Qc.  Ll  ^aos  tow:  t&f  eT«Bl  is  cntiietT  ia 
aTVHzr  .^*  &if  7UkL3£id[  T^  anhzaficrixacfeStlML  1-liLlld 
«£<»  ti>  ^  ^xjiz:i  xn  ^s^  actD.Ht.  aailKL  ft>  be  %lae  t«>  the 
>Mea<uui4  -uHL  ia«  axiftSSrT?  fit  rdwimtfe :  and  he  ^firects 
the  cuLfiCbLV.  TW.  I^  lliL  :»  be  wd  br  the  ddbndaat 
w  the  ptacitES  winbia  «ea  .fakis.  Hofw  caa  h  W  aaad 
tndc  t2<e  whtMe  nsu:  is  a.i  in  ikvctor  oi  tih?  phintiffy 
If  uiiu  >f  sp.^  ji.\  ahe  aiunsiif  ac  acl  eveuB?  ia  entirted  to 
a  p:r:iji:iL  jc  ^iie  x«ql  [J-fr*.^  C  J.  It  msky  he  reason- 
ij*ie :  COS  th«>  pcacwe  s  atcamisc  tol]  The  caiissw  it  it 
^ttA02£&«ec.  are  ^.c  oncussTe  ca  dtts  ^^ou.  In  FiiliPT. 
Kmmfim  aad  Btj^ii^  t.  r»»e7Wi^  the  coiirt  cmid  ax.  b*- 
Iu>7kiiitf  :&::  thf  awari  wi:  vtiiott  war  -Jkt*  ev«at  w^  de- 
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cided.     There  is,  however,  no  ambiguity  here.     Then,        1856, 
the  plaintiff  was  entitled  to  the  costs  of  the  reference       Gribble 
to  the  master:  though  abortive,  it  was  a  step  in  the  pro-     bdohakan. 
gress  of  the  cause.     [Jervia,  C.  J.  You  clearly  cannot 
have  the  costs  of  that] 

Jervis,  C.  J.  It  seems  to  me  that  the  rule  as  ex- 
tracted in  Russell  on  Awards,  p.  380, — ^that^  "  where,  on 
H  reference  of  a  cause  and  all  matters  in  difference,  the  . 
submission  provides  that  the  costs  of  the  cause  and  of 
the  reference  are  to  abide  the  event  of  the  award,  that 
as  a  general  rule,  will  be  construed  to  mean  the  general 
event  of  the  award,  and  each  party  will  have  to  pay  his 
own  costs,  unless  everything  be  decided  in  favour  of  one 
party," — is  the  correct  rule,  I  think  this  rule  must  be 
discharged,  but,  under  the  circumstances,  without  costs. 

Cresswell.  J,  The  arbitrator  has  pronounced  two 
distinct  decisions, — ^in  favour  of  the  plaintiff  so  far  as 
the  action  is  concerned, — in  favour  of  the  defendant  as 
to  the  matters  in  difference.  Neither  party  is  entitled  to 
the  costs  of  the  reference. 

The  rest  of  the  court  concurring, 

Rule  discharged,  without  costs. 


2  z  2 
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The  enjoy- 
inoiit  of  au 
ensoment  a:^  of 
right,  for 
twenty  \or 
fortv>  veaw 

«         m 

next  boforw 
theoomniouoo- 
ment  of  tho 
Huit,  witliiu 
the  isUtuto 


Battishill  v.  John  Reed  and  Edward  Reed. 

rn 

1  HIS  was  an  action  for  disturbance  of  certain  alleged 

rights  of  the  plaintiff 

TIio  declaration  stated,  that,  before  and  at  the  times  of 
tho  committing  of  the  grievances  by  the  defendant  as 
thereinafter  in  the  several  counts  of  the  declaration  men- 
tioneil,  certain  persons  were  possessed  of  certain  premises 
consistiiifiT  of  a  messuage,  buildings,  and  land,  with  the 
c.Vi.  meiuwa  appurtcnauoes,  situate,  &c,,  as  and  being  tenants  thereof 
^^''o  Muent  tM  ^^  ^'^^'  plaintiff,  the  reversion  thereof  then  belonging  lo 
o/  rlfht,  for      ^h,^  plaintiff ;  and  for  his  first  count  the  plaintiff  said, 

twenty  ^v^r  *  ,  i        .  /•  xi.  -aa-       xi. 

forty  >  yearn  that,  before  and  at  the  times  ot  the  committing  the  gnev- 
eomnuMK^  *^^*  aiKvs  ill  that  count  mentioned,  one  of  the  said  appur- 
nu>nt  of  the      t<^nauces  was  a  riffht  of  way  for  the  occupiers  of  the  said 

MUt,  of  the  ^  .  . 

ea'*ement  as  an  premises  and  their  servants,  on  foot  or  with  horses,  to  go, 
without  inter-  n^tum,  pass,  and  repass  firom  and  out  of  a  certain  gateway 
I^Xa'in  f'i'r  a^  "^  ^'^^^  ^^^'^  premises,  unto,  into,  through,  over,  and  aloii^ 
year:  and         certain  adjoiuinsr  land  in  the  said  county,  towards,  imtoi, 

Huoh  riijht  i*  *  *:  ii-     t*    i_  i_  j 

aef»Hitoa  hy  and  into  a  certain  common  or  pubuc  highway  there,  and 

!iIll»io!rauriiis  J!^  1"^^*^^  thence  l^ack  again  from  the  said  common  or 

iJ e'**^** \Ia 'f  P^*'*'^^  highway,  towards^  unto,  into,  through,  and  along 

eiyoyiuoni,  the  Said  adjoining  land,  unto  and  into  the  said  gatewav, 

though  !»uoh 
unity  of  |h«- 
aeasiou  haa  ita  inception  af.or  the  comptletion  of  the  twenty  ^or  forty)  yam. 

Tlien'fore,  where  the  plaiiitiff  had  enjoyed  a  way  as  of  right,  and  without  intenrxiptioD, 
fnmi  lSiH>  to  185.^,  when  the  action  w«a  br^mght, — Held,  that  hia  daim  nndflr  the  sta- 
tute wa»  defeattM  by  a  unity  of  pv>ssei»sion  fn.>m  1S43  to  1$58. 

In  an  action  by  a  revei^oner  for  the  remorai  of  the  eaves  from  his  house,  and  the 
er«i*tion  o(  a  building  with  eaves  anvl  a  gutter  overhanging  his  wall, — eridenoe  of  dimi- 
nution of  the  salMible  value  of  the  plain tifTs  premises  in  consequence  of  the  nuiaanoe 
was  rejecteii,  and,  it  av}H\!uing  that  the  cost  of  rei.>lacing  the  tiles  which  had  been 
removed  would  not  ejtoeed  SiV.,  and  the  defendant  having  paid  40*.  into  oourt  oo 
account  thereof,  the  jury  were  directed  to  find  for  the  defendant,  if  they  thought  the 
sum  pAid  in  was  sutfioieut  to  cover  the  actual  damaji^ee  sustained  by  the  piaLntifT:  — 

Held,  that  the  evidence  teudcrvd  was  properly  rejected,  and  tlie  direction  iight» — the 
true  mi'«suneof  damages  in  such  a  cai^e  Iteinj:.  not  the  diminution  in  the  aalaable  Talus, 
althou^  the  nuisance  might  be  of  a  permanent  character,  but  such  danuges  as  the 
jury  might  think  sufficient  to  com|«el  the  defendant  to  abate  the  nuisance. 
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eveiy  year,  and  at  all  times  of  the  year,  at  his  and  their        1856. 
free  will  and  pleasure ;  yet  that  the  defendants,  well     Battishill 
knowing  the  premises,  but  intending  to  injure  the  plaintiflF        Reed. 
in  his  said  reversionary  interest,  and  to  deprive  him  of 
the  benefit  of  the  said  way,  as  such  appurtenance  as  First  count, 
aforesaid,  whilst  the  plaintiff  was  so  interested  as  afore-  bri^le^ay. 
said,  to  wit,  on  divers  days  before  the  commencement  of 
the  suit,  wrongfully  and  unjustly  placed  and  erected  a 
certain  gate  in  and  across  the  said  way,  and  also  wrong- 
fully  placed  divers  large  quantities  of  planks,  stones, 
wood,  and  timber  in  and  across  the  said  way,  near  to  the 
said  gateway,  so  as  to  prevent  egress  therefrom,  and  there 
wrongfully   kept  and  continued  the  said  gate,  planks, 
stones,  wood,  and  timber  for  a  long  time,  by  which  said 
gate  the  enjoyment  of  the  said  right  of  way  was  during 
all  that  time  greatly  and  in  a  permanent  manner  ren- 
dered less  convenient  and  less  able  at  all  times  to  be 
enjoyed  than  it  theretofore  had  been,  and  by  which  said 
planks,  stones,  wood,  and  timber  the  said  way  was  during 
all  that  time  and  in  a  permanent  manner  obstructed  and 
stopped  up;  whereby  the  plaintiff  was  greatly  injured  in 
his  said  reversionary  estate  and  interest. 

And  for  a  second  count  the  plaintiflF  said,  that,  before  Second  count, 
and  at  the  times  of  the  committing  of  the  grievances  in  *^"^**"^*^y- 
that  count  mentioned,  another  of  the  said  appurtenances 
was  a  right  of  way  for  the  occupiers  of  the  said  premises, 
and  their  servants,  with  carts  and  carriages,  to  go,  return, 
pass,  and  repass  from  and  out  of  a  certain  gateway  in  the 
said  premises,  unto,  into,  through,  over,  and  along  certain 
adjoining  land  in  the  said  county,  towards,  unto,  and  into 
a  certain  common  or  public  highway  there,  and  so  from 
thence  back  again  from  the  said  common  or  public 
highway,  towards,  unto,  into,  through,  and  along  the  said 
adjoining  land,  unto  and  into  the  said  gateway,  every 
year,  and  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure;  yet  that  the  defendants,  well  knowing 
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tbe  premises,  but  intending  to  injure  the  plaintiff  in  his 
said  reversionaTT  interest,  and  to  deprive  him  (^the  benefit 
of  the  said  way  as  sncfa  appurtenance  as  aforesaid,  wfaiki 
the  plaintiff  was  so  interested  as  afoMsaid»  to  wh,  on 
divers  days  befine  the  commencement  c^  tbe  s«l^  wroa^ 
fully  and  unjustly  placed  and  erected  a  certain  gate  it 
and  across  the  said  way.  Sec,  (as  in  the  first  oovnt). 

And  for  a  third  count  the  plaintiff  said,  Ihat^  hehtt 
and  at  the  time  of  the  committing  of  the  grievance  in 
that  coimt  mentioned,  anoth^  of  the  said  aj^mrtenanoei 
was  the  right  to  have  the  rain-water  that  might  or  may 
from  time  to  time  naturally  fall  on  a  certain  roc^  part  of 
the  said  premises,  drop  from  the  eaves  of  the  said  roof 
upon  the  land  adjoining  the  said  jMemisefl^  and  to  have 
the  said  eaves  project  over  the  said  land :  je%  that  ihs 
defendants,  further  intending  as  aforesaid,  WTongfbily 
and  in  a  permanent  manner  on  divers  days  lenKyved  tiie 
said  eaves,  and,  by  building  on  the  said  adj<miii^  land 
close  to  and  higher  than  the  said  roof,  prevented  the 
said  roof  from  having  such  eaves  as  af(Mesaid  profectiog 
over  the  said  land,  and  prevented  such  rain-Waler  as 
aforesaid  from  dropping  from  the  said  eaves  npcm  ths 
said  land,  and  penned  back  the  same  upon  Uie  said  roof; 
whereby  the  plaintiff  was  injured  in  his  said  rev^sionaiy 
estate  and  interest 

And  for  a  fourth  count  the  {daintiff  said  that  the  de^ 
fendants,  further  intending  as  aforesaid,  wrongfully  on 
divers  days  pulled  down  certain  eaves  which  wefe  paioei 
of  the  said  premises,  and  wrongfully  built  on  tlie  eM 
premises  part  of  a  certain  building  of  a  permanent  nature 
constituting  an  encroachment  on  the  said  premisesy 
whereby  the  plaintiff  was  greatly  injured  in  his  said  re- 
versionary estate  and  interest. 

And  for  a  fifth  count  the  plaintiff  said  that  the  de- 
fendant, further  intending  as  aforesaid,  wrongfrdly  on 
divers  days  erected  and  kept  a  eertain  building  with  the 
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caves  thereof  projecting  over  the  said  premiaee  in  a  per-*       1856. 
manent  manner,  so  as  to  cause  the  rain-water  from  time     BAmsHiLL 
to  time  falling  on  the  said  building  to  run  therefrom  and        j^^ 
drop  on  the  said  premises,  whereby  the  plaintiff  was  in- 
jured in  his  said  reversionary  interest,  and  wh^eby  a 
certain  wall,  parcel  of  the  said  premises,  was  rotted  and 
injured,  whereby  the  plaintiff  was  further  injured  in  his 
said  reversionary  estate  and  interest 

And  for  a  sixth  coimt  the  plaintiff  said,  that  the  de-  Sixth  count, 
fendants,  further  intending  as  aforesaid,  on  divers  days  ^c.  onlwid   ' 
wrongfully  placed  and  kept  divers  great  quantities  of  *^^^ 
earth,  stone,  and  rubbish  near  to  the  said  premises,  so  as  l&^cl. 
to  raise  the  level  of  certain  land  near  to  the  said  premises, 
and  to  cause  the  said  land  to  slope  down  to  the  said  pre- 
mises, and  thereby  caused  the  rain-water  from  time  to 
time  falling  on  the  said  land  to  flow  down  towards, 
against,  and  into  the  said  premises,  and  to  wet  and 
damage  the  same,  whereby  the  plaintiff  was  injuiied  in 
his  said  reversionary  estata 

And  for  a  seventh  count  the  plaintiff  said,  that,  before  Seventh 
and  at  the  times  of  the  committing  the  grievances  in  ^^t  of  way. 
that  count  mentioned,  another  of  the  said  ajq)urtenaD008 
was  a  right  of  way  for  the  occiq)ier8  of  the  said  premises, 
and  their  servants,  to  go,  return,  pass,  and  rqiass  from 
and  out  of  a  c^tain  gateway  in  the  £aid  premises,  miix)^ 
into,  through,  4»ver,  and  along  certain  land  imto  and  into 
a  certain  public  footway  communicating  with  divea 
highways  called  the  Church  Path,  and  bo  back  again 
from  and  out  of  the  said  footway,  unto,  into,  through, 
over,  and  along  the  said  land,  unto  and  into  the  said  gate- 
way :  yet  the  defendants,  further  ccmtriving  bb  aforeeaid, 
on  divers  days  wrongfully  and  in  a  permanent  manner 
obstructed  the  said  footway;  and  the  said  way  to  the  said 
footway,  and  prevented  them  from  being  used  as  such 
footway  and  way ;  wheiToby  Ihe  use  of  the  said  appuiv 
teoance  as  a  mode  of  passing  from  the  said  premises  to 
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the  said  highways  was  entirely  loet^  and  whereby  Uie 
plamtiff  was  injured  in  his  said  reyersioiiaiy  estate  and 
interest :  and  the  plaintiff  claimed  500Z. 

The  defendant  Edward  Heed  pleaded, — ^fiist^  except 
as  to  the  third,  fourth,  and  fifth  counts  of  the  dedara- 
tion,  not  guilty, — secondly,  as  to  the  first  count,  that  the 
persons  in  that  count  referred  to  were  not^  nor  was  any 
of  them,  at  the  times  or  any  of  them  of  the  committing 
of  the  grievances  in  that  coimt  mentioned,  or  any  of 
them,  possessed  of  the  supposed  right  of  way  in  that 
count  mentioned,  as  therein  allied, — ^thirdly,  a  similar 
plea  as  to  the  second  count, — ^fourthly,  a  similar  plea  as 
to  the  seventh  count, — ^fifthly,  as  to  so  much  of  the 
fourth  coimt  as  alleged  that  the  defendant  wrongfully 
built  on  the  premises  therein  mentioned  part  of  a 
certain  building  of  a  permanent  nature,  constituting  an 
encroachment  on  the  said  premises,  and  as  to  the  fifth 
county  payment  into  court  of  40^., — sixthly,  as  to  the 
third  count,  and  as  to  so  much  of  the  fourth  count  as 
alleged  that  the  defendant  pulled  down  certain  eaves 
which  were  parcel  of  the  said  premises;  payment  into 
court  of  408. 

The  plaintiff  joined  issue  on  the  first  four  pleas  of  the 
defendant  Edward  Beed,  and  as  to  the  fifth  and  sixth 
pleas,  respectively,  replied  that  the  said  sum  of  40s.  so 
paid  into  court  as  in  the  respective  pleas  mentioned,  was 
not  enough  to  satisfy  the  claim  of  the  plaintiff  in  re- 
spect of  the  causes  of  action  in  the  respective  pleas 
pleaded  to.     Joinder. 

The  defendant  John  Beed  pleaded  not  guilty ;  and 
as  to  him  a  nolle  prosequi  was  entered 

The  cause  was  tried  before  Crowder,  J.,  at  the  last 
Assizes  at  Exeter.  The  plaintiff  proved  an  uninter- 
rupted user  of  the  way,  the  interruption  of  which  was 
complained  of  in  the  first,  second,  and  seventh  counts, 
from  the  year  1800  to  1855,  when  the  writ  issued     Bat 
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it  appeared,  that,  during  ten  years  of  that  time,  viz.        1856. 
from  1843  to  1853,  the  same  tenant  had  been  in  pos-     Battibhill 
session  of  both  premises.  Rbbd. 

On  the  part  of  the  defendant  it  was  submitted,  that 
the  fact  of  there  having  been  unity  of  possession  during 
part  of  the  time,  prevented  the  application  of  the  statute 
2  &  3  W.  4,  c.  71. 

The  learned  judge  adopted  that  view,  and  ruled 
accordingly. 

As  to  the  other  counts,  the  evidence  shewed  that  the 
defendant  had  built  up  at  the  extremity  of  his  land> 
adjoining  the  plaintiflF's  premises,  an  erection  higher  than 
the  plaintiffs;  and  that  he  had  removed  the  tiles  which 
formed  the  plaintiff's  projecting  eaves,  and  had  placed 
his  own  eaves  so  as  to  overhang  the  plaintiff's  premises, 
with  a  zinc  gutter  to  intercept  the  drip.  It  was  proved 
that  the  tiles  so  removed  might  have  been  replaced  at  a 
cost  of  about  30«.  The  only  question  upon  that  was, 
whether  enough  had  been  paid  into  coiirt  to  cover  the 
actual  damage, — the  learned  judge  having  refused  to 
allow  the  plaintiff  to  go  into  evidence  to  shew  a  deteri- 
oration in  the  saleable  value  of  the  premises. 

The  jury  found  that  the  sum  paid  in  was  sufficient, 
and  accordingly  returned  a  verdict  for  the  defendant 

Collier,  in  Easter  Term,  moved  for  a  new  trial  on  the  Right  of  way. 
ground  of  misdirection.  The  first  question  turns  upon 
the  construction  of  the  2nd  and  4th  sections  of  the  pre- 
scription act,  2  &  3  W.  4,  c.  71.  The  2nd  section 
enacts  "  that  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse,  or 
the  use  of  any  water,  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water  of  our  said  lord  the 
King,  his  heirs  or  successors,  or  being  parcel  of  the 
Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
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1856.  being  the  property  of  any  ecclesiastical  or  lay  perscm,  or 
Battibhill  body  corporate,  when  euch  way  or  oOier  Tnatter  a$ 
j^^  herein  last  before  mentioned  shall  have  been  <iciually 
enjoyed  by  any  person  claiming  ri^  thereto  ^mthout 
iaUemiption  for  the  fvM  period  of  twenty  years,  shall 
be  defeated  or  destroyed  by  shewing  only  that  sndi  way 
or  other  matter  was  first  enjoyed  at  any  time  prior  to«iidi 
period  of  twenty  years,  but  nevertheless  such  claim  may 
be  defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated;  and,  where  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been 
so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years, 
the  right  thereto  shall  be  deemed  ahsohUe  and  indefoo^- 
sihUy  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made 
for  ihsX  purpose  l>y  deed  or  writing/'  And  the  4th 
section  enacts  ''that  eadi  of  the  respective  periods  of 
3reaTs  hereinbefore  mentioned  shall  be  deemed  and  tak^ 
to  be  tiie  period  next  before  some  suit  or  action  i^ia«m 
the  claim  or  matter  to  which  such  period  may  velate 
shall  have  been  or  shall  be  brought  into  question,  and 
that  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption,  within  the  meaning  of  this  statvitey  unless 
the  same  shall  have  been  or  shall  be  suTmutted  to  cr 
acquiesced  in  for  one  year  after  the  party  interrupted 
shall  have  had  or  Bhall  have  notice  thereof  and  of  the 
person  making  or  authorizing  the  same  to  be  made." 
[Cresswell,  J.  The  plaintiff  was  bound  to  make  out  a 
forty  years  user,  and  to  shew  that  it  was  jm  user  as  of 
right  The  question  is,  whether  an  user  by  a  teDaot^ 
who  could  not  be  interrupted,  is  an  user  as  of  right] 
Lowe  V.  Carpemier,  6  £xdi.  825, — ^iHaere  it  was  held, 
that  pleas  of  twenty  and  forty  years  user  respectively 
under  this  act,  are  not  supported  by  proof  of  user  fe 
forty  years  and  upwards  before  the  commencement  ti 
ikQ  action  to  within  fourtcoii  months  of  it;  and  that 
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some  act  of  user  must  be  shewn  to  have  been  eacerciised  1856. 
in  the  year  in  which  the  action  is  brought, — eeems  at  BATrismu 
first  sight  adverse  to  the  plaintiff:  but  here  there  had  ^^^^ 
been  no  cesser  of  the  enjoyment  down  to  the  time  of 
bringing  the  action.  Alderson,  B.,  there  says, — **jParfcBr 
V.  MitcheU,  11  Ad.  &  K  788,  8  P  &  D.  655,  decides  that 
enjoyment  during  the  last  year  is  material;  and  Bailey 
V.  Appleyard,  8  Ad.  &  E.  161,  3  N.  &  P.  257,*  decides  ♦  See  a  note 
that  the  enjoyment  must  be  during  the  first  year;  and  i^aertedM^ii 
Carr  v.  Foster,  3  Q.  B.  581,  2  GWe  &  D.  753,  seems  to  J^'^X^^J^^g^ 
intimate  that  the  intermediate  tame  is  not  so  material 
Whether  that  distinction  be  sound  or  not,  it  appeals 
to  me  to  be  a  very  convenient  one;  for,  one  or  two  wi^ 
nesses  might  be  sufficient  to  prove  the  enjoyment  at  the 
commencement  and  expiration  of  the  term,  whereas  it 
might  require  forty  witnesses  to  prove  the  exercise  of 
the  enjoyment  during  the  whole  of  the  intermediate 
tima"  Here,  the  plaintiff  proved  the  enjoyment  during 
tiie  first  and  last  years.  {(7rot(;de9*,  J,  I  ruled  in  con* 
formity  with  Onley  v.  Ghirdinery  4  M.  &  W.  496,  where 
the  court  of  Exchequer  held  that  the  enjoyment  of  an  ease* 
ment  as  of  right  for  twenty  years  next  before  the  com- 
mencement of  the  suit,  means  a  caniimbous  enjoyment 
as  of  right,  for  the  twenty  years  next  before  the  com- 
mencement of  the  suit,  of  ^e  eas^nent  as  an  easement, 
without  interruption  acquiesced  in  for  a  year;  and  there- 
fore it  is  defeated  by  unity  of  possession  during  all  or 
part  of  the  twenty  yeara]  It  is  conceded  that  iho 
period  during  whidi  there  was  vmty  of  possession  is  not 
to  be  taken  into  consideration.  Here  there  was  an  user 
of  forty  years  prior  to  the  year  1843,  when  the  umty  of 
possession  bega&  There  is  no  case  ^^^ecisely  in  point: 
but  it  is  submitted  that  thete  has  been  substantially  such 
an  user  as  to  satisfy  the  8tatute(a).     31ien,  as  to  the  re-  Asto  the 

eaves. 
(a)  See  Pa^fie  v.  Shedden,  1       3  Q.  B.  681,  2  Gale  &  D.  753, 

M.  &  Rob.  382,  €arr  v.  FoMer,      and  W<mi  v.  Ward,  7  Exch.838. 
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1856.  moval  of  the  eaves.  The  evidence  shewed  a  permanent 
Battishill  injury  to  the  premises,  beyond  the  actual  pres^it  damage: 
R^  2^^  ^^^  plaintiff  ought  to  have  been  allowed  to  give 
evidence  to  shew  that  the  saleable  value  of  the  premises 
had  been  materially  affected  by  the  wrongful  act  of  the 
defendant.  [Crowder,  J.  Is  it  not  usual  in  these  cases 
to  take  a  verdict  for  nominal  damages  in  the  first  in- 
stance? Non  constat  that  the  nuisance  will  be  con- 
tinued.] No  doubt  it  is  usual  to  take  a  verdict  for 
nominal  damages  in  the  first  instance.  But  there  is  no 
rule  of  law  which  imperatively  restricts  the  plaintiff  to 
nominal  damages.  In  Jesser  v.  Gifford,  4  Burr.  2141, 
which  was  an  action  for  erecting  a  wall  whereby  the 
plaintiff^s  lights  were  obstructed,  the  declaration  con- 
tained two  counts,  in  the  second  of  which  the  plaintiff 
counted  as  the  reversioner;  and,  a  verdict  having  been 
given  for  the  plaintiff,  with  general  damages,  it  was 
moved  in  arrest  of  judgment  that  the  action  would  not 
lie  by  a  reversioner,  it  being  only  an  injury  to  the  person 
in  possession.  But  Aston,  J.,  said,  ''he  had  looked  into 
it,  and  had  found  a  case  S.  P.  with  the  present;  and 
accordingly  cited  Torrdinson  v.  Brown,  as  of  H.  28, 
O.  2,  but  it  was  determined  in  Easter  Term^  1 755  (a). 
It  was  an  action  brought  by  the  owner  of  the  inheritance 
for  a  nuisance  in  obstructing  lights  and  breaking  his 
walL  A  general  verdict  for  the  plaintiff.  Mr.  Norton, 
in  arrest  of  judgment^  objected  that  a  temporary  nuisance 
cannot  be  an  injury  to  the  inheritance:  it  may  be 
abated  before  the  estate  comes  into  possession :  and  he 
cited  SoToe  v.  Barwish,  Cro.  Jac.  231 ;  and  observed, 
that,  if  this  would  hold^  the  defendant  would  be  liable  to 
a  double  action,— one  by  the  possessor  of  the  estate,  the 
other  by  the  reversioner.  Mr.  Crowle  shewed  cause  on 
behalf  of  the  plaintiff,  and  insisted  that  it  was  a  damage 

(a)    Thomlimon  v.  Brown,  Sayer,  216. 
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done  to  the  inheritance:  if  tlie  reversioner  wanted  to  1856. 
Hell  the  reversion,  this  obstruction  would  certairdy  Bathbhill 
lessen  the  value  of  it.  The  court  were  of  opinion  that  j^g^ 
an  action  might  be  brought  by  one  in  respect  of  his  pos- 
session, and  by  the  other  in  respect  of  his  inheritance, 
for  the  injury  done  to  the  value  of  it."  And  the  rule 
was  discharged.  \JerviSy  C.  J.  That  does  not  mean 
that  he  is  to  recover  to  the  amount  of  the  injury.]  In 
the  notes  to  Ponifret  v.  Ricrofty  1  Wms.  Saund.  322  e, 
it  is  said,  that  "  the  question  in  all  these  cases  seems  to 
be,  whether  the  injury  complained  of  is  not  a  damage  to 
the  inheritance  as  well  as  to  the  lessee,  so  that,  if  the 
reversioner  wanted  to  sell  the  reversion,  the  injury 
would  lessen  the  value  of  it"  [Jervis,  C.  J.  That  has 
reference  to  the  foundation  of  the  action,  not  the  mea- 
sure of  damages.  Crowder,  J.  Do  you  find  any  case 
where  substantial  damages  have  been  recovered  under 
similar  circumstances,  in  an  action  by  the  reversioner  ?] 
None  precisely  in  point 

Jervis,  C.  J.  The  rule  may  go  upon  the  last  point: 
but  not  as  to  the  other.  The  statute  contemplates  a 
continuous  enjoyment  of  the  easement  claimed,  cw  of 
right,  for  twenty  (or  forty)  years  next  before  the  com- 
mencement of  the  suit,  without  interruption  acquiesced 
in  for  a  year.  In  the  present  case,  there  was  an  inter- 
val of  ten  years,  when  there  was  no  user  at  all.  In 
computing  the  period,  that  interval  cannot  be  cut  out 
In  other  parts  of  the  statute  provision  is  made  for  the 
exclusion  of  certain  periods  from  the  computation:  but, 
under  ss.  2  and  4,  the  user  must  be  continuous  and 
ending  next  before  the  commencement  of  the  action  or 
suit  (a). 

(a)  See  TJie  MonmotUh  Canal      Richards  v.  /Vy,  7  Ad.  &  E. 
Company  v.  Harford^  1  C.  M.       698,  3  N.  &  P.  67. 
&R.  614, 631,  5Tyrwh.68,  85; 
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J  856.  CRKaswELL,  J.     The  statute  requires  a  forty  yean 

BATruHiLL  continuous  user,  and  forty  years  next  before  the  oom- 
menoement  of  the  suit  Here  there  was  an  interval 
during  the  forty  years  next  before  the  commenoemeDt 
of  the  action  when  there  was  no  user  as  of  right  On 
the  first  point,  therefore,  there  will  be  no  mla  As  to 
the  other  point,  however,  as  it  is  involved  in  a  little  diflS- 
culty,  I  agree  with  my  Lord  that  there  should  be  a  rula 

A  rule  nisi  having  accordingly  been  granted  (a)» 

Kinglake,  Serjt,  and  Kvngdon,  now  shewed  causa 
The  fieiots  are  shortly  these  :*-'-The  plaintiff  being  pos- 
sessed of  a  messuage,  the  wall  of  which  was  built  at 
the  extremity  of  his  land,  with  a  tiled  roof  having  eaves 
jHTojecting  over  the  adjoining  land  of  the  defendant^  and 
having  acquired  an  easement  of  drip  thereon,  the  de- 
fendant erected  a  building  dose  to  the  plaintiff's  wall 
and  higher  than  his  messuage,  and  in  so  doing  neoss^ 
sarily  removed  the  plaintiff's  projecting  eaves,  and  con- 
structed his  own  roof  with  eaves  overhanging  the  plam- 
tiff's  roof,  but  with  a  zinc  gutter  for  the  purpose  of  in- 
tercepting the  flow  of  rain-water  therefrom.  At  the 
trial  the  plaintiff  offered  evidence  of  permanent  damage 
from  this  act  of  the  defendant's,  in  the  diminution 
thereby  of  the  saleable  value  of  the  plaintiff's  n^essuage. 
This  evidence  was  objected  to  on  the  part  of  the  de- 
fendant, inasmuch  as  the  plaintiff's  daim  must  be  con- 
fined to  damages  sustained  down  to  the  time  of  the  oom- 

(a)  '*  To  shew  cause  why  the  tiff's  reversion  from  the  seto 

verdict  should  not  be  set  aside,  of  the  defi^ndant   as   in  the 

and  a  new  trial  had,  on  the  third,  fourth,  and  fifth  oounts 

grouud  of  the  misdirection  of  of  the  declaration  mentioned, 

the   judge    presiding    at    the  and  his  rejecting  evidence  ap- 

trial,  with  respect  to  the  mea-  plicable  to  the  same,  tendered 

sure  of  damages  to  the  plain-  by  the  plaintiff." 
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menceraent  of  the  action.  The  learned  judge,  yielding  1856. 
to  the  objection,  rejected  the  evidence,  but  allowed  the  Battishill 
plaintiff  to  prove  what  would  be  the  cost  of  replacing  bxkd, 
the  eaves  removed ;  and  his  witnesses  estimated  it  at 
30s.  The  ground  upon  which  it  is  held,  that,  in  an 
action  on  the  case  for  a  nuisance^  the  plaintiff  cannot 
recover  for  damage  sustained  subsequent  to  the  bringing 
of  the  action,  is,  that  the  continuance  of  the  nuisance  id 
a  fresh  cause  of  action :  Holmea  v.  Wilsoriy  10  Ad.  &  E 
503;  Thompson  v.  Oihson,  7  M.  &  W.  456;  notes  to 
8coU  V.  Shepherd  (2  W.  BL  892),  2  Smith's  Leading 
Cases,  217,  where  it  is  said,  that  "the  continuance  of  a 
trespass,  though  without  fresh  violence,  is  a  new  trespass: 
thus,  if  a  log  were  thrown  upon  A.'s  land,  so  as  to  be  a 
trespass  to  the  realty,  he  might,  after  having  recovered 
damages  in  trespass  for  placing  it  there,  sue  in  trespass 
again  for  its  continuance  (citing  Hol/mea  v.  Wilson  and 
Thompson  v.  Oibson);  for,  there  is  a  legal  obligation 
upon  the  wrong-doer  to  discontinue  a  trespass  or  re- 
move a  nuisance ;  though  there  is  no  such  obligation  upon 
a  trespasser  to  replace  what  he  has  destroyed,  albeit  he 
is  liable  in  one  action  of  trespass  to  compensate  in 
damages  the  loss  which  he  has  occasioned:  Clegg  v. 
Dearden,  12  Q.  B.  576."  [Williams,  J.  Where  the 
action  is  for  a  nuisance  in  the  defendant's  own  land,  he 
may  always  discontinue  it:  but,  where  it  is  for  a  trespass, 
in  respect  of  an  act  done  in  the  plaintiff's  land,  he  cannot 
enter  to  remove  it  without  committing  another  trespass.] 
In  Fay  v.  Prenticey  ante,  Vol.  I,  p.  828,  the  plaintiff  re- 
covered 4fOs.  in  an  action  on  the  case  for  the  erection  by 
the  defendant  of  a  cornice  projecting  over  the  land  of 
the  plaintiff.  [Jervis,  C.  J.  The  rule  suggested  in 
Holmes  v.  Wilson  and  Thompson  v.  Oibson,  is  adopted 
by  Professor  Sedgwick, — see  Sedgwick  on  Damages,  2nd 
edit,  p.  144,  where  it  is  said, — "Every  continuance  of  a 
nuisance  is  held  to  be  a  fresh  one,  and  therefore  a  fresh 
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1856. 

Battishill 

V. 
RiCBD. 


action  will  lie  (a).  '  And/  says  Blackstone  (A),  speaking 
of  the  same  subject,  '  very  exemplary  damages  will  fno- 
bably  be  given,  if,  after  one  verdict  against  him,  the  de- 
fendant has  the  hardiness  to  continue  it.'  (c)  On  thiB 
ground,  that  suit  can  be  brought  toties  quoties,  it  has 
been  decided,  that,  in  an  action  on  the  case  for  a  nuisance 
damages  sustained  subsequent  to  the  bringing  of  the 
action  are  not  recoverable  (d).  In  regard  to  permanent 
or  continuing  nuisances,  it  has  been  questioned  how  £Eur 
the  defendant  is  liable  after  be  has  parted  with  the  pos- 
session of  or  the  title  to  the  premisea  As  a  general 
rule,  the  erector  of  the  nuisance  is  answerable  for  the 
continuance  of  it,  not  only  where  he  has  demised  the 
property  with  the  nuisance  on  it,  reserving  rent,  but  where 
the  erection  was  made  on  the  land  of  another,  and  though 
he  has  no  right  to  enter  for  the  purpose  of  removing 
if  (e)     WiUiama,  J.,  referred  to  Bowyer  v.  Cook,  ante. 


(a)  3  Bl.  Com.  220 ;  Vedder 
V.  Vedder,  1  Denio  (American), 
257;  Delaware  and  Raritan 
Canal  Company  v.  Wright,  1 
Zobriskie  (American),  469. 

(6)  3  Bl.  Com.  ch.  13. 

(c)  "  If  a  party  against  whom 
a  verdict  in  an  action  of  this 
kind  has  been  recovered  does 
not  abate  the  nuisance,  ano- 
ther action  maybe  brought  for 
continuing  the  nuisance,  in 
which  the  jury  will  be  direct- 
ed to  give  large  damages," — 
Wheaton's  Selwyn's  Nisi  Prius, 
Vol.  II,  p.  1141. 

(d)  Duncan  v.  Markley^  1 
Harper(Araerican),276;  Blount 
V.  APCormick,  3  Denio  (Ameri- 
can), 283;  Thayer  v.  Brooks, 
17  Ohio  (American),  489. 


(e)  RogeweU y, Prior,  12M.0A, 
635,  1  Ld.  Baym.  713,  2  Salk. 
460 ;  Thompson  v.  Gibson,  7  M. 
&W.456;  HolmesY.  WHson,\0 
Ad.&K603;  Staple  v.  Spring, 
10  Mass.  (American)  74;  FiA 
v.  Dodge,  4  Denio  (American), 
411.  But,  though  there  is  a 
legal  obligation  to  diaoontinae 
a  trespass  or  remove  a  nuisance, 
no  such  obligation  lies  on  a 
trespasser  to  replace  what  he 
has  pulled  down  or  destroyed 
upon  the  land  of  another, 
though  he  is  liable  in  trespass 
to  compensate  in  daniagefl  for 
the  loss  sustained.  Therefore^ 
where  the  owner  of  a  coal-mine 
excavated  as  far  as  the  boon- 
dary,  and  continued  the  exca- 
vation   wrongfully    into    the 
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Vol.  IV,  p.  236.  In  trespass  for  placing  stumps  and  1856. 
stakes  on  the  plaintiff's  land,  the  defendant  paid  into  BArnstiiLL 
court  40a.,  which  the  plaintiff  took  out  in  satisfaction  of  bIsd. 
that  trespass:  the  plaintiff  afterwards  gave  the  de- 
fendant notice,  that,  unless  he  removed  the  stumps  and 
stakes,  a  further  action  would  be  brought  against  him : 
and  it  was  held  that  the  leaving  the  stumps  and  stakes 
on  the  land  was  a  new  trespass.]  In  the  notes  to  Uwrn- 
bleton  V.  Veere,  2  Wms.  Saund.  169, 171  c,  it  is  said, 
that,  "in  trespass,  and  in  tort,  new  actions  may  be 
brought  as  often  as  new  injuries  and  wrongs  are  repeated ; 
and  therefore  damages  shall  be  assessed  only  up  to  the 
time  of  the  wrong  complained  oi."  In  giving  the  judg- 
ment of  the  court  in  Clegg  v.  Dearden,  Lord  Denman 
says:  "  By  the  custom,  the  defendant  was  entitled  to  ex- 
cavate to  the  boundary  of  his  mine,  without  leaving  any 
barrier :  and  the  cause  of  action,  therefore,  is,  the  not 
filUng  up  the  excavation  made  by  him  on  the  plaintife' 
side  of  the  boundary,  and  within  their  mine.  It  is  not, 
as  in  the  case  of  Holmes  v.  WUson,  a  continuing  of 
something  wrongfully  placed  by  the  defendant  upon  the 
premises  of  the  plaintiffs;  nor  is  it  a  continuing  of 
something  placed  upon  the  land  of  a  third  person  to  the 
nuisance  of  the  plaintiflfe,  as  in  the  case  of  Thompson  v. 
Gibson.  There  is  a  legal  obligation  to  discontinue  a 
trespass  or  remove  a  nuisance;  but  no  such  obligation 
upon  a  trespasser  to  replace  what  he  has  pulled  down  or 
destroyed  upon  the  land  of  another,  though  he  is  liable 
in  an  action  of  trespass  to  compensate  in  damages  for 

neighbouring  mine,  leaving  an  bonring  mine,  he  was  not  liable 
aperture  in  the  coal  of  that  in  case  for  omitting  to  close 
mine,  through  which  water  up  the  aperture  on  his  neigh- 
passed  and  did  damage, — held,  hour's  soil,  though  continuing 
that,  though  the  party  exca-  damage  resulted :  C&^pgr  v.  Dear- 
vating  was  liable  in  trespass  den,  12  Q.  B.  576. 
for  breaking  into  the  neigh- 
VOL.  XVIII — C.  B.             3  A 
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1866.  the  loss  sustained.  The  defendant,  having  made  an  ex- 
Battohill"  cavation  and  apertiuro  in  the  plaintiflfe'  land,  waa  liable  to 
an  action  of  trespass:  but  no  cause  of  action  arises  from 
his  omitting  to  re-^nter  the  plainti£b'  land  and  fill  up 
the  excavation;  such  an  omission  is  neither  a  continuar 
tion  of  a  trespass  nor  of  a  nuisance;  nor  is  it  the  breach 
of  any  legal  duty."  The  distinction  there  pointed  out 
between  the  legal  obligation  to  discontinue  a  trespass  or 
remove  a  nuisance  on  a  person's  own  land  and  on  the 
land  of  another,  is  recognised  by  Parke,  B.,  in  Ni<Min  v. 
WUliams,  10  Exch.  259,  266. 
The  court  called  upon — 

CoUier  and  KarslaJce  to  support  the  rule.  The  evi- 
dence tendered  was  improperly  rejected,  and  the  directi(m 
wrong.  Though  the  plaintiff's  eaves  might  have  been 
restored  for  308.  if  the  adjoining  building  had  not  been 
erected,  no  such  restoration  could  take  place  so  long  as 
the  buUding  remained.  The  plaintiff  therefore  sustained 
a  permanent  injury,  in  being  prevented  from  raising  his 
house  if  so  minded,  as  well  as  from  the  circumstance  of 
its  market  value  being  diminished  by  the  defendant's 
act  {Jei^vis,  C.  J.  The  rule  was  granted  only  upon  the 
question  whether  my  Brother  Crowder  was  right  in  ex- 
cluding evidence  of  the  diminution  of  the  saleable  value 
of  the  plaintiff's  premises.  Suppose  I  improvidently 
build  a  wall  against  your  antient  window,  and  you  Wing 
an  action  for  that  injury  to  your  reversion,  and  recover 
substantial  damages;  and  suppose  you  sell  your  reversion 
the  next  day,  and  your  vendee  brings  another  action, 
what  answer  should  I  have?  According  to  your  argu- 
ment, I  might  be  compelled  to  pull  down  my  wall, 
though  I  liad  compensated  you  to  the  full  extent  of  the 
deterioration  of  your  premises.  CressweU,  J.  Is  an 
action  for  slander  of  title  maintainable,  where  there  has 
been  no  attempt  to  sell,  and  no  actual  damage  siv- 
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tained?]     In  that  species  of  action,  there  must  be  malice        1856. 
in  the  defendant,  and  injury  to  the  plaintiff.     In  the    Battibhill 
notes  to  Povnfret  v.   Ricroft,  1   Wms.  Saund.  322  d,        B,wi. 
322  c,  it  is  said  :  "  In  many  cases  the  reversioner  may 
bring  an  action  as  well  as  the  tenant.     As  in  Jesser  v. 
Oiffordy  4  Burr.  2141,  an  action  by  the  reversioner,  for 
erecting  a  wall,  whereby  his  light  was  obstructed,  was 
held  maintainable.     The  question  in  all  cases  of  this 
kind  seems  to  be,  whether  the  injury  complained  of  is 
not  a  damage  to  the  inheritance  as  well  as  to  the  lessee ; 
so  thati  if  the  reversioner  wanted  to  sell  the  reversion, 
the  injury  would  lessen  the  value  of  it.     Queen's  Col- 
lege V.  Hcdlett,  14  East,  489.     And  it  must  be  expressly 
stated  in  the  declaration,  or  appear  by  necessary  infer- 
ence, that  the  thing  complained  of  is  of  a  permanent 
nature  injurious  to  the  reversion:  Jackson  v.  Pesked, 
1  M.  &  Selw.  234.     A  simple  trespass,  even  accompanied 
by  a  claim  of  right  (as,  an  entry  on  land  made  in  exer- 
cise of  an  alleged  right  of  way),  is  not  sufficient  to 
maintain  such  an  action:  Baxter  v.  Taylor,  4  B.  &  Ad. 
72,  1  N.  &  M.  11.     Nor  the  mere  obstruction  of  a  way 
belonging  to  the  estate:  Hopwood  v.  Schofield,  2  M.  & 
Rob.  34 :  though  it  might  be  otherwise  if  such  obstruc- 
tion operated  as  a  denial  of  the  right:  for,  it  has  been 
held  that  a  reversioner  may  maintain  an  action  for  a 
nuisance  which  produces  no  present  injury  to  his  rever- 
sion beyond  that  to  the  right,  and  which  may  be  re- 
moved before  the  reversion  comes  into  possession ;  as  in 
the  instance  above  put  of  obstructing  an  antient  window. 
See  also  Bower  v.  HUl,  1  N.  C.  549,  1  Scott,  526;  Shad- 
well  V.  Hutchinson,  M.  &  M.  360.     So,  he  may  bring  a 
fresh  action,  and  recover  substantial  damages  if  the  nui- 
sance be  continued :  Sha^dAJDeU  v.  Hutchinson,  2  B.  & 
Ad.  97.     And  it  has  been  laid  down,  that  the  removal  of 
any  portion  of  the  soil  must,  in  general,  be  esteemed 
such  an  injury,  because  it  tends  to  alter  the  evidence  of 

3  A  2 
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1856.  title:  Alston  v.  Scales,  9  Bingh.  3,  2  Moore  &  Soott,  5. 
BATnsHiLL  Building  a  roof  with  eaves  which  discharge  rain-water 
RwtD.  ^y  *  spout  into  adjoining  premises,  is  an  injury  for  which 
the  reversioner  may  sue,  if  the  jury  think  there  is  a 
damage  to  the  reversion:  Tucker  v.  NewTruin,  11  Ad. 
&  E.  40,  3  P.  &  D.  14/'  If,  as  is  put  in  Tomlvnson  v. 
Browriy  and  adopted  by  the  court  in  Jesser  v.  Oifford, 
4  Burr.  2141,  "the  reversioner  wanted  to  sell  the  rever- 
sion, this  obstruction  would  certainly  lessen  the  value  of 
it^'  [WUlianfis,  J.  If  the  obstruction  were  continued 
Jervis,  C.  J.  The  question  in  Jesser  v.  Gfifford  was, 
whether  the  action  would  lie  at  the  suit  of  the  rever- 
sioner. Blackstone  says, — 3  Comm.  220, — **  very  exem- 
plary damages  will  probably  be  given,  if,  after  one  ver- 
dict against  him,  the  defendant  has  the  hardiness  to  am- 
tinue  the  nuisance.'']  If  substantial  damages  may  be 
recovered  in  the  second  action,  it  is  difficult  to  see  upon 
what  principle  they  may  not  in  the  first.  [CresawM,  J. 
If  the  jury  choose  to  give  substantial  damages  even  in 
the  first  action,  I  apprehend  there  is  nothing  to  prevent 
them  from  so  doing.  But  here  you  are  insisting  upon  a 
partictdar  mode  of  estimating  the  da/mages,  on  a  sup- 
position that  you  are  entitled  to  the  difference  between 
the  saleable  value  of  the  premises  in  their  former  and 
in  their  present  state.]  Is  not  the  reversioner  to  recover 
the  damage  actually  inflicted  on  him  by  the  wreng-doer, 
whether  it  be  by  an  act  done  on  his  own  land  or  on 
mine?  In  Holmes  v.  Wilson,  the  plaintiff  only  reco- 
vered nominal  damages  in  the  second  action.  But,  in 
Shadwell  v.  Hutchinson,  the  nuisance  being  continued, 
the  jury  gave  the  plaintiff*  lOOi.  in  the  second  action, 
which  was  a  full  compensation  for  the  obstruction  of  his 
light,  (a)     [WiUiams,  J.  Suppose  a  third  action  brought, 

(a)  But    a    rule    nisi    was      struction  having  been  abated, 
granted  for  i-educing  the  da-      See  2  B.  &  Ad.  97. 
mages,  on  affidavit  of  the  ob- 


TRINITY  TERM,   19  VICTORIA.  713 

after  substantial  damages  recovered  in  the  second,  what  1856. 
damages  would  the  plaintifiF  have?]  Nominal,  of  course.  Battishill 
[Jervis,  C.  J.  The  defendant  ought  in  such  case  to  be  reed. 
able  to  plead  judgment  recovered.]  In  Hosking  v. 
PhUlipSj  3  Exch.  1 68,  in  case  for  injury  to  the  plaintiflf's 
reversionary  interest,  by  pulling  down  a  messuage  in  the 
occupation  of  the  plaintiflF's  tenant,  it  was  held  that  the 
proper  mode  of  estimating  the  damages  was,  "  by  how 
much  less  the  premises  would  sell  for  in  consequence  of  the 
wrongful  act  of  the  defendant/'  Parke,  B.,  says, — "  The 
reversion  is  rendered  less  valuable,  because,  instead  of 
the  house  and  land,  the  plaintiff  had  the  land  alone 
without  the  house:  and  the  jury  should  only  have  con- 
sidered how  much  less  the  land  was  worth  in  consequence 
of  the  defendant's  wrongful  act"  [Jervisy  C.  J.  That  is 
quite  right  The  house  being  pulled  doAvn,  the  plaintiff 
was  entitled  to  damages  commensurate  with  the  injury 
he  sustained.  There  is  a  material  distinction  between  a 
demolition  and  an  erection.]  In  the  case  of  a  demolition, 
it  is  true,  there  can  be  no  new  action.  In  the  present 
case,  if  the  plaintiff  be  held  disentitled  to  substantial 
damages,  he  is  practically  left  without  remedy. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  now  perfectly  settled  that  a  man 
may  be  guilty  of  a  nuisance  in  erecting  or  continuing  a 
building  on  the  land  of  another  :  it  was  so  held  by  the 
court  of  Queen's  Bench  in  Holmes  v.  Wilson,  10  Ad.  & 
E.  503,  by  the  court  of  Exchequer  in  Thompson  v.  Gib- 
son, 7  M.  &  W.  456,  and  by  this  court  in  Bowyer  v.  Cook, 
antfe.  Vol.  IV,  p.  236.  The  only  question  for  our  con- 
sideration upon  the  present  occasion,  is,  whether  the  evi- 
dence which  was  tendered  on  the  part  of  the  plaintiff  at 
the  trial,  and  rejected  by  my  Brother  Crowder,  was  ad- 
missible. The  evidence  so  rejected  was  evidence  of  the 
diminution  in  value  of  the  plaintiffs  premises  by  the 


714  IN  THE  COMMON  PLSAS, 

1856.       acts  complained  o£     My  Brother  Crowder  rejected  that 
Battishill    evidence,  because  the  defendant  was  liable  to  another 

{^^  action  for  the  continuance  of  the  nuisance.  It  appears 
to  me  that  he  was  perfectly  right  in  so  doing.  It  was 
for  the  jury  to  say  what  damages  the  plaintiff  was  enr 
titled  to;  but,  as  a  principle  of  computation,  the  diminu- 
tion in  the  saleable  value  of  the  premises  was  not  the 
true  criterion.  Every  day  that  the  defendant  continues 
the  nuisance,  he  renders  himself  liable  to  another  action. 
I  think  the  jury  did  right  to  give,  as  they  generally  do, 
nominal  damages  only  in  the  first  action ;  and,  if  the  de- 
fendant persists  in  continuing  the  nuisance,  then  they 
may  give  such  damages  as  may  compel  him  to  abate  it, 
but  not,  as  was  insisted  here,  the  difference  between  the 
original  value  of  the  premises  and  their  present  dimi- 
nished value. 

Cr£SSW£LL,  J.  The  only  question  for  our  conaideRi- 
tion  is,  whether  my  Brother  Crowder  was  right  in  reject- 
ing ilie  evidence  of  diminution  in  the  saleable  value  of 
the  plaintiff's  premises,  on  the  supposition  that  they 
were  to  remain  in  statu  quo.  I  agree  with  my  Lord  in 
thinking  that  he  would  have  done  wrong  if  he  had  ad- 
mitted it.  Formerly,  the  party  grieved  mighty  under 
such  circumstances  as  these,  have  resorted  to  a  quod 
permittat  prostemere,  or  an  assize  of  nusanca  These 
remedies  are  now  taken  away ;  and  even  in  Sir  W. 
Blackstone's  time  they  appear  to  have  been  long  dis- 
used. "  Both  these  actions,''  says  that  learned  author, 
3  Comm.  222,  ''  of  assize  of  nusance,  and  of  quod  per- 
mittat prosternere,  are  now  out  of  use,  and  have  given 
way  to  the  action  on  the  case,  in  which  no  judgment  can 
be  had  to  abate  the  nuisance,  but  only  to  recover  da- 
mages. Yet,  as  therein  it  is  not  necessary  that  the  free- 
hold should  be  in  the  plaintiff  and  defendant  respectively, 
as  it  must  be  in  these  real  actions,  but  it  is  m^int^inf^it 


V. 

RnD. 
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by  one  that  hath  possession  only,  against  another  that        1856. 
hath  Uke  possession,  the  process  is  therefore  easier:  and     BArnBiutL" 
the  efifect  will  be  much  the  same,  unless  the  man  has  a 
very  obstinate  as  well  ajs  an  ill-natured  neighbour,  who 
had  rather  continue  to  pay  damages  than  remove  his 
nuisance  ;  for,  in  such  a  case,  recourse  must  at  last  be 
had  to  the  old  and  sure  remedies,  which  will  effectually 
conquer  the    defendant's   perverseness,   by  sending  the 
sherifif  with   his  posse  comitatus,  or  the  power  of  the 
county,  to  level  it  "(a)     In  the  course  of  the  argument^  I 
suggested  the  case  of  slander  of  title,  which  is  very  ana- 
logou&     In  order  to  sustain  such  an  action,  the  plaintiff 
must  allege  special  damage ;  he  must  aver  and  prove 
an  attempt  to  sell,  and  that,  in  consequence  of  the  speak- 
ing or  writing  the  words,  he  was  prevented  from  selling. 
That  was  expressly  held  by  this  court  in  Malachy  v. 
Soper,  3  N.  C.  371,  3  Scott,  723,  where  Tindal,  C.  J.,  in 
delivering  the  judgment,  says, — after  referring  to  the 
cases  of  Lowe  v.  Harewood,  Cix).  Car.  140,  Sir  W.  Jones, 
196,  Sir  John  Tasburgh  v.  Day,  Cro.  Jaa  484,  Man- 
ning V.  Avery,  3  Keb.  1 53,  and  Cane  v.  Ooldmg,  Style, 
169,  176, — "The  next  question  is,  has  there  been  such 
a  special  damage  alleged  in  this  case  as  will  satisfy  the 
nile   laid  down  by  the  authorities  above  referred  to? 
The  doctrine  of  the  older  cases   is,   that  the  plaintiff 
ought  to  aver  that  by  the  speaking  he  could  not  sell  or 
lease  {Oerrard  v.  Dickenson,  Cro.  Eliz.  196,  Lowev. 
Earewoody  Cro.  Car.  140,  Sii*  W.  Jones,  196) ;  and  that 
it  will  not  be  sufficient  to  say  only  that  he  had  an  intent 
to  sell,  without  alleging  a  communication   for   sale:'' 
Swead  v.  Badley,  1  Roll  244.     So,  here,  the  considera- 
tion of  the  subject  might  have  been  very  different  if  the 
plaintiff  had  alleged  and  proved  an  attempt  to  sell  the 
premises,  which  had  failed  in  consequenoe  of  the  nuisanoa 

(<t)  These  remedies  were  abolished  by  the  3  &  4  W.  4^  c.  27, 8,  96. 
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1856.  In  the  absence  of  such  an  allegation  and  such  proo(  lam 
Baitibhill  of  opinion  that  the  learned  judge  was  quite  right  in  le- 
Rm).  j^ting  the  evidence  which  was  tendered.  The  plaintiff 
had  no  right  to  assume  that  things  would  remain  as  they 
are,  notwithstanding  the  verdict  There  is  no  doubt, 
upon  the  authorities,  that  an  action  might  be  maintained 
for  continuing  the  erection  after  judgment  recovered  in 
the  first  action.  K  the  plaintiff  is  to  recover  substantial 
damages  for  the  nuisance  in  the  first  action,  I  do  not 
imderstand  upon  what  ground  it  is  that  he  is  permitted 
to  recover  damages  in  a  second  action.  I  concur  with  my 
Lord  in  thinking  that  the  rule  should  be  discharged. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  If 
the  evidence  in  question  had  been  admitted,  it  would 
have  formed  part  of  the  materials  which  the  judge  would 
have  had  to  sum  up  in  order  to  enable  the  jury  to  mea- 
sure the  damages  the  plaintiff  was  entitled  to  recover. 
In  other  words,  he  must  have  told  the  jury,  that>  in  esti- 
mating the  damages,  they  might  take  into  consideration 
the  diminution  in  value  of  the  plaintiff's  premises  in  am- 
sequence  of  the  nuisance.  K  he  had  so  done,  that  clearly 
would  have  been  a  misdirection.  I  do  not  undertake  to 
say  whether  or  not  this  case  falls  within  the  principle  of 
Holmes  v.  Wilson,  Where  an  action  has  been  brought 
for  erecting  and  leaving  a  building  on  the  plaintiff's 
land,  a  fresh  action  will  lie  for  continuing  it  there,  and 
action  after  action  may  be  brought  until  it  is  removed 
Whether  this  case  faUs  within  that  principle,  I  will  not 
undertake  to  say.  But,  assuming  that  it  does.  Holmes 
V.  Wilson  has  been  followed  by  Thompson  v.  Gibson; (a) 
and  Thompson  v.  Oibson  and  Bowyer  v.  Cook  have  esta- 
blished that  fresh  actions  may  be  brought  as  long  as  the 
nuisance  is  continued.     It  clearly  would  have  been  mis- 

(a)  Holmn  v.  Wilson  does  not  appear  to  have  been  cited  in 
Thompson  v.  Gibson. 
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direction  to  have  told  the  jury,  that,  in  estimating  the        1856. 
damages,  they  might  take  into  consideration  the  diminu-     Battishill 
tion  in  the  value  of  the  plaintiflF's  premises,  if  he  might        j^,^^ 
afterwards  have  brought  a  fresh  action  from  day  to  day 
for  the  continuance  of  the  nuisance :  and,  according  to 
Shadwell  v.  Hutchinson^  2  B.  &  Ad.  97,  it  seems  that 
the  jury  would  be  right  in  giving  vindictive  damages.  It 
is  impossible,  that,  after  the  plaintiff  has  once  recovered 
the  full  value,  the  defendant  is  to  be  liable  to  a  succession 
of  actions  for  the  continuance  of  the  nuisance.     I  think 
my  Brother  Crowder  did  quite  right  in  rejecting  the  evi- 
dence. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears 
from  the  note  of  the  learned  judge  who  tried  the  cause, 
that  Mr.  Karslake  proposed  to  give  evidence  to  shew 
the  diminished  value  of  the  plaintiff's  premises  in  con- 
sequence of  the  erection  of  the  defendant's  building. 
That  evidence  was  rejected,  because  that  might  be  the 
subject  of  another  action.  The  attempt  to  recover  sub- 
stantial damages  in  the  first  instance  is  certainly  incon- 
sistent with  the  theory  of  the  action.  At  common  law, 
the  freeholder  would  in  a  case  like  this  have  had  an 
assize  of  nusance.  This  appears  from  Fitzherbert's 
Natura  Brevium,  184  B,  where  it  is  said  that  "a  man 
shall  have  an  assize  of  nusance  for  building  of  a  house 
higher  than  his  house,  and  so  near  his  that  the  rain 
which  falleth  upon  that  house  falleth  upon  the  plaintiff's 
house."  Again,  p.  185  G,  "And  if  a  man  levy  a  nusance 
unto  the  house  of  another  who  hath  therein  an  estate 
but  for  term  of  years,  then  he  shall  not  have  an  assize 
of  nusance,  but  an  action  upoA  the  case  against  him,  be- 
cause he  hath  no  freehold.  But  yet  it  seemeth  he  may 
enter  and  abate  the  nusance."  The  common  sense  of 
the  matter  is  also  opposed  to  the  argument  urged  on 
the  part  of  the  plaintiff     To  hold  that  the  plaintiff 
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1 856.        could  recover  a  full  compensation  for  the  injury  done  to 
Battishill     his  reversion  in  the  first  action,  when  he  may  have  re- 
peated actions  for  the  continuance  of  the  nuisance,  would 
be  manifestly  inconsistent  and  absurd. 

Rule  discharged. 


V. 

Reed. 


May  29.  ^RAY  V,   CHANDLKR. 

By  agreement  1  HIS  was  an  action  against  the  defendant  for  wrong- 
waTT^f^fnted  f^^y  dismissing  the  plaintifiF  from  his  employment  as 
surveyor  or      suTvevor  or  agent,  and  for  commission. 

agent  of  B.,  •'  °  ^  i      i         -i 

for  two  years  The  declaration  stated,  that,  by  a  certam  agreement 
a  salary  of  *  made  between  the  plaintiff  and  the  defendant,  he  the 
200^.  per  im-  defendant  agreed  to  employ  the  plaintiff  as  his  surveyor 
quarterly;  and  on  the  Northumberland  Park  estate,  in  Tottenham,  in 

Jk.   D7aa  m  ad* 

dition  to  re-  the  county  of  Middlesex,  at  an  annual  salary  of  200!.,  for 
misriou^ors  *^^  years  and  a  quarter  from  the  25th  of  December, 
per  cent  upon  1854,  upon  the  terms  and  conditions  hereinafter  men- 

the  first  year  8  ^ 

rent  for  every  tioned,  if  the  plaintiff  should  continue  for  that  period 
he  should  let  efficiently  to  discharge  his  duties  as  such  surveyor;  and, 
Th^*^ee**^t  ^  addition  to  such  salary,  the  defendant  agreed  to  allow 
contained  a       to  the  plaintiff  for  every  house  which  he  should  let  on 

stipulation  _  _     _  /.      ^i       i  x.-  i»      i  •  i^ 

**  that  under  the  estate,  and  the  agreement  for  the  lettmg  of  wnicn 
whatKWBVOT       should  be  entered  into  by  the  defendant  with  the  person 

should  A.  con- 

tnict  any  debt  in  the  name  of  B.,  or  be  coniider^  as  hit  agent  to  ne€iv$  any  mon^  cm 
hie  account,*  and  a  proviso,  that,  in  the  event  of  a  breach,  the  agreement  should  im* 
mediately  cease  and  determine. 

To  an  action  against  B.  for  dismissing  A.  before  the  expiration  of  the  term,  B.  pleadfld 
(thirdly)  that  A.,  whilst  he  was  such  surveyor,  contrary  to  the  agreement,  and  without 
his  knowledge  and  authority,  and  against  his  will,  received  from  divers  penons  div — 


sums  of  money  then  due  and  ^payable  from  thei^  to  B.,  as  and  under  the  pretence  of 
being  B.'s  agent  in  that  behalf,"  &c.:— 

Held,  that  the  receipt  by  A.  of  deposit  money  from  persons  to  whom  he  had  agreed 
to  let  houses  on  account  of  B.,  was  a  breach  of  the  agreement,  and  a  cause  of  dismisstl; 
and  that  proof  that  ho  had  done  so  sustained  the  third  plea. 

A.  also  claimed  commission  for  letting  certain  houses.  As  to  this,  the  evidence  mM^ 
that  the  agreement  for  the  letting  was  entered  into  with  another  agont,  K.,  bat  tbil 
the  tenants  were  introduced  to  K.  by  A. : — Held,  that,  imder  the  terma  of  the 
ment)  A.  was  entitled  to  the  eommistdon. 
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taking  the  same,  a  commission  at  the  rate  of  5i.  for  1856. 
every  lOOi.  on  the  rent  to  be  received  from  such  tenant  Bray 
for  the  first  year  of  his  tenancy,  and  a  further  commission  chawdlm. 
of  li  for  every  lOOl.  on  the  amount  of  purchase-money 
on  all  sales  of  property  which  the  defendant  should 
employ  the  plaintiff  to  effect  on  the  said  estate,  and 
which  he  should  be  able  to  carry  through  to  completion, 
and  on  the  amount  of  all  sums  of  money  obtained  by  or 
through  the  agency  of  the  plaintiff  by  way  of  mortgage 
on  any  part  of  the  said  estate,  at  the  request  in  writing 
of  the  defendant;  and  the  defendant  thereby  then  fur- 
ther agreed  with  the  plaintiff  to  pay  him  the  said  salary 
quarterly:  and  the  plaintiff  thereby  then  agreed  with 
the  defendant  to  reside  on  the  said  estate  during  the 
said  period  of  two  years  and  one  quarter,  and  to  the  ut- 
most of  his  power  to  forward  the  interest  of  the  defend- 
ant in  reference  to  the  said  estate,  and  particularly  to 
prepare  all  such  plans,  and  to  make  all  such  admea- 
surements, and  superintend  the  erection  of  all  such  works, 
and  make  all  such  valuations  and  surveys,  as  the 
defendant  should  require:  and  it  was  thereby  then 
further  agreed  that  the  plaintiff  should  not  contract  any 
debt  in  the  name  of  the  defendant,  or  be  considered  as 
his  agent  to  receive  any  money  on  his  account;  and  that, 
in  the  event  of  the  plaintiff  breaking  any  of  the  provi- 
sions of  the  said  agreement,  or  compoimding  with  his 
creditors,  or  becoming  bankrupt  or  insolvent,  or  suffering 
any  execution  to  be  issued  against  him  or  his  effects, 
then  the  said  agreement  with  the  defendant  should 
cease  and  determine  from  the  day  on  which  the  same 
should  happen,  but  without  prejudice  to  the  right  and 
remedy  of  the  plaintiff  for  the  recovery  of  salary  or 
other  moneys  due  to  him  under  the  said  agreement: 
Averment,  that,  although  the  plaintiff  became  and  Averment  and 
was  the  defendant's  surveyor  under  the  said  agree- 
ment and  as  therein  mentioned,  and  upon  the  terms 
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1856. 


Bbat 

V, 

Chandler. 


Third  plea. 


therein   mentioned;    and    although    he    continued   to 
be  and  to  act  as  such  surveyor,  and  efficiently  to  dis- 
charge his   duties  as  such  surveyor  until   the   Ist  of 
September,   1855,   and    had   been    ready    and   willing 
to   continue   as   such    surveyor   for    the    period   men- 
tioned in  the  said  agreement,  and  had  performed  all 
things  on  his  part  to  be  performed,  and  had  not  broken 
any  of  the  provisions  of  the  said  agreement^  or  com- 
pounded with  his  creditors,  or  become  bankrupt  or  in- 
solvent, or  suffered  any  execution  to  be  issued  against 
him  or  his  effects, — ^yet  the  defendant,  on  the  said  1st  of 
September,  1855,  wrongfully,  and  in  breach  of  his  said 
agreement^  discharged  the  plaintiff  from  his  employment, 
and  refused  to  allow  him  to  continue  to  be  and  to  act  as 
his  the  defendant  s  surveyor  according  to  the  said  agree- 
ment, or  to  pay  him  the  plaintiff  his  salary  imder  and 
according  to  the  same. 

The  declaration  also  contained  a  count  for  work  and 
labour:  and  the  plaintiff  claimed  700{. 

The  defendant  pleaded,  amongst  other  pleas, — firsts 
that  he  did  not  agree  as  alleged, — secondly,  to  the  first 
count,  that  the  plaintiff,  whilst  he  Was  such  surveyor  as 
aforesaid,  contrary  to  the  said  agreement,  and  without 
the  knowledge  and  against  the  will  of  the  defendant^ 
contracted  a  debt  in  the  name  of  the  defendant^  where- 
fore the  said  agreement  thereby  ceased  and  determined; 
and  that  thereupon  the  defendant,  having  notice  of  the 
premises,  forthwith,  and  before  any  breach  by  him  of  the 
said  agreement,  put  an  end  to  the  same  accordingly,  and 
gave  notice  to  the  plaintiff  thereof,  which  was  the  breach 
in  the  first  count  mentioned, — thirdly,  to  the  same 
count,  that  the  plaintiff,  whilst  he  was  such  surveyor  as 
aforesaid,  contrary  to  the  said  agreement,  without  the 
defendant's  knowledge,  and  without  his  authority,  and 
against  his  will,  received  from  divers  persons  divers  sums 
of  money  then  due  and  payable  from  and  by  them 
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respectively  to  the  defendant,  to  wit,  to  the  amount  of        1856. 
101.,  to  wit,  as  and  under  the  pretence  of  being,  and  he         Bray 
the  plaintiff  then  affecting  to  be,  the  defendant's  agent  in     chandler. 
that  behalf,' and  on  his  account,  contrary  to  the  said 
agreement;  wherefore  the  said  agreement  thereby  ceased 
and  determined ;  and  thereupon  the  defendant,  having 
notice  of  the  premises,  forthwith,  and  before  any  breach 
of  the  said  agreement  by  him,  put  an  end  to  the  same 
accordingly,  and  gave  notice  thereof  to   the  plaintifiF, 
which   was  the  breach   in   the  first  count  mentioned. 
Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings 
at  Westminster  after  last  Hilary  Term,  The  plaintiff 
put  in  the  following  agreement : — 

"  An  agreement  made  the  21st  day  of  February,  1865,  Agreement, 
between  Benjamin  Chandler,  of  &c.,  of  the  one  part, 
and  William  Bray,  of  &c.,  surveyor,  of  the  other  part: 

"  The  said  Benjamin  Chandler  agrees  to  employ  the 
said  William  Bray  as  his  surveyor  on  the  Northumber- 
land Park  estate,  Tottenham,  at  a  salary  of  2001.  per 
annum,  for  two  years  and  a  quarter  from  the  25th  day 
of  December  last,  upon  the  terms  and  conditions  herein- 
after mentioned,  if  the  said  William  Bray  shall  continue 
for  that  period  efficiently  to  discharge  his  duties  as  such 
surveyor:  and,  in  addition  to  the  salary  hereinbefore 
mentioned,  the  said  Benjamin  Chandler  agrees  to  allow 
to  the  said  William  Bray,  for  every  house  which  he 
shall  let  on  the  estate,  and  the  agreement  for  the  letting 
of  which  shall  be  entered  into  by  the  said  Benjamin 
Chandler  with  the  person  taking  the  same,  a  commission 
at  the  rato  of  5L  per  centum  upon  the  rent  to  be  re- 
ceived from  such  tenant  for  the  first  year  of  the  tenancy, 
and  a  further  commission  of  1^  per  centum  on  the 
amount  of  purchase-money  on  all  sales  of  property  which 
the  said  Benjamin  Chandler  shall  employ  the  said 
William  Bray  to  effect  on  the  said  estate,  and  which  he 
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1856.  shall  be  able  to  cany  through  to  completion,  and  on  the 
Bbat  amount  of  all  sums  of  money  obtained  by  or  through  the 
Cb  Jil'dlmb,  agency  of  the  said  William  Bray  by  i9B,y  of  mortgage  on 
any  part  of  the  said  estate»  at  the  request  in  writing  of 
the  said  Benjamin  Chandler;  but  nothing  herein  con- 
tained is  to  prevent  the  said  William  Bray  from  making 
any  proper  charge  against  the  builders  personally,  which 
he  or  they  shall  mutually  agree  upon: 

"  That  the  salary  shall  be  payable  quarterly  during  the 
above  term,  without  any  deduction,  on  the  25th  of  March, 
the  24th  of  June,  the  29th  of  September,  and  the  25th 
of  Deoemb^,  the  first  payment  to  be  made  on  the  25th 
day  of  March  next^  and  shall  include  every  charge  which 
the  said  William  Bray  could  make  against  the  said  Ben- 
jamin Chandler  for  stationery  or  office  ezpenaee,  or  on 
any  account  whatsoever  not  authorised  by  the  said 
Benjamin  Chandler^  except  the  commissions  hereinbe&ie 
mentioned: 

*'  That  the  said  William  Bray  shall  during  that  period 
reside  on  the  estate,  and  shall  to  the  utmost  of  his  power 
forward  the  interest  of  the  said  Benjamin  Chandler  in 
reference  to  the  estate,  and  particularly  shall  prepaze  all 
such  plans  and  make  all  such  admeasurements^  and 
superintend  the  erection  of  all  such  WOT^ks,  and  make  all 
such  valuations  and  surveys,  as  the  said  Benjamin 
Chandler  shall  require: 

"  That  under  no  pretence  whatsoever  shall  the  said 
William  Bray  contract  any  debt  in  the  name  of  the  said 
Benjamin  Chandler,  or  be  considered  as  his  agent  to 
receive  any  money  on  his  account: 

'*  That,  in  the  event  of  the  said  William  Bray  l»eaking 
any  of  the  provisions  of  this  agreement,  or  compounding 
with  his  creditor^  or  becoming  bankrupt  or  insolvent^  or 
suflering  any  execution  to  be  issued  against  him  or  his 
effects^  then  the  agreement  with  the  said  B^ijamin 
Chandler  hereby  made  shall  cease  and  delenmne  firom 
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tlie  day  on  which  the  same  shall  happen,  but  vdthout        1856. 
prejudice,  however,  to  the  right  and  remedy  of  the  said         Brat 
William  Bray  for  the  recovery  of  salary  or  other  moneys     Chandlkb. 
due  to  him  under  this  agreement'* 

The  defendant  proved  that  the  plaintiff  had  received 
30s.  from  each  of  five  persons  as  deposit-money  upon  the 
letting  of  houses  for  the  defendant ;  and  this,  it  was 
insisted,  was  a  receipt  of  money  in  breach  of  the  agree- 
ment, and  proved  the  third  plea. 

On  the  other  hand,  it  was  submitted,  that  the  receipt  of 
deposits  on  the  letting  of  houses  was  not  the  kind  of 
receipt  of  money  contemplated  by  the  agreement,  and 
did  not  justify  the  dismissal  of  the  plaintiff  or  sustain 
the  third  plea. 

The  plaintiff,  in  addition  to  salary  imder  the  agreement, 
claimed  a  sum  of  142^.  for  commission.  As  to  this  the 
evidence  was,  that  one  King  was  authorised  to  make  con- 
tracts and  to  receive  money  on  the  part  of  the  defendant, 
and  that  he  had  in  fact  let  the  houses  and  received  com- 
mission for  so  doing  :  but  the  plaintiff  also  claimed  to  be 
entitled  to  commission  under  the  agreement,  inasmuch  as 
the  parties  had  come  to  him  in  the  first  instance,  and  he 
had  referred  them  to  King. 

The  learned  judge  intimated  an  opinion  that  the  evi- 
dence given  on  the  part  of  the  defendant  did  not  prove 
the  third  plea ;  and  he  directed  the  jury  to  find  for  the 
plaintiff  for  the  amount  due  for  salary  and  commission, 
reserving  leave  to  the  defendant  to  move  to  reduce  the 
verdict  by  the  amount  of  the  salary,  if  the  court  should 
not  assent  to  his  construction  of  the  agreement  A  ver- 
dict was  found  for  the  plaintiff,  damages  200^. 

Ki/iiglake,  Serjt,  in  Easter  Term  last,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  "  why  the  verdict 
should  not  be  reduced  by  the  sum  of  186i.,  upon  the 
gro\md  of  misdirection  by  the  judge  presiding  at  the  said 
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trial,  in  ruling  that  there  was  no  evidence  to  sappcnrt  the 
third  plea;  and  also  that  the  &ct8  stated  in  the  thixd 
plea  were  no  answer  to  the  declaration,  not  being  withia 
the  terms  of  that  clause  of  the  agreement  having  refiar- 
ence  to  the  receipt  of  money  by  the  plaintifi^  and  set  oat 
in  the  said  declaration,  so  as  to  justify  the  defendant  in 
dismissing  the  plaintiff  from  his  service, — cleave  being  re- 
served to  the  said  defendant  to  move  for  a  new  trial  in 
this  cause,  if,  upon  the  argument  of  the  role,  the  hdB 
should  appear  to  the  court  to  render  it  neoeBsazy/' 


1.  Constmo- 
tion  of  the 
agreement. 


Bylea,  Serjt,  and  Macna/mara,  now  shewed  causa    1. 
The  material  words  of  the  agreement  are,  ^  that,  under 
no  pretence  whatsoever  shall  the  said  William  Bray  con- 
tract any  debt  in  the  name  of  the  said  Benjamin  Chand- 
ler, or  be  considered  as  his  agent  to  receive  any  money 
on  his  account;"  and  the  third  plea  alleges,   that  the 
plaintiff,  contrary  to  the  said  agreement,  and  without 
the  defendant's  knowledge  and  authority,  and  against 
his  will,  received  from  divers  persons  divers  sums  of 
money  then  due  and  payable  from  and  by  them  respec- 
tively to  the  defendant     The  question  is,  whether  the 
receipt  from  proposed  tenants  of  deposits  on  the  letting 
of  houses  to  them,  was  a  receipt  of  money  within  the 
meaning  of  the  agreement     Construing  the  language  of 
the  agreement  literally,  it  clearly  was  not;  the  receipt  ci 
deposits  not  being  the  receipt  of  debts  due  to  the  de- 
fendant    It  never  could  have  been  intended  to  interdict 
the  receipt  of  small  sums  of  money  by  the  plaintiff  as 
incidental  to  his  employment  as  an  agent  to  let;  but 
merely  to  negative  his  authority  to  bind  the  defendant* 
so  that  his  receipts  might  be  set  up  against  him  by  his 
debtors.  [Cresawelly  J.  The  defendant  may  have  thought 
him  a  very  good  agent  for  the  purpose  of  letting,  though 
he  might  not  choose  to  trust  him  to  receive  money  for 
him.    Jervia,  C.  J.     If  the  object  was  to  prevent  the 
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receipt  of  money  by  the  plaintiff,  the  smallness  of  the  1866. 
sums  would  be  quite  immaterial.  Cresstuell,  J.  Be-  Brat 
sides,  it  might  be  evidence  of  authority  in  other  cases,  chandlmu 
Williams,  J.  You  must  be  prepared  to  say,  that,  if  the 
plaintiff  represented  himself  as  the  defendant's  agent, 
and  received  money  to  any  amount,  he  would  not  have 
committed  a  breach  of  the  agreement]  The  v^  nature 
of  the  employment  would  preclude  the  receipt  by  the 
plaintiff  of  large  sums.  [Jerma,  C.  J.  Where  is  the 
authority  to  receive  amy  money  ?]  The  receipt  of  de- 
posits must  necessarily  be  incidental  to  the  authority  to 
let  The  object  of  the  agreement  was,  to  circumscribe 
the  powers  of  the  agent.  He  was  not  to  bind  his  prin- 
cipal by  giving  receipts.  [Gresswell,  J.  K  the  agent  has 
authority  to  receive  money,  he  must  also  have  authority 
to  give  discharges.]  2.  Whatever  be  the  true  construe-  2.  Plea  proved, 
tion  of  the  agreement,  the  next  question  is,  whether  the 
third  plea  was  proved.  It  alleges  that  the  plaintiff  re- 
ceived from  divers  persons  moneys  dive  a/nd  payable 
from  them  to  the  defendant  The  evidence  was,  that  he 
received  from  five  several  persons  who  were  about  to 
become  tenants  to  the  defendant,  the  sum  of  SOs.  each 
by  way  of  deposit  That  was  not  a  receipt  of  money 
dtic.  To  make  it  a  debt,  there  must  have  been  a  con- 
tract in  writing;  for,  though  a  contract  for  a  present 
letting  may  be  by  parol,  a  contract  for  a  prospective 
letting,  being  an  agreement  for  an  interest  in  land, 
within  the  4th  section  of  the  29  Car.  2,  c.  3,  must  be  in 
writing.  [  WilleSy  J.  See  Edge  v.  Straffm'dy  1  C.  &  J. 
391.]  The  plea  must  be  proved  as  it  stands :  to 
amend  it,  would  clearly  be  to  violate  the  justice  of  the 
case.  [Jervisy  C.  J.  I  think  the  plea  is  a  very  good 
plea  of  the  receipt  of  money  on  account  of  the  defendant; 
and  it  is  substantially  proved.  I  think  it  is  impossible 
to  say  that  the  money  received  was  not  money  due  and 
payable  to  the  defendant.  It  is  not  competent  to  the 
VOL.  XVIII — c.   B.  3  b 
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1856.  ag€Sit  to  set  iq>  the  statute  of  fiwodi;  wlieB  tlie  teoiati 
do  not  object  that  there  has  been  no  ^^^rmtil  crYsIid 
demise.] 

Kinglak^,  SerjL,  ModEdwards^  in  aufjiimi  of  theruk 
The  evidence  dearly  shewed,  indeed  the  plaintiff's  own 
statement  of  the  aoooont  admitted,  a  leoeipt  of  7L  lOn 
as  for  mooej  doe  and  payable  to  the  defendant  in  leeped 
of  premises  let  by  the  plaintifT  Hie  payment  of  the 
depositwaspartof  the  agreement  of  letting:  £J!nrrM,CJ. 
Suppose  goods  are  sold  at  a  credit  of  six  months^  and  at 
the  end  of  five  months  the  buyer  goes  and  pays  the 
money  to  the  agent  from  whom  he  boogfat  them, — ^would 
not  that  be  paym^it  of  a  debt?  B^es,  Serjt^  There, 
the  debt  would  be  due,  though  not  payable.  Here,  the 
language  of  the  plea  is  Teiy  precise, — ^  dus  and  pay- 
able." Jervia,  C.  J.  It  clearly  does  not  lie  in  the  mouth 
of  the  plaintiff,  who  has  received  the  money,  to  aay  that 
it  was  not  payable.] 

Jeryis,  C.  J.  I  am  of  opinion  that  the  rule  should  be 
made  absolute  to  reduce  the  verdict  by  1862.  The  £ur 
construction  of  the  agreement^  as  I  read  it^  is^  that  the 
plaintiff  was  under  no  circumstances  to  receive  any  money 
on  account  of  the  defendant  The  construction  con- 
tended for  on  the  part  of  the  plaintiff  would  introduce 
a  refiilement  which  the  language  of  the  instrument  does 
not  warrant  The  obvious  meaning  of  the  clause  is  this, 
— ''  I  doubt  your  solvency,  and,  though  I  am  content  to 
employ  you  as  my  agent,  I  wiU  not  trust  you  to  reoeiTe 
money  for  me."  As  to  the  rest,  many  cases  might  be 
conceived  where  the  money  under  drcumstanoes  like 
these  would  be  due  and  payable  The  plaintiff  receives 
it  as  money  due  and  payable  to  the  defendant,  and  ac- 
counts for  it  as  such.  The  debtors  do  not  raise  the  ob- 
jection ;  and  it  seems  to  me  that  the  plaintiff  cannot  be 
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allowed  to  do  sa     I  thiDk  the  plea  was  substantially       1856. 
proved.  Brat 


Cresswell,  J.  I  am  of  the  same  opmion.  The  fair 
meaning  of  the  agreement  is  as  my  Lord  has  stated.  It 
may  be  a  hard  case  upon  the  plaintiff;  and  I  regret  that 
he  has  been  induced  to  enter  into  such  a  contract  But 
we  can  only  deal  with  it  as  we  find  it 

Williams,  J.  I  am  of  the  same  opinion,  though  I 
must  say  I  arrive  at  this  conclusion  with  much  regret 
The  parties  by  the  agreement,  in  the  first  place,  provide 
that  under  no  pretence  whatsoever  shall  Bray  contract 
any  debt  in  the  name  of  Chandler;  and  then  the  clause 
goes  on,  "  or  be  considered  as  his  agent  to  receive  any 
money  on  his  account"  I  think  it  impossible  to  con- 
strue that  otherwise  than  as  an  absolute  prohibition 
against  the  receipt  of  money  on  any  account  or  pretence 
whatever  for  the  defendant  As  to  proof  of  the  plea,  I 
do  not  assent  to  the  proposition,  that,  in  all  cases,  an 
agent  who  receives  money  on  account  of  his  principal,  is 
estopped  from  saying  it  was  not  due.  The  prima  facie 
presumption,  however,  is,  that  the  money  was  due  and 
payable;  and  there  is  nothing  in  the  circumstances  to 
rebut  that  presumption. 

WiLLES,  J.,  said  nothing. 

Rule  absolute  to  reduce  the  verdict  to  14i. 


r. 
Chaxdlbb. 
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Johnson  v.  Qoslett  and  Others. 

May  20. 

The  rule  ^  ^^^  ^'^'*'  ^"  action  ])ronght  by  the  plaintifF  against 

which  entitles  William  Goslett,  William  Holgate,  Henry  Johns,  Samuel 

to  a  Kchemo  Kingchurch,  John  Peters,  Tliomas  Willingale,  and  Samuel 

abortiveTo  ^'  Weathcrlej,  for  money  alleged  to  have  been  received  by 

hU*dr  ^it '^  them  for  bis  use,  and  for  money  due  to  him  from  them 

applies  to  qu  accounts  stated. 

a  company  The  defendants  Goslett,  Holgate,  Kingchurch,  Peters. 

Mtablished  Willingale,  and  Weatherley  pleaded  never  indebted 

working  of  a  ^he  defendant  Johns  suffered  judgment  by  default 

mine  upon  the  .  . 

cost-book  Tlie  circumstances  out  of  which  the  action  arose  were 

^"seven^indi-  08  foUows : — One  George  Batters,  a  stock-broker,  having 

datod'them^  obtained  a    lease   for  twenty-one  years  of   a  mine  in 

selves  to-  Cornwall  called   the  Perran  Wheal   Ajfred  mine,   sold 

gether  for  the  ^  i  i         .  i        i»  i 

formation  and  One  sixteenth  share  therein  to  each  of  twelve  per- 
m?ne^u?.on  *  sons,  among  whom  were  the  defendants,  for  501.  a  share, 
the  cost-book    yeservinc:  to  himself  four  sixteentha     Batters  and  the 

pnnciple,  o 

and  issued  a  other  shareholders,  at  a  cost  of  about  lOOOi.,  erected 
describing  the  machinery  in  and  about  the  mine,  and  carried  on  the 
having^a  "  workings  for  three  months.  They  then, — all  debts  being 
i?om!/°^*  P''^^^'  ^  ^^^^  ''^  ^^^  lOOOi.  for  the  machinery, — proposed 
12^000  shares  to  form  a  company  to  work  the  mine  upon  the  cost- 
be  paid  up  on  book  System,  and  agreed  to  the  following  resolutions: — 

allotment ; 

and  stating  that  the  money  was  to  be  paid  to  Messrs  L.  &  Co.,  the  bankers  of  the  com- 
pany. The  plaintiff  a])pliod  for  and  obtained  an  allotment  of  60  shares,  and  paid  50f. 
to  the  bankers,  who  ^ivc  him  a  receipt  deBcribing  that  sum  as  having  been  receiTod 
by  them  for  the  company.  The  plaintiff  afterwards  dit<coTering  that  only  4720  ahares  hail 
been  allotted,  and  that  the  deposits  had  been  paid  upon  685  shares  only,  brought  an 
action  against  the  directors  to  recover  back  his  deposit,  on  the  ground  of  failure  vf 
consideration  : — Held,  that,  although  the  account  in  the  books  of  the  bankers  was  kept  in 
the  names  of  five  of  the  directors  only,  the  whole  seven  were  liable. 

A.  sued  B.,  C,  D..  E.,  F.,  O.,  and  H.,  in  an  action  of  coutmct :  H.  sufifered  judgment 
by  default ;  and  the  evidence  failed  as  against  F.  and  0. : — Held,  that  it  was  competent 
to  the  judge  at  nisi  prius  to  amend  the  record,  under  the  37th  section  of  the  Gommoa 
Law  Procedure  Act,  18,')4,  17  &  18  Vict.  c.  125,  by  striking  out  the  names  of  F.  and  O^ 
and  a  proper  cane  for  tlie  exercise  of  his  discretion. 
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"Perran  Wheal  Alfred  copper  and  leail  mine,  Per-        1866. 
ranzabuloe,  Cornwall.  Johnson 

"  At  a  preliminary  meeting  of  gentlemen  desirous  of  Qoslett. 
forming  a  company  for  the  prosecution  of  mining  opera- 
tions in  Cornwall,  and  for  entering  upon  the  purchase  of 
a  certain  mining  sett  called  Perran  Wheal  Alfred,  at 
Perranzabuloe,  county  of  Cornwall,  held  at  &g,,  on 
Tuesday,  the  22nd  of  March,  1853,  present,  &c.  &c.. 
Captain  Hooper's  report  on  the  mine  was  read,  as 
follows, — (setting  out  the  report). 

"  Resolved,  that  the  report  be  received  as  satisfactory, 
and  entered  in  the  minutes  accordingly. 

"  Mr.  Batters,  on  the  part  of  the  lessors,  stated  that 
the  sum  required  by  them  for  the  sale  of  their  estate 
and  interest  in  the  Perran  Wheal  Alfred  mine  was 
6000i.,  to  be  paid  to  tliem  in  shares  of  U.  each,  in  the 
following  manner,  viz.  4500  shares  on  allotment,  and 
the  remaining  1500  shares  to  be  left  in  the  hands  of  the 
directors  until  the  mine  shall  have  been  brought  into  a 
dividend  paying  state :  whereupon  it  was  resolved  that 
Mr.  Batters's  proposal  and  oflfer  be  accepted  by  the  follow- 
ing gentlemen,  who  have  consented  to  become  directors 
of  a  company  to  be  formed  on  the  cost-book  system  for 
the  purpose  of  working  the  said  mine,  viz.  (here  fol- 
lowed the  names  of  the  seven  defendants),  and  who  are 
hereby  elected  accordingly. 

"  Resolved  also,  that  (certain  persons  named)  be  ap- 
pointed respectively  secretary,  managing  agent  of  the 
mine,  and  surgeon. 

"  That  Sir  John  W.  Lubbock  <Ss  Go.  be  appoirUed 
the  hankers  of  the  company,  with  whom  an  occonnt  is 
to  be  opened  in  the  names  of  tlie  committee,  and  that 
all  moneys  be  paid  in  to  tluit  account/* 

After  certain  other  resolutions,  a  prospectus  was  pro-   Prospectus, 
posed  and  agreed  to,  and  afterwards  published.     This 
prospectus  described  the  mine  as  "  Held  under  lease  for 
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twenty-one  years,  at  one  eighteenth  royalty.  To  be 
conducted  on  the  cost-book  principle.  Capital  12,000^ 
in  12,000  shares  of  12.  each,  to  be  paid  up  on  aJUot- 
vneni!'  It  then  named  the  defendants  as  the  directori 
and  managing  committee.  Sir  John  Lubbock  &  Ca  as 
the  bankers,  and  certain  others  as  officers  of  tbe  com- 
pany, and  described  the  object  of  its  formation* 

Certain  rules  and  regulations,  which  were  to  form  the 
basis  upon  which  the  operations  of  the  company  were  to 
be  managed,  were  then  agreed  tOw  The  more  material  of 
these  rules  were  as  follows: — 

''  ] .  The  several  persons  whose  names  are  for  the  time 
being  entered  as  shareholders  in  the  cost-book  diall  be 
partners  or  shareholders  in  a  mining  company  formed  or 
established  for  the  purpose  of  opening  and  working  cer- 
tain mines  now  called  or  known  by  the  name  of  the 
Perran  Wheal  Alfred  copper  and  lead  mines;  in  ihe 
parish  of  Perranzabuloe,  in  the  county  of  Cornwall,  and 
all  other  metals  upon  or  under  certain  lands  known  by 
the  name  of  Perran  Wheal  Alfred,  &c,  which  are  hdd 
for  the  term  of  twenty-one  years  from  &a,  under  a  lease 
granted  by  &c.  to  &c.  as  trustees  for  the  company,  and 
for  converting,  manufacturing,  selling,  and  disposing  of 
the  produce  of  such  mines. 

"  2.  The  name  or  style  of  the  said  company  shall  be 
*  The  Perran  Wheal  Alfred  Mining  Company.* 

''  4.  The  capital  of  the  company  shall  be  12,000  parts 
or  shares  of  \l.  each,  of  which  6000  shall  be  allotted  and 
vested  to  and  in  the  former  proprietors  of  the  mine,  as 
and  for  their  interest  therein,  that  is  to  say, 

''  5.  The  trustees  of  the  said  lease  shall,  when  and  if 
required  by  the  directors,  execute  a  deed  declaring  that 
they  hold  the  said  mine  under  and  by  virtue  of  such 
lease  as  trustees  for  the  benefit  of  the  shareholders  in 
the  said  company  according  to  their  respective  shares  and 
interests   therein;   and,   if   any   or  either   of  the   said 
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trustees,  or  any  future  trustees,  shall  resign,  or  die,  or  1866. 

become  incapable  or  unwilling  to  act,  then  new  trustees  JomrsoN 
or  a  new  trustee  may  be  appointed  by  any  of  the  general  goblitt. 
meetings  of  shareholders  hereinafter  provided  for,  in  the 
place  of  the  trustees  or  trustee  so  resigning,  or  dying, 
or  becoming  incapable  or  imwilling  to  act  as  aforesaid; 
and  the  said  premises  shaU  be  forthwith  assigned  to  and 
vested  in  the  said  new  trustee  or  trustees  jointly  ivith  the 
continuing  trustee  or  trustees,  or  in  such  new  trustees 
only,  as  the  case  may  require,  at  the  expense  of  the  said 
company. 

"  6.  The  company  is  formed,  and  the  business  thereof 
shall  be  conducted  and  carried  on,  on  the  cost-book  prin- 
ciple.  subject  nevertheless  to  such  provisions  as  are 
herein  contained. 

"8.  A  committee  of  management,  consisting  of 

members,  hereafter  called  directors,  shall  be  appointed, 
and  William  Qoslett,  William  Holgate,  Henry  Johns, 
Samuel  Kingchurch,  John  Peters,  Thomas  Willingale, 
and  Samuel  Weatherley,  shall  be  the  present  directors 
of  the  said  company:  and  the  said  William  Goslett 
shall  be  the  chairmain  of  the  said  directors  at  their  first 
meeting:  and,  at  every  succeeding  meeting,  every  other 
director  shall,  in  turn  or  rotation  according  to  the  order 
in  which  his  name  stands  in  the  before-mentioned  list 
(as  the  case  may  be),  be  and  act  as  chairman;  and  if  at 
any  meeting  the  director  next  in  rotation  shall  not  be 
present,  then  such  one  of  the  directors  as  would  be  next 
in  rotation  if  all  the  preceding  directors  had  served  the 
office  of  chairman,  shall  be  and  act  as  the  chairman  of 
such  meeting." 

Rule  9  provided  for  the  qualification  of  directors. 

"  10.  In  order  to  constitute  a  board  of  directors,  there 
shall  be  three  directors  at  least  present. 

"  12.  Sir  J.  W.  Lubbock  &  Co.  for  the  time  being 
shall  be  the  bankers  of  the  said  company;  but  the  di- 
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1856.       i^tors  may  from  time  to  time,  as  and  when  they  shall  in 
JoHNBoir      their  absolute  discretion  think  proper,  change  the  bankers 

Qq^.      ^i  ^^^  ^^  company. 

"  18.  The  directors  shall  meet  once  a  month,  or  oftener 
if  they  shall  think  fit  and  proper,  for  the  purpose  of 
superintending  the  afi&drs  and  concerns  of  the  said  com- 
pany ;  and  they  shall  have  fiill  power  at  any  meeting  or 
meetings  to  adopt  any  resolution  they  may  think  neces- 
sary for  the  benefit  of  the  said  company:  and  the 
purser  and  other  officers  of  the  said  company  shall  be 
subject  to  their  discretion  and  control,  and  shall  be  liable 
to  be  removed  from  the  offices  which  they  hold  in  the 
said  company  at  the  discretion  of  the  directors,  who  may 
appoint  other  persons  to  supply  the  places  of  those  who 
may  be  so  removed  or  may  have  resigned. 

"  19.  All  payments  due  from  shareholders  shall  be 
made  to  the  bankers  for  the  time  being  of  the  said  com- 
pany in  London ;  and  all  moneys  and  securities  for  money 
belonging  to  the  said  company  shall  be  paid  into  or  de- 
posited in  the  hands  of  the  said  bankers  to  the  accownJt 
of  the  director  8  of  the  said  company  for  the  time  being; 
and  all  payments  for  and  on  behalf  of  the  said  company 
exceeding  bl.  shall  be  paid  by  cheques  on  such  bankers; 
and  all  cheques  for  money  shall  be  signed  by  at  least 
two  directors,  and  coimtersigned  by  the  secretary ;  and 
no  such  cheque  shall  be  signed  except  at  a  meeting  of 
directora 

**  23.  The  shareholders  shall  be  at  liberty  at  reason- 
able times  to  inspect  the  cost-book. 

''  24.  No  person  whose  name  shall  not  be  duly  entered 
in  the  cost-book  as  a  proprietor  shall  have  any  legal 
right  or  interest  in  the  said  mines  or  other  property  of 
the  company;  and,  after  any  shareholder  shall  have 
signed  his  or  her  name  and  address  in  the  cost-book  of 
the  company,  he  or  she  shall  be  at  liberty  to  sell  and 
transfer  his  or  her  share  or  shares,  or  any  of  them,  to 
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any  person  or  persons,  at  his  or  tbeir  absolute  discretion,        1856. 
and  without  requiring  any  authority  or  consent  from  or      joHifsoN 
by  the  other  shareholders,  or  any  of  them:  but  no  such       Ooslbw 
sale  or  transfer  shall  be  effectual  for  the  purpose  of  re- 
leasing the  transferror  from  his  or  her  liability  to  the 
said  company,  unless  the    transfer   shall    be  made  in 
writing  under  his  or  her  hand,  and  shall  be  accompanied 
by  an  undertaking  in  writing  by  the  transferree,  under 
his  or  her  hand,  to  be  bound  by  the  rules  and  regula- 
tions of  the  said  company,  and  unless  such  transfer  and 
imdertaking  shall  be  delivered  to  the  ptirser  of  the  said 
company,   or  left  at   the  office  of  the  said  company, 
within  one  calendar  month  from  the  date  of  the  said 
transfer    and     undertaking,    for    entry    in    the    cost- 
book. 

"  25.  Every  shareholder  shall  be  at  liberty,  on  giving 
notice  in  writing  to  the  purser  for  entry  in  the  cost- 
book,  and  on  forfeiture  of  all  moneys  paid  upon  his  or 
her  shares,  to  relinquish  such  shares  in  the  said  company; 
and  thenceforth  he  or  she  shall  cease  to  have  any  interest 
in  and  be  freed  from  all  future  liability  in  respect  of  the 
said  company:  provided  that  no  such  relinquishment 
shall  be  of  any  effect,  unless  and  until  the  shareholder  so 
relinquishing  his  or  her  shares  shall  have  satisfied  all 
his  or  her  then  liabilities  to  or  in  respect  of  the  said 
company. 

"  26.  At  any  ordinary  or  special  general  meeting,  the 
shareholders  present  at  such  meeting  may  order  the 
capital  of  the  company  to  be  increased,  either  by  the 
issue  of  more  shares,  or  by  making  a  call  on  the  12,000 
shares  already  issued ;  provided  it  be  stated  in  the  notice 
convening  such  meeting  that  it  will  be  proposed  to  in- 
crease the  capital  of  the  company  :  and  at  such  meeting 
all  such  rules  and  regulations  may  be  made  for  the  pay- 
ment of  such  calls,  and  for  the  forfeiture  or  otherwise  of 
shares  on  which  calls  are  not  paid,  or  otherwise  in  refer- 


V. 

QOBLKTT. 
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1856.       ence  thereto,  as  the  shareholders  shall  at  sach  meeting 
J0HK8ON      deem  proper  and  expedient/' 

The  27th  and  last  rule  provided  for  the  dissolution  of 
the  company. 

The  prospectus  having  been  issued,  applications  weie 
made  for  shares  to  the  extent  of  7561,  and  4720  were 
allotted;  but  of  these  the  money  was  paid  npon  685 
only;  and  with  this  sum  the  directors  commeniced  work- 
ing the  mine. 

Amongst  others,  the  plaintiff  on  the  1st  of  April, 
1853,  applied  for  100  shares,  and  obtained  an  allotm^t 
of  50,  for  which  he  paid  502.  to  the  company^s  account 
at  Lubbock's,  a  receipt  being  given  to  him  as  for  money 
received  on  account  of  the  company.  The  form  of  ap{di- 
cation  signed  by  him  was  as  follows: — 

"To  the  committee  of  directors  of  the  Perran  Wheal 
Alfred  Mining  Company. 

"Gentlemen, — Be  pleased  to  allot  me  one  hondred 
shares  in  this  company;  and  I  undertake  to  accept  the 
same,  or  any  less  number  you  may  allot  me,  according  to 
the  rules  and  regulations  of  the  cost-book,  and  to  pay 
the  deposit  thereon." 

On  the  4th  of  September,  1854,  a  meeting  of  share- 
holders was  held,  at  which  it  was  resolved  that  the  work- 
ing of  the  mine  should  \ye  discontinued,  and  the  machinery 
sold  for  the  liquidation  of  the  debts ;  and  subsequently 
the  sale  took  place. 

The  present  action  was  brought  to  recover  back  the 
deposit  paid  by  the  plaintiff,  on  the  ground  that  he  had 
not  by  agreeing  to  become  a  shareholder  in  a  company 
with  a  capital  of  12,0002.,  consented  to  the  application  of 
his  money  to  the  working  of  a  concern  provided  with 
a  capital  of  little  more  than  a  twentieth  part  of  that 
amount 

On  the  part  of  the  defendants  it  was  contended,  that 
the  doctrine  as  to  abortive  schemes  was  inapplicable  to 
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associations  like  this  for  the  working  of  a  mine  on  the 
cost-book  principle:  and  a  witness  was  called  who  stated 
that  it  was  usual,  in  the  case  of  a  cost-book  mine,  to 
commence  working  €is  soon  as  the  entire  proposed  capital 
was  subscribed,  and  before  it  was  all  paid  up. 

The  account  in  the  bankers'  book  appeared  to  have 
been  opened  in  the  names  of  five  only  of  the  defendants, 
yiz.  Eingchurch,  Holgate,  Johns,  Peters,  and  Qoslett; 
whereupon  it  was  objected  on  the  part  of  the  defend- 
ants, that  the  plaintiff  had  failed  to  shew,  as  he  was 
bound  to  do,  that  the  money  had  come  to  the  hands  of 
all  the  parties  sought  by  the  action  to  be  charged 

The  plaintiff's  counsel  proposed  to  amend,  by  striking 
out  the  names  of  Willingate  and  Weatherley,  under  the 
37th  section  of  the  Common  Law  Amendment  Act, 
1852, 15  &  16  Vict.  c.  76(a). 

To  this  it  was  objected,  on  the  part  of  the  defendants, 
that,  if  the  record  were  amended  as  prayed,  the  defend- 
ant Johns,  who  had  suffered  judgment  by  default,  might 
say  that  such  amendment  would  alter  his  position,  by 
making  him  confess  a  judgment  in  an  action  in  which 
he  had  four  co-defendants  only,  instead  of  six. 


1856. 


JOHlffBON 

V. 
QOSUBTT. 


(a)  Which  enacts  that  "  it 
shall  and  may  be  lawful  for 
the  court  or  a  judge  in  the 
case  of  the  joinder  of  too  many 
defendants  in  any  action  on 
contract,  at  any  time  before 
the  trial  of  such  cause,  to  order 
that  the  name  or  names  of  one 
or  more  of  such  defendants  be 
struck  out,  if  it  shall  appear 
to  such  court  or  judge  that  in- 
justice will  not  be  done  by  such 
amendment;  and  the  amend- 
ment shall  be  made  upon  such 
terms  as  the  court  or  judge  by 
whom  such  amendment  is  made 


shall  think  proper;  and,  in 
case  it  shall  appear  at  the 
trial  o£  any  action  on  contract 
that  there  has  been  a  mis- 
joinder of  defendants,  such 
misjoinder  may  be  amended, 
as  a  variance,  at  the  trial,  in 
like  manner  as  the  misjoinder 
of  plaintiff  has  been  herein- 
before [s.  35]  directed  to  be 
amended,  and  upon  such  terms 
as  the  court  or  judge  or  other 
presiding' officer  by  whom  such 
amendment  is  made  shall  think 
proper." 
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1856.  Jervis,  C.  J.,  before  whom  tlie  cause  was  tried  at  the 

JoHNBoif  sittings  in  London  after  last  Hilary  Term,  ruled  that 
GosLBTT.  there  was  sufficient  evidence  of  the  money  having  axne 
to  the  hands  of  all  the  defendants,  and  that  the  circum- 
stance of  this  being  the  case  of  a  cost-book  mine  made 
no  difference  as  to  the  plaintiffs  right  to  recover  back 
his  deposit  as  upon  a  &ilure  of  consideration;  and  he 
declined  to  amend.  A  verdict  was  accordingly  found 
for  the  plaintiff  for  50L,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the 
court  should  be  of  opinion  that  his  Lordship's  ruling  was 
erroneoua 

ByleSy  Serjt,  in  Easter  Term,  accordingly  obtained  a 
rule  nisi,  on  the  ground,  "  that,  in  the  case  of  a  cost- 
book  company,  the  plaintiff  is  not  entitled  to  recover  the 
price  of  his  shares  or  his  deposit,  notwithstanding  that 
all  the  shares  had  not  been  subscribed  for;  and  that 
there  was  no  evidence  against  the  defendants  Willingale 
and  Weatherley."  He  submitted,  that,  coupled  with  the 
evidence  that  it  was  customary  in  these  cases  to  go  on 
working  the  mine  with  less  than  the  fiill  amount  of 
capital  contemplated,  the  circumstance  of  this  being  the 
case  of  a  cost-book  mine  took  it  altogether  out  of  the 
ordinary  rule  under  which  a  subscriber  to  an  abortive 
scheme  was  held  entitled  to  recover  back  his  deposit 
[WiUiams,  J.  The  point  was  recently  under  discussion 
in  the  Exchequer;  and  Parke,  B.,  inclined  to  think  that 
the  rule  did  not  apply  in  such  a  case.]  Then,  he  sub- 
mitted that  the  proposed  amendment  was  not  warrauteil 
by  the  statute,  and  that  it  could  only,  by  analogy  to 
the  3oth  section,  be  made  with  tlte  consent  of  the  2>€rson 
or  persona  to  he  so  struck  out  [Crowder,  J.,  referred 
to  Rohson  V.  Doyh  3  Ellis  &  B.  396.  UressweU,  J.  In 
a  case  before  me  at  York, — Greaves  v.  HumfrieSy  4  Ellis 
&  B.  851, — in  an  action  against  the  defendants  upon  an 
attorney's  bill,  it  appearing  that  there  was  a  retainer 
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only  by  one  of  the  defendants,  I  struck  out  the  name  of       1856. 
the  other  defendant  (who  had   suflfered  judgment  by      Johksoh 
default),  and  the  court  held  that  I  did  right]  G<mxn. 

WcUson  and  J.  Brown  now  shewed  causa  The 
defendants  are  all  equally  liable,  and  there  is  no  neces- 
sity for  any  amendment  The  prospectus  was  issued  by 
the  authority  of  all^  and  the  bankers  received  the  money 
as  the  agents  of  all.  The  plaintiff  became  a  subscriber 
subject  to  the  terms  and  conditions  contained  in  the 
cost-book  rules, — one  of  which  was,  that  the  capiud 
should  consist  of  12,000Z.:  there  being  no  provision  in 
those  rules  empowering  the  company  to  commence  until 
all  had  been  subscribed.  In  Hutton  v.  Thompson, 
3  House  of  Lords  Cases,  161,  it  was  held  that  an  allottee 
of  shares,  who  has  paid  his  deposit,  but  has  neither 
signed  the  subscribers'  agreement  nor  the  parliamentary 
contract,  does  not  by  his  letter  of  application  for  shares, 
and  by  paying  the  deposits  thereon,  become  a  "member" 
of  the  company,  or  a  "  contributory  "  within  the  mean- 
ing of  the  Joint  Stock  Companies  Winding-up  Acts 
7  &  8  Vict  c.  Ill,  and  11  &  12  Vict  c.  45.  [Byles, 
Serjt  That  will  not  be  disputed.]  It  was  attempted  at 
the  trial  to  make  out  an  usage,  in  the  case  of  a  cost- 
book  mine,  to  commence  working  before  the  entire 
capital  was  subscribed.  But  that  attempt  altogether 
failed ;  the  witness  who  was  called  stating  that  it  was 
the  practice  to  begin  as  soon  as  the  entire  capital  was 
subscribed,  but  before  it  was  all  paid  up,  [  WiUes,  J. 
In  Barstow  v.  Reynolds,  which  was  the  case  referred  to 
by  my  Brother  Williams  on  the  motion,  a  new  trial  was 
granted,  in  order  that  it  might  be  ascertained  what  was 
the  cost-book  rule  upon  this  subject:  see  24  Law  Times, 
83,  118,  278.]  Wordswoilh,  who  professes  to  give  the 
characteristics  of  cost-book  mines,  is  altogether  silent  on 
this  matter.     Then  it  is  said  there  was  no  evidence 

VOL.  XVIII — c.  B.  3  c 
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1856.       against  the  defendants  WUlingale  and  Weathcriey,  and 
JoHirsoH      that  those  only  of  the  directors  are  respoiuible  in  whose 
OosLCTt.      iiames  the  banking-aceonnt  was  kept     The  money,  how- 
ever,  was  paid  into  Lubbocks'  in  pursuance  of  the  direc- 
tions contained  in   the  prospectus  and  the  roles  and 
regulations.     Is  it  the  less  money  had  and  received  hy 
the  persons  at  whose  request  and  upon  whose  account 
the  plaintiff  paid  it  in,  because  they  think  fit  to  keep  the 
account  at  their  bankers  in  the  names  of  five  of  their 
body  only  ?     Watson  v.  Earl  Chariemont,  12  Q.  K  856, 
which  will  probably  be  relied  on  for  the  defendants,  is 
materially  distinguishable.     The  receipt  was  different  in 
form  from  that  given  here:  the  plaintiff  had  notice  tint 
he  was  paying  money  to  the  trustee8,-^-a  body  dififeient 
from  the  committee  of  management     If  it  be  neoessaiy, 
the  record  may  now  be  amended,  by  striking  out  the 
names  of  Willingale  and  Weaiherley.    The  objection  is, 
that  Johns  has  suffered  judgment  by  de&ult     He  can- 
not be  put  in  a  better  position  than  if  he  had  appeared. 
In  Oreaves  v.  Humfries,  4  Ellis  &  B.  861,  in  an  action 
of  contract  against  two  defendants,  A.  and  B.,  A.  snffefed 
judgment  by  default,  and  B.  pleaded  never  indebted,  on 
which  issue  was  joined.     On  the  trial,  it  appeared  by  the 
evidence  that  B.,   the  defendant  who  pleaded   never 
indebted,  was  solely  liable.  A.,  the  defendant  who  had 
allowed  judgment  to  go  by  default,  not  being  a  contract- 
ing  party.     B.s  counsel  claimed  a  nonsuit     The  judge 
ordered  the  record  to  be  amended  by  striking  out  the 
name  of  the  defendant  A.,  and  directed  a  verdict  against 
B.,  subject  to  leave  to  move  to  enter  a  niinsnit,  if  the 
court  should  think  that  the  amendment  ongfat  not  to 
have  been  mada     On  motion,  the  court  held  that  the 
iamendment  was  properly  made.     Aiid  Croinpton,  J., 
said :  "  I  find  no  words  (in  s.  37)  expressing  a  Tefitriction 
in  cases  where  there  has  been  a  judgment  by  de&olt 
We  should  not  introduce  into  the  statute  a  regtriction 
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which  the  legislature  have  not  expressed,  and  which,  I  1856. 
believe,  they  never  contemplated."  [JerviSy  C.  J.  That  Johhso* 
is  not  quite  this  case.  Here,  Johns  may  say,  "  I  con-  Qosurt. 
fessed  myself  liable  to  you  jointly  with  six  others ;  you 
now  seek  to  fix  me  with  a  liability  jointly  with  four. 
That  may  prejudice  me  when  I  come  to  seek  contribu- 
tion firom  my  co-defendants."  My  Brother  Willes 
suggests  to  me  that  the  circumstance  of  the  plaintiff 
asking  to  strike  out  two  of  the  defendants,  does  not  prove 
that  Johns  was  not  liable  jointly  with  thQ  six,  only  that 
the  plaintiff  was  unable  to  establish  it  It  in  truth 
leaves  Johns  just  where  he  waa]  No  doubt,  the  party 
who  sues  his  co-defendants  for  contribution,  is  assisted  in 
his  action  by  putting  in  the  judgment  But  that  is  all. 
[  Willia/ms,  J.  I  should  think  the  amendment  might  be 
made,  if  the  judge  thought  it  a  proper  case,  just  as  he 
might  amend  any  variance.] 

Bylea,  Serjt,  and  H.  J.  Hodgson^  in  support  of  the 
rule.  1.  This  is  not  a  case  in  which  the  ordinary  rule 
applies.  2.  If  it  does,  all  the  six  defendants  axe  not 
shewn  to  be  liable,  and  the  Lord  Chief  Justice  had  no 
power  to  amend. 

1.  It  may  be  conceded,  that,  where  money  is  paid  for  Ordinary  rule 
the  purchase  of  shares  in  an  undertaking  which  proves  Jo  codSbook 
abortive,  the  consideration  for  the  payment  fails,  and  the  nai»«8. 
money  may  be  recovered  back:  but  it  is  submitted,  that 
this  is  not  an  undertaking  to  which  that  rule  applies ; 
for,  the  63rd  section  of  the  act  for  the  regulation  of  joint- 
stock  companies,  7  &  8  Vict  c.  1 10,  expressly  provides 
''  that  nothing  in  that  act  contained  shall  extend  or  be 
construed  to  extend  to  any  partnership  formed  for  the 
working  of  mines,  minerals,  and  quarries,  of  what  nature 
soever,  on  the  principle  commonly  called  the  cost-book 
principle."     [WUUsy  J.    Formed  for  the  working,  &c.] 
This  is  a   partnership  actually  formed:  the  mine  has 

3  c  2 
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1856.  been  worked  If  this  concern  had  been  wound  np  under 
JoHKBON  the  7  &  8  Vict  c.  Ill,  and  11  &  12  Vict,  a  45,  the 
Gk>8LBTT.  plaintiff  could  not  have  said  that  he  was  not  liable  as  a 
contributory.  That  was  decided  in  a  recent  case  of  Re 
The  Oreat  Cambrian  Mvnvng  and  Quarryvng  Comr 
pony,  Ex  parte  Hawkins,  25  Law  Joum.  Chan.  221. 
There,  by  the  prospectus  of  a  proposed  mining  company, 
the  capital  was  advertised  to  consist  of  30,0002.,  to  be 
paid  up  in  full  on  allotment;  and  the  printed  form  of 
application  for  shares  contained  an  undertaking  by  the 
applicant  to  conform  to  the  rules  of  the  company.  Mr. 
Hawkins  applied  verbally  for  shares  in  the  company, 
which  were  allotted  to  him,  and  he  received  the  scrip- 
certificates.  The  certificates  contained  a  statement  that 
the  shares  were  to  be  held  subject  to  the  rules  and  r^u- 
lations  of  the  company,  one  of  which  was,  that  no  peroon 
should  be  recognised  as  an  adventurer  until  he  had  signed 
the  rules.  Mr.  Hawkins  never  signed  the  rules,  and  never 
interfered  with  the  management  of  the  company.  Pro- 
ceedings having  been  taken  under  the  winding-up  acts» 
— it  was  held,  that  Mr.  Hawkins  was  liable  as  a  contri- 
butory. Vice-Chancellor  Wood,  in  giving  judgment^ 
said:  " The  case  is  concluded  by  the  authorities.  In  the 
absence  of  fraud,  and  of  any  such  announcement  in  the 
prospectus  as  that  the  directors  should  not  have  an 
opportunity  of  saying  when  they  will  commence  hxxsir 
ness,  I  do  not  see  how  Mr.  Hawkins  can  say  he  has  been 
deceived  with  respect  to  the  nature  of  the  company. 
There  is  no  statement,  or  even  implication,  that  no 
business  will  be  carried  on  before  the  whole  30,0002.  is 
subscribed  for.  By  the  rules  and  regulations,  the  capital 
of  the  company  is  to  be  30,000i.,  in  30,000  shares  of  It 
Oach,  and  a  person  is  to  be  entitled  on  signing  them  to 
a  certificate  for  his  shares.  The  company  is  then  con- 
stituted" "  If,  on  getting  his  certificate^  he  had  said, 
'  This  is  not  the  sort  of  company  that  I  intended  to  be- 
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long  to/  then  there  would  have  been  a  locus  poenitentiae:  1856. 
but  he  does  not  do  that;  all  he  does,  is,  a  year  after-  Johnsoh 
wards  he  brings  his  action  against  the  directors  for  the  Goslbxt. 
return  of  his  deposit.  Lord  Mansfield* 8  Case  (a)  goes 
to  that  point  He  makes  no  application  to  return  the 
certificate;  and  it  is  too  late  to  say  he  can  now  escape 
from  the  rules  and  regulations.  The  case  is  clearly 
within  Yelland's  (6)  and  Lord  Mansfield^a  casea  He 
has  become  a  member  of  the  company,  and  authorised 
the  directors  to  enter  him  as  a  member.  According  to 
Lord  Mansfield's  Case,  the  contract  is  constituted  be- 
tween them,  and  he  is  a  member  of  the  company,  and 
therefore  a  contributory."  [JerviSy  C.  J.  The  decision 
of  tlie  Vice-Chancellor  in  that  case  is  not  rested  upon 
the  distinction  which  you  suggest  And  I  must  confess 
it  seems  to  me  to  be  a  violation  of  all  the  authorities.] 
That  the  distinction  suggested  should  exist,  is  most  rea- 
sonable. The  usual  mode  of  obtaining  possession  of  a 
mine,  is,  by  a  lease  for  a  term  of  years,  subject  to  a  certain 
royalty,  and  reserving  a  right  of  re-entry  for  non-work- 
ing: and  the  prospectus  shewed  that  this  mine  was  being 
actually  worked,  at  the  time  of  the  formation  of  the  coiri- 
pany,  under  a  lease.  It  was  essential,  therefore,  that  the 
works  should  be  commenced  at  once;  and  there  was  evi- 
dence that  such  was  the  usual  practice.  The  only  ques- 
tion on  this  part  of  the  case,  is,  whether  the  plaintifif 
has  not  sanctioned  the  application  of  his  money  by  the 
directors.  The  judgment  of  the  Exchequer  Chamber  in 
Watts  V.  Salter y  antfe,  Vol  X,  p.  477,  513,  rather  con- 
firms the  view  of  Vice-Chancellor  Wood  in  Re  The 
Great  Caifiihrian  Mining  and  Qiuiroyvng  Company. 
Parke,  B.,  there  says:  "Tlie  plaintiff,  having  executed 
the  deed,  has  agi*eed,  imder  his  hand  and  seal,  that  the 
provisional  directors  shall  do  all  that  is  therein  contained ; 

(a)   Ex  parte  The  Earl  of         (b)  Ex  parte  Yelland,  2i  Law 
Mansfield,  2  M*N.  &  G.  57.  J.  Chan.  852, 16  Jurist,  609. 
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JOHNSOll 

9. 
GOBLRT. 


2.  Not  a  case 
for  amend- 
ment. 


and  by  that  deed  he  is  bound,  nnlesB  he  was  indnoed  faj 
fraud  or  misrepresentation  to  execute  it  The  quesiioo 
of  fraud  was  not  left  to  the  jury.  It  has  been  con- 
tended, that  the  directors  had  no  power  under  the  deed 
to  deal  with  any  part  of  the  money  until  the  whole 
amount  had  been  subscribed.  I  do  not>  howe¥er,  agree 
in  that  construction.  If  such  had  been  the  plamtifiTs  iih 
tention,  he  should  have  taken  care  not  to  ezeeute  a 
deed  which  did  not  express  it  No  such  exprem  stipo- 
lation  is  to  be  found  on  the  face  of  the  deed ;  and  none 
can  be  implied/'  2.  Then,  assuming  that  this  case  difi^ 
in  no  respect  from  that  (^  an  ordinary  jointstock  com- 
pany,— ^the  bankers  who  received  the  money,  received  ity 
not  as  the  agents  of  the  company,  ot  of  the  directon 
generally,  but  as  the  agents  of  the  five  individuals  m 
whose  names  the  account  vras  kept  That  is  a  ground 
of  nonsuit :  and  the  question  is,  whether  it  vras  competent 
to  the  Lord  Chief  Justice  to  amend  the  record  by  striking 
out  the  names  of  Willingale  and  Weatherley,  and,  if  so^ 
whether  under  the  circumstances  this  was  a  proper  case 
for  the  exercise  of  his  discretion.  If  the  names  of 
Willingale  and  Weatherley  are  struck  out,  it  would  ex- 
pose the  defendant  Johns  to  this  difficulty  : — ^A  judgment 
against  him  and  the  other  six  defendants  would  have 
been  conclusive  evidence  against  each  and  every  of  them 
in  an  action  at  his  suit  for  contribution.  It  may  be,  that 
he  would  not  have  allowed  judgment  to  go  by  default^  if 
he  had  not  known  that  he  had  the  security  of  all  his  co- 
defendanta  By  striking  out  two  of  them,  his  remedy  is 
limited  to  four.  The  chances  of  Johns's  escape  from  lia- 
bility to  execution  at  the  suit  of  the  plaintiff  are  thus 
diminished  by  one  third.  If  you  seek  to  emerge  from 
that  difficulty,  by  also  striking  out  the  name  of  Johns^ 
that  would  be  making  the  judge  at  nisi  prius  strike  out 
or  set  aside  a  judgment^ — which  he  clearly  has  no  power 
to  do.     This  consequence  was  not  pointed  out  in  the 
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of  Oreaves  v.  ffunifriea,  4  Ellis  &  B.  851.     Agaio,  if       185g. 
Joh|i8  had  priginally  been  omitted,  there  might  have      Johnson 
been  a,  plea  in  abatement.      [WiUictms,  J.      That  ar-      OoeuBrr. 
gument  wqu14  be  equally  applicable  whetiier  there  W9^ 
a  judgment  by  default  or  not]     No  doubt     [WiUea, 
J.,  referred  to  Taylor  v.  Beat,  antfe,  Vol.  XIV,  p.  487.] 

Jervis,  C.  J.  J  am  of  opinion  that  thie  rule  should 
be  discharged.  I  assume  that  there  is  nothing  to  distin- 
quish  this  from  the  ordinary  case,  and  that,  if  this  had 
not  been  the  case  of  a  cost-book  mine,  the  plaintiff 
would  be  entitled  to  recover.  That  being  so, — as,  in-  i.  Plaintiff 
deed,  my  Brother  Byles  started  with  admitting, — the  coyer,  the  ^ 
conclusion  I  have  come  to,  is,  Ijiat  there  is  nothing  in  «cheme  prov- 
the  case  of  a  company  formed  for  the  worldng  of  a  mine 
on  the  cost-book  principle,  to  take  it  out  of  the  ordinary 
rula  On  the  contrary,  I  find  by  the  contract  upon 
which  the  plaintifiF  was  induced  to  part  with  his  money, 
that  he  consented  to  become  a  member  of  a  paji^nership 
whose  capital  was  to  consist  of  12,000Z.,  in  12,000  shares 
of  11.  each;  and  it  was  no  part  of  the  bargain  that  he 
should  be  considered  a  partner  in  a  concern  with  a  paid 
up  capital  of  6S51.  on  shares  allotted  or  subscribed  to 
the  extent  of  4720  only,  and  which  became  abortive.  I 
repeat,  I  see  no  ground  of  distinction  between  this  and 
the  ordinary  case  where  an  allottee  of  shares  has  been 
held  entitled  to  recover  back  his  deposit  on  the  failure  of 
the  directors  to  carry  out  the  scheme.  As  to  the  second  2.  Amend- 
point,  it  seems  to  me  to  be  unnecessary  to  amend  the  necessary, 
record  by  striking  out  the  names  of  the  defendants 
Willingale  and  Weatherley,  because  I  think  all  the  de- 
fendants who  are  sued  are  liable  in  the  form  in  which 
they  are  sued.  In  the  prospectus,  which  they  all  concur 
in  issuing,  they  state  that  Sir  John  Lubbock  &  Co.  ai'e 
the  bankers  of  the  company,  with  whom  an  account  is  to 
be  opened  in  the  names  of  the  committee,  and  that  all 
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tfe6r^:Te  lithjL  iLe  viiii&r  are  f  Lyaii  diai^ged,  and  tbal 

X  If  sees-      iko  azEfcs^injQLt  is  r^cesBur.    If  it  had  beat  neeesBBir, 

Sc^TC^-  I  ^^■^'^  ^^  Iv.-raace  'Zt'  the  statme  would  hare  wir- 

^J7  ^^         razii^i  us  in  rtttr^ig  ihe  amendmeBt  asr  parajed,  etm 

tlx^h  the  :j.^z3e  •:<  J«?&its.  the  defendant  who  sofiiared 
jn'ijnaeTLt  t  j  defich.  scocl-i  remain  on  the  record.  TTie 
obJ€<:t  <s  iLestatToie  w»l  to  enend  the  powders  of  amend- 
meiitf  =^>  as  to  pm  up^a  the  record  the  real  parties  and 
the  real  qnesdrn  to  be  tried  between  them.  ITie  real 
question  here.  waia.  to  whom  did  the  plaintiff  pay  his 
501.^  and  for  what  purpose?  I  am  dearir  of  opinicm  thai 
the  plaintiff  is  entitled  to  reeoTer,  and  that  this  role 
should  be  discfaanred. 

Fint  poko.  WILLIA3IS.  J.  (a)     I  am  of  the  same  opinion.     Not- 

withstanding the  company  in  question  came  to  nothing, 
it  would  not  necessarily  follow  that  the  plaintiff  would 
be  entitled  to  recover  back  his  money,  because  it  might 
be,  that,  before  the  company  became  abortive,  the  money 
had  been  exhausted  by  its  application  to  porpoees  sanc- 
tioned by  the  plaintiff  But  I  cannot  discover  here  any 
eridence  that  any  expenditure  whatever  took  place  or 
was  incurred  by  the  directors  under  the  authority  of  the 
plaintiff  He  has  a  right  to  say,  that  he  subscribed  his 
money  for  the  purpose  of  carrying  on  an  adventure  with 
a  certain  stipulated  number  of  companiona  It  is  clear, 
that  he  gave  no  authority  to  the  directors  to  prosecute 
the  adventure,  or  to  incur  any  expense  for  that  purpose, 
until  that  number  was  complete.  The  consideration, 
therefore,  upon  which  the  money  was  paid,   has  fiuled. 

Second  point,    and  the  plaintiff  is  entitled  to  recover  it  back.     I  also 

(<0  Crcsswell,  J.,  was  abseut. 
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concur  with  my  Lord  in  thinking  that  there  was  evi-       1856. 
dence  in  this  case  from  which  the  jury  might  properly      Johnsob 
find  that  the  money  was  received  by  Sir  John  Lubbock      oonxn. 
&  Co.  as  the  bankers  of  all  the  seven  defendanta     If,  Third  point, 
however,  it  were  necessary  to  decide  the  point,  I  enter- 
tain a  very  strong  opinion  that  it  was  competent  to  my 
Lord  to  amend  the  record  at  the  trial  by  striking  out 
the  names  of  Willingale  and  Weatherley,  if  it  appeared 
to  him  to  be  a  proper  case  for  the  exercise  of  his  dis- 
cretion ;  and  that  it  was  not  the  less  a  proper  case  for 
amendment,  because  another  of  the  defendants  had  suf- 
fered judgment  by  default.     It  might  be,  that  the  cir- 
cumstances  of  the  case  might  be  such  that  it  would  be 
right  to  strike  out  the  name  of  that  defendant  also,  or  to 
impose  some  other  terms.     But  it  is  unnecessary  to  give 
any  opinion  on  that,  because  I  think  there  was  abundant 
evidence  of  a  receipt  of  the  money  by  the  bankers  as  the 
agents  and  on  account  of  all  the  defendants. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion. 
With  reference  to  the  first  point,  I  find  that  the 
judgment  of  the  Vice-Chancellor  in  the  case  of  The 
Great  Cambrian  Mining  and  Quarrying  Company, 
25  Law  Joum.  Ch.  221,  was  founded  upon  the  decision 
in  Ex  parte  Earl  of  Mansfield,  2  M'N.  &  G.  57.  There, 
an  allottee  of  shares  paid  the  required  deposit  there- 
on, and  received  the  scrip-certificates  of  the  shares,  ac- 
knowledged the  receipt  thereof,  and  was  registered  as 
a  shareholder.  The  company  commenced  operations 
before  its  capital  was  fiilly  subscribed,  but  afterwards 
discontinued  its  business  as  unprofitable,  the  scheme 
being  neither  fraudulent  nor  abortive.  The  allottee  was 
held  to  be  a  contributory,  although  he  had  not  signed 
the  deed  of  settlement,  nor  paid  any  of  the  calls  when 
demanded,  nor  taken  any  part  in  the  affidrs  of  the 
company.     It  seems,  therefore,  that  the  question  in  a 
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1856.  oourt  <^  law  differs  materially  from  ihat  which  ariaei 
JoHHflov  in  equity,  liy  Brother  Byles  will  probaUj  reoolkct 
QoBLRT.  ^^  ^^^^^  ^^  Lord  LondeshoTough  v.  MowaU^  where 
parties,  who  had  obtained  allotments,  and  paid  the  de- 
posits thereon,  were  placed  upon  the  list  of  ocmtriba- 
tones,  though  afterwards  held  entitled  to  recover  bad^ 
their  deposits,  on  the  ground  that  they  had  never  sadc- 
tioned  the  application  oi  the  money  by  the  diiectors  I9 
the  purpose  to  which  they  applied  it  The  ground  upon 
ifdiich  I  rest  my  (q>inion  on  the  9econd  point  is  this: — 
The  committee  of  directors  issue  a  proiqpectui^  in  which 
they  state  that  the  payment  of  the  deposits  is  to  bs 
made  to  Sir  John  Lubbock  &  Co.,  as  the  bankers  of 
the  company;  and  the  plaintiff  goes  to  the  bankers  am) 
pays  the  mcmey,  getting  a  receipt  Viewing  that  it  is  le- 
OBived  by  them  on  behalf  ot  the  directors^  What  the 
bankers  do  with  the  money  is  a  matter  <^  indifference 
to  the  plaintiff  If,  with  the  consent  of  the  directon^ 
the  bankers,  for  the  sake  of  convenience,  place  the  money 
to  an  account  opened  in  the  names  of  five  of  their  body, 
that  cannot  affect  the  plaintiff  The  moment  he  paid 
his  money,  it  was  money  received  by  the  company. 
Either  upon  the  fact,  therefore,  of  the  receipt  of  the 
money  by  the  company,  or  upon  the  ground  of  the  re- 
presentation of  their  agents,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  back  this  money  from  all 
the  defendants.  The  rule,  therefore,  will  he  dis- 
charged. 

Jebvis,  C.  J.  The  plaintiff's  counsel  will  have  to 
exercise  their  discretion,  in  the  event  of  an  appeal,  as 
to  whether  or  not  they  will  avail  themselves  of  the 
power  of  amendment  which  this  court  thinks  exists 
and  ought  t^  be  exercised,  if  necessary;  inasmuch  as 
the  power  of  amendment  does  not  go  to  the  court  sf 
appeal 
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WiLLKS,  J.      If,   upon  consideration,  the  plaintiff's        1866. 
counsel  think  it  safer  to  amend   by  striking  out  the      Johhsok 
names  of  Willingale  and  Weatherley,  they  are  at  liberty      GoBLirf . 
to  do  so,  because  we  think  it  is  a  case  for  amendm^it, 
though  we  do  not  think  any  amendment  necessary. 

Rule  discharged. 


Gordon  v.  Whitehotjse.  /^n^  6. 

X  HE  declaration  stated,  that  the  plaintiff  and  defend-  By  agreement 
ant  agreed  that  the  plaintiff  should  sell  to  the  defendant,  andB^it  was 
and  that  the  defendant  should  buy  of  the  diaintiff,  cer-  "g"^  ^^^  ^; 

•^  ^    ^  should  buy  of 

tain  plant,  materials,  and  tools,  at  a  valuation  to  be  made  A.  certain 
by  the  plaintiff  and  a  person  appointed  by  the  defendant,  rials,  and* 
and  that  the  defendant  should  pay  for  the  same  by  a  ^uation\o 
bill  of  exchange  for  150?.,  drawn  by  the  defendant  upon  ^  made  by  A. 

./J.         j^^  ^  person 

and  accepted  by  a  customer  of  the  defendant,  at  not  to  be  appoint- 
exceeding  two  months  from  the  said  valuation,  and  by  that^.  should 
another  bill  of  exchange  for  the  balance  of  the  said  pay  for  the 

°  same  by  a  bill 

valuation,  accepted  by  the  defendant,  and  payable  at  foriso/.  at 
three  months  after  date :  Averment,  that,  in  pursuance  ^^m  the  valu- 
of  the  said  agreement,  the  plaintiff  did  sell  and  deliver  anoSie^lllfor 
to  the  defendant,  and  the  defendant  bought  and  received  ^®  bahmce  of 

the  valuation 

of  the  plaintiff  the  said  plant,  materials,  and  tools,  upon  at  three 

the  terms  aforesaid,  and  that  a  valuation  thereof  was  ^^^ 
duly  made  pursuant  to  the  said  agreement,  of  which,  and      Under  tins 

the  amount  thereof,  the  defendant  had  due  notice ;  and  was  let  into 

possession, 
and  A.  and 
one  J.  (who  represented  B.)  met  and  proceeded  to  yaliie,  hsTing  a  list  of  the  articles  to 
be  valued,  as  to  all  of  which,  exoept  certain  timber,  the  prices  were  finally  agreed  upon; 
but,  as  to  the  timber,  the  price  per  foot  and  the  Bap^€ciAl  measurement  only  were 
agreed  upon,  the  calculation  of  the  cubical  contents  and  the  carrying  out  the  amount 
being  left  to  be  filled  in  by  B.'s  foreman.  A.  and  J.  never  met  again,  and  did  not 
agree  upon  the  sum  total ;  but  B.  (after  action  brought  for  it)  paid  the  1502.: — 

Held,  sufficient  evidence  to  warrant  the  jury  in  finding  that  a  valuation  had  been 
made  by  A.  and  J. 
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1856.  that^  although  the  said  sum  of  150Z.  had  been  paid^  and 
Q0BD03I  all  conditions  precedent^  necessary  matters  and  things^  ob 
Whitehoubx.  ^^  P^^  ^^  ^^^  plaintiff^  so  as  to  entitle  him  to  have  the 
bill  accepted  by  the  defendant  for  the  balance  of  the 
said  valuation,  had  been  performed,  and  a  reasonable 
time  for  accepting  and  giving  such  bill  had  elapsed 
before  this  suit:  yet  the  defendant  had  not  accepted  or 
given  a  bill  of  exchange  for  the  balance  of  the  said  valua- 
tion, but  had  refused  so  to  do,  and  had  not  paid  the 
said  balance. 

The  defendant  pleaded, — ^first,  that  he  did  not  agree  as 
alleged, — secondly,  that  no  such  valuation  as  alleged  was 
made, — thirdly,  that  no  such  bill  of  exchange  as  in  the 
declaration  secondly  mentioned  was  presented  to  the 
defendant  for  acceptance,  and  that  he  was  not  requested 
to  accept  such  bill  of  exchange, — fourthly,  that  the 
plaintiff  theretofore  sued  the  defendant  in  the  court  of 
Exchequer  of  Pleas,  at  Westminster,  in  an  action  in  respect 
of  the  same  identical  cause  of  action  as  that  in  the  pre- 
sent declaration  mentioned,  and  that  such  proceediogs 
were  thereon  had,  that,  afterwards,  and  after  the  com- 
mencement of  this  suit,  by  the  judgment  of  the  said 
coiurt  it  was  considered  that  the  plaintiff  should  be  in 
mercy  for  his  claim  in  the  said  action,  so  £ur  as  the  same 
related  to  the  said  cause  of  action  in  the  said  dedaratioo 
contained,  and  that  the  defendant  should  go  thereof 
without  day,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  appeared 

The  plaintiff  joined  issue  on  the  firsts  second,  and 
third  pleas,  and  replied  to  the  fourth,  that  the  said  action 
in  the  fourth  plea  mentioned  was  not  brought,  nor  was 
the  defendant  sued  therein,  in  respect  of  the  same 
cause  of  action  as  that  in  the  declaration  mentioned, 
as  in  the  said  fourth  plea  alleged ;  whereupon  issue  was 
joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sitting 
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in  London  after  last  Hilary  Term.     The  pUdntiff  was  a       1856. 
«ivil  engineer  and  contractor;    the  defendant  an  iron-      qobdoh 
master  aad  contractor  carrying  on  a  large  buBiness  at  ^^,„„. 
Sedgeley,  in  StaflFordshire.     In  the  early  part  of  1855, 
the  defendant  had  a  contract  with  the  commissioners  of 
public  works  for  the  erection  of  the  piers  of  a  bridge  at 
Chelsea.     One  Deeley,  a  sub-contractor  under  the  de- 
fendant, having  failed,  a  negotiation  took  place  between 
him  and  the  plaintiff  for  the  erection  of  the  castings^ 
which  resulted  in  the  agreement  declared  upon. 

The  plant.,  tools,  and  other  things  which  were  to  be 
valued,  consisted,  amongst  other  things,  of  a  large  quan- 
tity of  timber  in  bulk  The  plaintiflf  and  one  Jones 
met  on  the  ground  for  the  purpose  of  making  the  valua- 
tion, having  a  list  of  the  various  articles,  opposite  to 
which  the  plaintiff  put  down  the  prices  agreed  on  be- 
tween them.  As  to  the  timber,  it  was  agreed  to  be 
taken  at  a  certain  price  per  cubic  foot ;  the  superficial 
measurement  was  taken,  but  the  exact  quantities  were 
not  then  ascertained,  a  day  being  appointed  for  the  pur- 
pose of  adjusting  the  account, — the  quantities  to  be  cal- 
culated in  the  meantime  by  one  Griffiths,  the  defendant's 
foreman.  The  parties,  however,  did  not  meet  again,  but 
the  plaintiff  afterwards  sent  Jones  the  quantities  as 
settled  by  Griffiths.  Jones  subsequently  sent  in  his  valu- 
ation, making  the  total  652L  18«.  lOd.  The  plaintiff 
made  the  amount  71 U.  3s.  2d.,  and,  on  the  19th  of 
October,  1854,  he  wrote  to  the  defendant  as  follows: — 

"  Mr.  Jones  and  I  have  arranged  very  amicably,  and 
without  the  necessity  of  appealing  to  any  referee.  Have 
the  goodness  to  send  me  to-morrow,  if  you  have  not  done 
so  to-day,  bills  for  1501.  as  agreed,  on  account  of  the 
plant  and  materials;  the  remainder  I  shall  draw  on  you 
for,  as  arranged,  as  soon  as  Mr.  Jones  has  completed  his 
fair  copy  valuation.'' 

The  fourth  plea  was  waived:  but  the  plaintiff  pro- 
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1856.  posed  to  put  in  the  record  in  the  action  there  referred 
Gordon  U>,  for  the  purpose  of  shewing  an  admission  by  the  de- 
fendant that  a  valuation  had  been  made> — ^the  dedanir 
tion  alleging  a  valuation  to  have  been  duly  made,  and 
that  the  defendant  refused  to  deliver  the  bill  for  1502.  as 
agreed;  and  the  defendant  pleading  merely  that  no  such 
bill  had  been  presented  for  acceptance. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
record  in  the  former  action  was  inadmissible;  and  the 
Chief  Justice  so  ruled 

It  was  then  proved,  that  the  plaintiff  obtained  a 
verdict  in  that  action,  and  that  the  defendant  paid  the 
amount 

For  the  defendant  it  was  insisted,  that  there  was  no 
evidence  that  the  valuation  contemplated  by  the  agree- 
ment had  taken  {dace,  and  consequently  that  ihere  was 
no  ascertained  balance  for  which  he  was  bound  to 
acc^t 

fijs  Lorddiip  left  it  to  the  jury  to  say,  whether  or  not 
there  had  been  a  valuation;  and  they  found  for  the 
plaintifffor562;.  3«. 

Hugh  Hilly  in  Easter  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  groimd  of  misdirection,  and  that 
the  verdict  was  not  warranted  by  the  evidence.  He 
submitted  that  the  learned  judge  shoidd  not  have  left  it 
to  the  jury  to  say  whether  there  was  a  valuation,  as  the 
evidence  distinctly  proved  that  no  valuation  had  been 
made  pursuant  to  the  contract. 

ByUa^  Serjt.,  and  Lvsky  now  shewed  cause.  The 
question  is,  whether  thesre  was  any  evidence  that  a  vaiuar 
tion  waj3  made :  there  can  be  no  misdirection  if  theie 
was  cmy  evidence  to  go  to  the  jury  of  a  valuation.  Hie 
record  in  the  former  action  was  not  offered  as  an  estop- 
pel, but  as  evidence  of  an  admission  by  the  defendant 
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that  a  valuation  had  beenmiEule.  [Greseiodl,  J.  It  was  1856. 
an  admission  for  the  purpose  of  that  suit  only.  WilieB,  Qobdon 
J.  Parke,  B.,  lays  dowli  the  rule  in  these  terms,  in  WHiTBHourt. 
BoUeau  v.  RuUiuy  2  Exch.  665>  681,-*— "  It  would  seem 
that  bills  in  equity,  as  well  as  pleadings  at  common  law, 
are  not  to  be  treated  as  positive  allegations  of  the  truth 
of  the  facts  therein,  for  all  purposes,  but  only  as  state- 
ments of  the  case  of  the  party,  to  be  admitted  or  denied 
by  the  opposite  side,  and,  if  denied^  to  be  proved,  and 
idtimately  submitted  for  judicial  decision.  The  facts 
actually  decided  by  an  issue  in  any  suit  cannot  be  again 
litigated  between  the  samd  parties,  and  are  evidence 
between  them,  and  that  conclusive,  upon  a  different 
principle,  and  for  the  purpose  of  terminating  litigation: 
and  so  are  material  facts  alleged  by  one  party^  which 
are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  on  some  oth^  fSeu^ts,  but 
only  if  the  traverse  is  found  against  the  party  making 
it  But  the  statements  of  a  party  in  b,  declaration  or 
plea,  though,  for  the  purposes  of  the  cause,  he  is  lx)und 
by  those  that  are  material,  and  the  evidence  must  be 
confined  to  them  upon  an  issue,  ought  not,  it  should 
seem,  to  be  treated  as  confessions  of  th6  truth  of  the 
facts  stated.''  Jervis,  C.  J.  There  is  nothing  in  this 
point]  There  was  no  misdirection,  and  the  verdict  was 
fully  justified  by  the  evidence.  The  agreement  waft, 
that  the  plant,  tools,  and  materials  should  be  valued  by 
the  plaintiff  and  by  a  person  named  on  the  part  of  ihe 
defendant  Ttis  person  (Jones)  and  the  plaintiff  met, 
and,  having  agreed  upon  a  valuation  of  the  plant  and 
tools,  proceeded  to  value  the  timber.  They  ascertained 
its  measurement  in  superficial  feet^  and  the  price  peir 
foot,  leaving  it  for  the  defendant's  clerk  or  foreman  to 
calculate  the  cubical  contents  and  carry  out  the  figures. 
If  more  were  necessary  to  satisfy  the  terms  of  the  agree- 
rnent)  it  may  be  contended  that  the  coneepcoidenoe 
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1856.       shews  that  the  doing  more  was  dispensed  with.     It  wu^ 

QoRDOR      under  all  the  circumstances,  for  the  jury  to  saj  whether 

Whitbuoubi.   ^^^  which  was  done  was  the  valuatiou  or  appraisement 

which  the  parties  intended.     And  they   came  to  the 

only  conclusion  that  could  properly  be  oome  to  upon  the 

evidence. 

Hugh  Hill  and  PeUrodorjf,  in  support  of  the  ruk 
In  order  to  ascertain  the  amount  to  be  drawn  for,  it  wai 
necessary  that  the  prices  as  well  as  the  quantities  of  the 
timber  should  be  agreed  on.  It  appears,  that^  for  this 
purpose,  the  plaintiff  and  Jones  met  and  went  through  a 
list  of  the  plant  and  tools,  which  had  previously  been 
made  out  by  the  clerk  of  the  works,  and  affixed  a  jnioe 
to  each  article;  and  that,  when  they  came  to  the  timber, 
though  they  agreed  as  to  the  superficial  measurement 
and  the  price  per  foot,  the  number  of  feet  to  be  chaiged 
for  was  not  agreed,  and  has  not  to  this  moment  been 
agreed.  The  only  valuation  to  which  Jones  assented 
made  the  total  6522.  18^.  \Qd.;  whereas  the  plaintiff 
claimed,  and  the  verdict  passed  upon  the  assumption 
that  the  correct  valuation  amounted  to,  71l2w  38.  2<iL 
This  clearly  was  not  what  the  parties  stipulated  for. 
The  case  is  analogous  to  that  of  a  submission  to  arbitrar 
tion:  and  it  has  been  held,  that,  where  a  matter  is 
referred  to  the  award  of  three  arbitrators,  or  any  two, 
and  two  only  sign,  at  different  times  and  places,  what 
purports  to  be  an  award,  this  is  not  in  pursuance  of  the 
submission :  Wade  v.  Dowlingy  4  Ellis  &  B.  4i.  Cole- 
ridge, J.,  there  says, — "  The  parties  say,  *  We  refer  this 
matter  to  three  arbitrators;  we  wish  to  have  the  opinion 
of  all  three,  at  any  rate  the  opinion  of  two,  up  to  the 
last  moment.  It  is  well  pointed  out  in  Stalworth  v. 
Inns,  13  M.  &  W.  469,  2  D.  &  L.  428,  that,  up  to  the 
last  moment,  something  may  occur  to  change  the  opinion 
of  the  ai'bitrator.     Is,  then,  this  condition  carried  out 
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when  the  arbitrators  execute  at  different  places  and  1856. 
times  ?  I  think  not"  Wightman,  J.,  says,—"  The  sub-  Gordom 
mission  is,  to  the  award  of  any  two  or  more  who  make  Whitkhoubb. 
the  award  before  a  certain  time.  One  makes  at  one 
time,  another  at  another.  When  is  there  the  signature 
of  the  two  ?  A  week  or  a  fortnight  may  intervene  be- 
tween the  signatures;  yet  clearly  there  is  not  the  signa- 
ture of  the  two  till  both  have  signed;  nor  till  then  is 
there  the  final  signature  of  one,  since  matters  may  occur 
in  the  interval  which  may  alter  his  view.  TTie  parties 
have  a  tight  to  the  joint  judgment  of  the  two,  exercised 
upon  consideration  up  to  the  last  moment."  And  Erie, 
J.,  adds, — "  This  is  not  the  award  for  which  the  submis- 
sion stipulates.  That  was  to  be  an  award  made  upon 
the  joint  judgment  of  arbitrators  considering  all  that 
they  had  heard  up  to  the  giving  of  their  judgment'* 
The  rule  there  laid  down  was  adopted  and  acted  upon 
by  this  court  in  Peterson  v.  Ayre,  ante,  VoL  XV,  p.  724. 
So,  here,  the  agreement  is,  that  the  valuation  shall  be 
the  result  of  the  joint  judgment  of  the  plantiff  and 
Jones :  until  they  have  finally  agreed,  there  is  no  valua- 
tion binding  upon  either  party.  [Williams,  J.  Id 
certum  est  quod  certum  reddi  potest  The  measure- 
ment and  the  price  per  foot  were  agreed  upon ;  nothing 
remained  to  be  done  but  a  mere  matter  of  figures.] 
The  materials  for  calculation  were  ascertained,  but  not 
the  result  Enough  at  all  events  remained  to  be  done 
to  occasion  a  serious  discrepancy  in  the  result  come  to 
by  the  parties.  The  defendant  haa  not  had  the  benefit 
of  Jones's  judgment,  which  he  stipulated  for:  there  is, 
therefore,  the  absence  of  that  concurrence  of  mind  be- 
tween the  plaintiff  and  Jones  which  was  an  essential 
condition  precedent  to  the  defendant's  liability  to  give 
his  acceptance  for  the  balance. 

Cresswell,  J.     I  am  of  opinion  that  this  rule  should 

VOL.  XVIII — C.  B.  8  D 
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1856.  be  discharged.  It  a{q)ean  that  the  two  parties  to  the 
GoRDov  action  had  agreed  that  the  defendant  should  bay  of  the 
WnnsHoua.  ph^tiff  certain  plants  materials,  and  tools^  at  a  Taluatioo 
to  be  made  by  theplaintiff  and  a  person  appointed  by  the 
defendant,  and  that  the  defendant  should  pay  for  the 
same  by  a  bill  of  exchange  for  loOL,  drawn  by  the 
defendant  upon  and  accepted  by  a  customer  of  the  de- 
fendant at  two  months  from  such  valuation,  and  hy 
another  bill  for  the  balance  of  the  valuation^  accepted  hj 
the  defendant,  and  payable  at  three  months  after  data 
By  the  terms  of  this  agreement^  no  payment  would  be- 
come due  until  the  valuation  was  mada  The  150L  had 
been  paid, — after  action,  it  is  true;  but  that  is  not  mate- 
rial hera  The  substantial  answer  pleaded  here,  is,  that 
no  such  valuation  as  alleged  was  made;  and  it  is  in- 
sisted that  the  defendant  was  not  bound  to  accept  the 
second  bill,  because  he  cannot  tell  the  amount  for  which 
he  was  bound  to  accept  The  objection  is  one  of  the 
strictest  nature:  and  we  ought  not  to  disturb  the  verdict 
if  theru  is  any  evidence  upon  which  it  may  be  sus- 
tained. I  am  of  opinion  that  the  payment  of  the  first 
bill  was  some  evidence  of  a  valuation  having  been  made. 
Suppose  the  record  in  the  former  action  had  not  been 
put  in :  assume  that  the  defendant  agreed  to  pay  the 
amount  by  two  instalments  after  a  valuation, — ^when  one 
instalment  is  shewn  to  have  been  paid,  is  not  that  evi- 
dence of  an  assent  to  the  valuation?  I  think  it  i& 
Moreover,  I  think  the  valuation  in  this  case  was  suffi- 
ciently made.  It  appears  that  the  plaintiff  and  the  de- 
fendant's valuer  met,  and  agreed  upon  the  prices  of 
each  article  to  be  valued,  except  the  timber;  and,  as  to 
that,  it  appears  that  they  agreed  upon  the  superfidal 
measurement  and  the  price  per  foot  That  would  give 
them  the  means  of  ascertaining  to  a  mathematical  cer- 
tainty the  number  of  cubic  feet  to  be  paid  for,  and  would, 
I  think,  entitle  the  plaintiff  to  tender  for  acceptance  a 
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bill  for  the  correct  amount  of  the  balance.  If  the  do-  1856. 
fendant  could  have  shewn  that  the  plaintiff  had  erro-  Qobdov 
neously  computed  the  quantities,  and  had  not  tendered  whitkhousb. 
a  bill  for  the  right  amount,  he  might  have  pleaded  it. 
But  that  is  not  pretended.  The  case  of  Waddle  v. 
JDowiirruin,  12  M.  &  W,  562,  affords  a  good  illustration. 
There,  an  award  was  upheld  by  the  court  as  sufficiently 
certain,  imder  these  circumstances: — It  was  an  action  of 
debt  for  work  and  laboiur,  goods  sold,  &c. ;  to  which  the 
defendant  pleaded  nunquam  indebitatus,  payment,  and  a 
set-off  The  cause  and  all  matters  in  difference  were  re- 
ferred by  order  of  nisi  prius;  and,  after  providing  for 
the  verdict,  the  order  provided  that  the  arbitrator  should 
also  by  his  award  "  ascertain  what  sum  of  money,  if  any, 
he  should  find  to  be  due  from  either  or  any  of  the  said 
parties  to  the  other  or  others  of  them,  in  respect  to  any 
of  the  said  other  matters  in  difference."  It  appeared 
that  the  plaintiff  had  supplied  the  defendant  with  certain 
cast-iron  machinery  called  a  "  cam-ring  and  shaft,"  for 
which  the  defendant  declined  to  pay,  allying  them  to 
be  defective  and  insufficient  At  the  last  meeting  before 
the  arbitrator,  it  was  agreed  between  the  parties,  that^ 
if  he  should  think  fit  that  the  cam-ring  and  shaft  ought 
not  to  be  charged,  he  was  to  allow  the  plaintiff  the  value 
of  them  at  the  market-^priee  of  pig-iron^  as  they  had 
been  retained  by,  and  were  still  in  the  possession  of,  the 
defendant  The  arbitrator  made  his  award  in  the  fol- 
lowing terms, — "  I  award  and  determine  that  the  plaintiffs 
are  not  entitled  to  recover  any  debt  or  damages  in  the 
said  cause  against  the  defendant^  and  that  no  sum  of 
money  is  due  fi'om  either  of  the  parties  to  the  other  of 
them  in  respect  to  any  of  the  other  matters  in  difference 
mentioned  in  the  said  rule  or  order,  except  that  I  award 
that  the  defendant  do  on  demand  pay  to  the  plaintiffs, 
for  the  defective  shaft  and  cam-ring  delivered  to  the  de- 
fendant by  the  plainti£&,  and  now  on  the  defendant's 

3d2 
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1856.        premises,  such  sum  of  money  as  the  same  amounts  to 
Gordon       according  to  the  present  market-price  of  pig-iron:"  and 

Whitshouse.  ^^  ^^  ^^^^  ^^^^  ^^^  award  was  not  bad  for  uncertainty 
in  omitting  to  name  the  time  and  market  at  which  the 
price  of  the  iron  was  to  be  ascertained  There  the 
parties  had  not  gone  so  far  as  they  have  here;  the  cam- 
ring  and  shaft  had  not  been  weighed;  and  there  was  an 
element  of  strife  (viz.  the  market-price  of  pig-iron)  which 
does  not  exist  in  this  case:  yet  the  court  held  the  award 
sufficiently  certain.  That,  as  it  seems  to  me,  was  a 
stronger  application  of  the  maxim  "  Id  certum  est  quod 
certum  reddi  potest,"  than  we  are  called  upon  to  make 
here. 

Williams,  J.  I  am  of  the  same  opinion,  and  should 
not  have  thought  it  necessary  to  add  anything  to  what 
has  been  said  by  my  Brother  Cresswell,  but  for  an  ex- 
pression  used  by  him  which  may  be  misunderstood.  I  do 
not  agree  in  the  suggestion  that  has  been  made  by 
counsel,  that  this  case  is  to  be  governed  by  the  rule 
which  prevails  in  cases  of  valuation  by  arbitratora  An 
arbitrator  is  bound  to  pursue  the  submission  in  every 
material  point.  The  same  principle  does  not  apply  to  a 
case  of  this  sort  Here  we  are  to  look  to  the  substance: 
and  I  think  there  was  abundant  evidence  that  the  valua- 
tion did  take  place. 

Cresswell,  J.  I  referred  to  the  case  of  Waddle  v. 
Dawnmcm,  not  as  an  authority  which  was  to  govern  our 
decision  upon  this  occasion,  but  merely  as  an  instance  of 
the  application  of  the  principle. 

WiLLES,  J.,  concurred. 

Jervis,  C.  J.  I  must  confess  I  felt  some  difficulty  at 
the  trial;  and  my  doubts  are  not  entirely  removed  now. 
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I  rejoice,  however,  that  my  learned  Brothers  have  been  1856. 

able  to  arrive  at  the  conclusion  they  have  come  to.    The  Gobdor 

defence  was  not  one  which  could  be  commended.  WHrrraouaB. 

Rule  discharged. 


HiRSCH  and  Others  v,  CoATEa 
Fountain  and  Others,  Garnishees.  j^^^  12. 

J.  HIS  was  an   action   upon    a  bill    of  exchange  for  An  order  upon 

2o6i.  198.,  against  the  defendant  as  acceptor.     On  the  under theCSrd 

1 9th  of  March  last  a  writ  was  issued  under  the  Summary  ^^on^Uw 

Procedure  on  Bills  of  Exchange  Act,  1855  (18  &  19  Procedure 

.  .  Act,  1854, 

Vict  c.  67),  upon  which  judgment  was  signed  against  the  17  &  18  Vict 
defendant  on  the  3rd  of  April.  opJmtio"'''' 

On  the  1st  of  April,  the  defendant  by  deed  assigned  Xch^^e**^' 
to  one  Richard  Hall,  his  executors,  &c.,  "  all  and  singu-  judgment- 
lar  the  household  goods  and  furniture,  plate,  linen,  china,  already  divesi- 
stock  in  trade,  ready  money,  debts  and  securities  for  ^^^^^^ 
7iianey,  books  of  account,  bonds,  biUs,  and  all  and  every 
other  the  personal  estate  and   effects  whatsoever  and 
wheresoever,  and  of  what  nature,  kind,  or  sort  soever, 
belonging,  due,  or   owing   to   him,^'   in   trust  for  the 
benefit  of  all  his  creditors  who  should    execute  that 
deed. 

Hall  took  possession  of  the  defendant's  effects  under 
this  assignment,  and  gave  notice  thereof  to  the  plaintiffs 
on  the  3rd  of  April  On  the  Ist  of  May  the  defendant 
was  served  with  a  summons  calling  upon  him  to  shew 
cause  why  he  should  not  be  examined  before  one  of  the 
masters,  or  such  other  person  as  the  judge  should  appoint^ 
touching  any  and  what  debts  were  owing  to  him, — under 
the  Common  Law  Procedure  Act,  1851,  17  &  18  Vict 
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1856. 
HnuscB 

V, 
COATXS. 

Order  of 
May  5. 


Order  of 
May  14. 


c.  125,  s.  60.  This  summons  came  on  for  hearing  before 
Williams,  J.,  on  the  5th  of  May,  when  the  followmg 
order  was  made : — 

"Upon  reading  &c.,  I  do  order  that  the  judgment 
debtor  do  attend,  and  that  he  be  orally  examined  as  to 
any  and  what  debts  are  owing  to  him,  before  Mr.  John 
England,  of  HuU,  solicitor,  at  such  time  and  place  as  he 
may  appoint;  and  that  the  said  judgment-debtor  do 
produce  such  of  his  books  as  are  in  his  possession  or 
control  before  the  said  examiner  at  the  time  of  such  ex- 
amination: And  I  reserve  all  question  of  costsL'^ 

The  defendant,  in  pursuance  of  that  order,  attended 
before  Mr.  England,  and  stated  that  he  had  no  debts 
owing  to  him,  inasmuch  as  he  had  assigned  them  to 
Hall  for  the  benefit  of  his  creditors. 

On  the  14th  of  May  the  following  order  was  made  bjr 
Crowder,  J.,  at  the  instance  of  the  plaintiflfe:— * 

"  Upon  hearing  the  attorneys  or  agents  for  the  judg- 
ment-creditors, and  upon  reading  the  affidavit  of  William 
Cooke,  I  do  order  that  all  debts  due  and  owing,  or  ac- 
cruing due,  firom  the  above-named  garnishees  to  the 
above-named  judgment-debtor  be  attached  to  answer  a 
judgment  recovered  against  the  above-named  judgment- 
debtor  on  the  3rd  of  April,  1856,  by  the  above-named 
judgment-creditors,  in  the  court  of  Common  Pleas,  for 
260L  19«.,  debt  and  costs.  I  further  order,  that  the 
above-named  garnishees,  their  attorney  or  agent,  attend 
me  at  my  Chambers,  &c.,  on  Thursday,  the  22nd  day  of 
May  instant,  at  3  of  the  clock  in  ihe  afternoon,  to  shew 
cause  why  they  shotdd  not  pay  the  judgment-crediU»s 
the  debt  due  from  them  to  the  judgment-debtor,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  said 
judgment-debt." 

The  parties  accordingly  attended  before  Crowder,  J., 
on  the  22nd  of  May,  when,  the  garnishees  admitting 
that  they  were  indebted  to  the  defendant  in  the  sum  of 
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8^.  58.  Sd.,  but  setting  up  the  assignment  as  an  answer  to        1856. 
the  application,  the  learned  judge  gave  them  the  option       Hirscb 
of  taking  an  issue  to  try  the  question  as  to  the  right  of       CoItw. 
the  plaintiffs  to  attach  the  debt,  or  of  paying  the  amount, 
and  adjourned  the  summons  until  the  26th.     The  parties 
again  attended  before  Crowder,  J.,  on  that  day,  when, 
the  attorney  for  the  garnishees  declining  to  take  an 
issue  as  proposed,  the  learned  judge  made  an  order  upon 
them  for  payment  of  the  debt  of  81.  58.  8d.  to  the  judg- 
ment-creditors. 

Unthanky  on  a  former  day  in  this  term,  obtained  a 
rule,  on  behalf  of  the  garnishees,  calling  upon  the 
plaintiffs  to  shew  cause  why  the  orders  of  Crowder,  J., 
sliould  not  be  rescinded,  and  why  they  shotJd  not  pay 
to  them  or  their  attorneys  the  costs  of  and  occasioned 
by  the  application,  on  the  ground,  that,  at  the  time  that 
order  was  made,  there  was  no  debt  due  fix)m  them  to 
the  defendant  which  was  susceptible  of  attachment 
[  WiOes,  J.,  referred  to  Watte  v.  Porter,  3  Ellis  &  B. 
743].  (a) 

Brewer  now  shewed  cause.  TTie  question  tiutis  upon 
the  60th  and  61st  sections  of  the  17  &  18  Vict  c.  125. 
The  60th  section  enacts,  that  "  it  shall  be  lawful  for  any 
creditor  who  has  obtained  a  judgment  in  any  of  the 
superior  courts  to  apply  to  the  court  or  a  judge  for  a 
rule  or  order  that  the  judgment-debtor  should  he  orally 
examined  as  to  any  and  what  debts  are  owing  to  him, 
before  a  master  of  the  court,  or  such  otJier  person  as  the 
court  or  judge  shall  appoint;  and  the  court  or  judge 
may  make  such  rule  or  order  for  the  examination  of  such 

(a)  UntJiank  also  objected,  to  the  plaintifEtj*  attorney,  and 
that  the  principal  affidavit  on  not,  as  required  by  s.  61,  by 
which  the  order  had  been  ob-  "  the  plaintiffs  or  their  at- 
tained was  made  by  the  clerk  torney." 
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1856.  judgment^ebtor,  and  for  the  production  of  any  books  or 
HiRsoB  documents,  and  the  examination  shall  be  cxmdncted  in 
COATK&  ^^  same  manner  as  in  the  case  of  an  oral  examination 
of  an  apposite  party  before  a  master  under  this  act'' 
And  the  61  st  section  enacts,  that  "it  shall  be  lawful  for  a 
judge,  upon  the  ex  parte  application  of  sudi  judgment- 
creditor,  either  before  or  after  such  oral  examination, 
and  upon  affidavit  by  himself  or  his  attorney  stating 
that  judgment  has  been  recovered,  and  that  it  is  still  un- 
satisfied, and  to  vrhat  amount,  and  that  any  other  person 
is  indebted  to  the  judgment-debtor,  and  is  within  the 
jurisdiction,  to  order  that  all  debts  owii^  or  accroing 
from  such  third  person  (hereinafter  called  the  garnishee) 
to  the  judgment-debtor  shall  be  attached  to  answer  Uie 
judgment-debt;  and  by  the  same  or  any  subsequent 
order  it  may  be  ordered  that  the  garnishee  shall  i^pear 
before  the  judge  or  a  master  of  the  courts  as  such  judge 
shall  appoint,  to  shew  cause  why  he  should  not  pay  the 
judgment-creditor  the  debt  due  from  him  to  the  judg- 
ment-debtor, or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment-debt.''  [Jervis,  C  J.  The  questioD 
is,  whether  an  assignment  of  the  debt  takes  it  out  ot 
that  clause.]  The  only  question  is  as  to  the  second 
order,  of  the  26th  of  May  (that  of  the  14th  being  clearly 
regular) ;  and  that  order  was  made  by  the  learned  judge 
after  he  had  been  informed  of  the  assignment,  and  was, 
it  is  submitted,  warranted  by  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854.  The  garnishees 
declined  to  try  an  issue.  [Jervia,  C.  J.  The  62nd 
section  provides  that  **  service  of  an  order  that  debts  due 
or  accruing  to  the  judgment-debtor  shall  be  attached,  or 
notice  thereof  to  the  garnishee,  in  such  manner  as  the 
judge  shall  direct,  shall  bind  such  debts  in  his  handa" 
If  that  means,  that  the  order  gives  the  judgment- 
creditor  a  right  to  receive  the  proceeds,  that  can  hardly 
apply  where  the  debt  has   been    previously  assigned. 
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Williama,  J.,  referred  to  Weestoby  v.  Day,  2  ElHs  &  B.       1856. 
605.]     It  is  submitted,  that  the  debt,  though  assigned,       Hibsoh 
is  attachable  under  s.  61.     [Creaawell,  J.  Why  should       Cotan, 
we  give  a  larger  meaning  to  the  words  of  this  ad^  than 
to  the  assignment  under  a  bankruptcy?    That,  it  is  well 
known,  conveys  only  debts  which  the  bankrupt'  was  le- 
gally and  equitably  entitled  to  receive.]     The  first  order 
of  Crowder,  J.,  viz.  that  of  the  14th  of  May,  is  clearly 
unobjectionable.     The  assignment  may  never  be  carried 
out,  and  the  debt  never  paid.     If  the  court  should  think 
the  order  of  the  26th  of  May  ought  to  be  set  aside,  they 
will  probably,  in  exercise  of  the  discretion  given  them 
by  the  67th  section,  make  the  applicant  pay  the  costs. 
{JerviSf  C.  J.  I  do  not  think  this  is  a  case  for  costs  on 
either  side.] 

Unthank,  in  support  of  his  rule.  In  Kennett  v.  The 
Westminster  Improvement  Commissioners,  11  Exch. 
34'9,  the  court  of  Exchequer  rescinded  an  order  of  this 
sort  imder  circumstances  very  similar  to  those  of  the 
present  caae.  The  Westminster  Improvement  Commis- 
sioners, incorporated  by  act  of  parliament  for  the  purpose 
of  effecting  certain  improvements  in  Westminster,  were 
empowered  to  borrow  money  on  bond,  and  to  advance 
money  to  builders  for  building  purposes.  By  the  con- 
dition of  these  bonds,  all  the  bond-holders  were  to  be 
paid  pari  passu.  The  commissioners  advanced  a  certain 
sum  to  one  Mackenzie,  a  builder.  The  plaintiff  sued 
the  commissioners  on  one  of  their  bonds,  and  they 
suffered  judgment  by  default.  The  judgment-creditor 
obtained  an  order  to  attach  the  debt  due  to  the  commis- 
sioners &om  Mackenzie:  and  it  was  held,  that  the  debt 
was  not  one  to  which  the  provision  in  question  was 
applicable,  inasmuch  as  the  judgment-creditor  could  not 
enforce  immediate  payment  of  his  judgment,  and  the 
effect  of  the  garnishment  would  be  to  give  him  a  priority 


76S  IN  THE  COMMON  PLEAS, 

1856.  oyer  the  other  bond-holderB.  In  delivering  tiiejadg- 
H1B8OH  ment  of  the  court,  Piatt,  B.,  there  says:  ''The  interfier- 
CoATBB.  ^^'^^  ^^  ^^  j^^^  hi  these  cases  of  attachment  is  discre- 
tionary. It  is  not  every  debt  due  to  a  judgment-debtor 
that  is  to  be  attached  The  debt  may  be  attended  with 
circumstances  which  would  prevent  the  judgment-€re> 
ditor  fiom  enforcing  its  immediate  payment,  and,  ifdiere 
such  is  the  case,  it  is  not  a  debt  of  the  nature  contem* 
plated  by  this  ad^  [Jervi8,C.J.  Touaieaakingusto 
decide  a  complicated  question  on  motion.  The  gar- 
nishees do  not  deny  that  they  owe  the  debt.  The  fint 
order  is,  to  attach  all  debts:  there  can  be  nothing  wrong 
in  that  I  think  you  ought  to  have  a  scire  fBudaa,  ao  as 
to  have  the  question  put  on  the  record  and  propeily 
tried.]  That  is  done  only  where  the  garnishee  disputes 
his  liability:  &  64.  [Cre88well,J.  Are  not  the  gar- 
nishees here  disputing  their  liability  to  be  called  upon  to 
pay  the  debt  to  the  judgment-creditor  ?  Possibly  you 
might  shew  for  cause  on  the  scire  Bsudas  that  you  ought 
not  to  pay  him,  because,  although  you  owed  the  debt  to 
the  judgment-debtor,  by  reason  of  the  prior  asaignment 
it  is  in  equity  payable  to  another  person.]  Where  the 
matter  is  clear,  as  it  is  here,  the  court  will  not  pot  the 
parties  to  the  useless  expense  of  that  drcuitous  remedy. 
It  clearly  is  not  every  debt  that  is  within  the  statuta 

JsRYlS,  C.  J.  I  am  of  opinion  that  the  order  of  the 
26th  of  May  should  be  set  aside,  but  that  the  order  of  the 
14th  is  good.  The  construction  I  put  upon  the  statute 
is  this: — Where  a  party  has  obtained  a  judgment,  and 
there  are  debts  owing  to  his  judgment-ddiitor,  he  may  go 
before  a  judge  and  obtain  an  ex  parte  order,  under  &  61, 
to  attach  all  debts  (a)  owing  or  accruing  to  the  judgment- 
debtor;  and  that  order  binds  all  debts,  and  makes 

(a)  All  debts  owing  or  accruing  from  such  third  penoUj  1.  €. 
the  person  sworn  to  be  indebted, — ^not  <xll  debu,  generally. 
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ultimately  available  to  the  execution-creditor  so  much  as  1856. 
may  remain  afler  satisfying  all  equitable  claims  thereon.  Hibscb 
If  the  debts  are  assigned,  and  the  assignment  swallows  Ck>ATi8. 
up  the  whole,  then  the  judgment-creditor  gets  nothing. 
The  proper  course  of  proceeding  is,  to  call  the  debtor  (or 
the  garnishee)  before  a  judge,  to  say  whether  he  admits 
or  disputes  the  debt;  and  it  must  be  a  debt  due  or 
accruing  in  respect  of  which  the  judgmentrdebtor  has  a 
beneficial  interest  If  the  debtor  has  charged  or  parted 
with  his  interest  in  the  debt,  then,  except  as  to  any 
excess  beyond  the  amoimt  of  the  charge,  no  interest  will 
go  to  the  person  obtaining  the  order.  The  result  would 
be  this, — The  judgment-creditor  would  call  the  garnishee 
before  a  judge.  If  he  admits  the  debt,  and  disputes  his 
liability  to  pay,  on  the  ground  that  his  creditor  has 
assigned  his  interest  in  the  debt,  and  therefore  he  is 
liable  to  the  assignee,  the  judgment-creditor  must  pro- 
ceed by  scire  £icias  under  s.  64,  caUing  upon  the  gar- 
nishee to  shew  cause  why  execution  should  not  issue 
against  him  for  the  alleged  debt,  and  for  costs  of  suit: 
and,  in  my  opinion,  it  would  be  a  good  plea  to  say, — "  I 
decline  to  pay  you,  the  judgment-creditor,  because  the 
judgment-debtor  has  assigned  my  debt  to  a  third  per- 
son, and  I  am  liable  to  pay  it  to  that  third  person.'^  For 
these  reasons,  I  think,  that,  though  the  first  order  made 
by  my  Brother  Crowder  was  right,  the  second  was  wrong ; 
and  that,  upon  the  facts  brought  before  us,  there  is 
nothing  to  entitle  the  judgment-creditors  to  call  upon  the 
garnishees  to  pay  the  debt  to  them.  I  think  the  rule 
should  \ye  made  absolute  without  costa 

Crisswell,  J.     I  quite  concur  in  the  view  of  the 
statute  taken  by  the  Lord  Chief  Justice. 

Williams,  J.  I  concur  with  my  Lord  and  my  Brother 
Cresswell,  but  not  without  some  little  doubt  My  Brother 
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1856.  Crowder  proceeded  upon  this  view  of  the  statute: — 
HiBsoH  When  the  parties  were  before  him  at  Chambers  under 
Ck>ATE8.  the  63rd  section,  the  garnishees  did  not  dispute  liiai 
the  debt  was  due  from  them  to  the  judgment-debtor: 
and,  in  that  case,  the  statute  says  that  the  judge  may 
order  execution  to  issue.  The  learned  judge  thought 
that  the  statute  was  imperativa  But  I  doubt  whether 
the  debt  there  spoken  of  does  not  mean  a  debt  that  is  en- 
forceable in  the  manner  provided  for  by  the  act;  or,  in 
other  words,  whether  an  order  can  be  made  where  the 
affidavits  disclose  the  fact  of  a  previous  assignment  of 
the  debt  to  a  third  person.  I  think,  however,  enough 
will  be  done  by  setting  aside  the  order  of  the  26th  of 
May. 

WiLLES,  J.  I  think  this  statute  must  be  construed 
like  any  other  statute,  giving  its  words  their  plain  ordi- 
nary and  proper  sense.  So  construing  it,  I  think  it  can 
only  operate  to  give  the  judgment-creditor  the  same 
degree  of  charge  upon  the  debts  which  are  the  subject 
of  the  order,  as  an  assignment  in  bankruptcy  would 
give, — such  as  the  judgment-debtor  was  entitled  to  at 
law  and  in  equity.  Putting  that  construction  upon  the 
statute,  no  other  course  can  be  pursued  than  that  which 
my  Lord  has  pointed  out  As  to  the  first  order,  as  at 
present  advised,  I  think  we  ought  not  to  interfere  with 
it.  It  is  merely  an  ex  parte  order,  which  stands  or  &1I8 
with  the  subsequent  order:  and  probably  Mr.  Unthank's 
purpose  will  be  sufficiently  answered  by  oxur  setting  aside 
the  latter.  It  is  not  unlike  the  case  of  an  order  fiv 
charging  stock  under  the  1  &  2  Vict  c  110,  s.  14, — as 
to  "which  the  observations  of  the  Lord  Chancellor  upon 
the  case  of  Watts  v.  Porter,  in  Beavan  v.  Lord  Oorford, 
26  Law  Joum.  Chan.  299, 306,  are  weU  worthy  of  atten- 
tion. In  the  present  case  it  appears,  that^  before  the 
judgment  was  obtained  against  him,  the  debtor  assigned 
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(amongst  other  things)  all  his  debts  to  a  third  person.        1856. 
It  follows,  therefore,  that  no  order  can  be  made  con-       Hirsch 
ferring  on  the  judgment-creditor  a  right  which  the  judg-       Coliro. 
ment-debtor  had  already  divested  himself  of.     Upon  that 
ground,  I  think  the  order  of  the  26th  of  May  should  be 
set  asida     With  regard  to  that  of  the  14th  of  May,  if  it 
has  any  effect  independently  of  the  statute,  we  ought 
not  to  interfere  with  it:  if  not,  the  garnishees  will  not  be 
hurt  by  it 

Rule  absolute  to  set  aside  the  order  of 
the  26th  of  May,  without  costs. 


Clarke  v.  Westropk 

June  10. 

1  HE  plaintiff  declared,  in  his  first  count,  for  money  The  plaintiff 
payable  by  the  defendant  to  the  plaintiff  for  certain  Jhe^o^i^^u^Puon 
fixtures,  chattels,  and  effects  bargained   and  sold  and  of  a  farm  under 

,  ^  .  a  written 

relmqmshed  and  given  up  by  the  plaintiff  to  and  in  agreement,  by 
favour  of  the  defendant  at  his  request,  and  for  and  in  agreed, 
respect  of  the  plaintiff  having  relinquished  and  given  up  ^^^^l^*  ^^^ 
to  and  in  favour  of  the  plaintiff,  at  his  request,  and  for  pay  5/.  sterling 
and  in  respect  of  the  defendant  having  received  the  of  fodder, 
benefit  and  advantage  of  certain  work  and  labour  done,  ^^g'  or***™* 
and  materials  provided,  and  moneys  expended  by  the  *^?^"X*^^^*^?j 

or  carried  off 
the  premises,  and  the  same  sum  for  every  load  of  hay  or  wheat  straw  sold  or  carried  off 
the  premises,  for  which  there  should  not  be  two  loads  of  good  dung  or  other  manure 
(at  the  option  of  the  landlord)  to  be  spent  on  the  premises;'*  and  also  **  to  purchase  all 
the  hay,  sanfoin,  and  tares  now  in  the  yard,  al^o  all  the  dung  and  manure  now  on  the 
premues,  also  all  the  straw  from  the  crops  now  stacked  or  about  to  be  stacked  in  the 
yard,  paying  a  fair  price  for  the  same,  to  be  ascertained  by  valuers  on  both  sides.*'  And 
the  landlord  engaged,  on  the  tenant's  quitting  the  fiirm,  to  purchase  all  bay,  sanfoin,  and 
tares  in  the  yard,  the  produce  of  the  fiirm ;  also  all  straw  from  the  o#ops  of  the  previous 
harvest  that  might  be  on  the  premised,  pacing  a  fiur  price  for  the  same,  to  be  ascertained 
by  valuers  on  both  sides : " — 

Held,  that  the  plaintiff,  not  being  by  the  terms  of  the  agreement  entitled  to  be  paid 
for  the  manure  at  the  expiration  of  his  tenancy,  was  only  entitled  to  be  paid  for  the 
straw  at  a  fodder  price,  viz.  one  half  the  market  price. 

Held  also,  that,  the  incoming  tenant  having  consumed  the  straw,  and  the  valuers 
named  by  the  parties  not  having  agreed  upon  the  valuation,  or  appointed  an  umpire, 
the  plaintiff  was  entitled  to  maintain  an  action  for  it  as  upon  a  quantum  meruit. 
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1856.  plaintiff  in  and  about  the  ploughing,  harrowing,  rolling. 
Clabkb  scarifying,  clod-crushing,  drilling,  folding,  manuring, 
Wmtropb.  Bowing,  and  otherwise  cultivating  and  improving  divers 
lands  by  the  plaintiff  ploughed,  harrowed,  rolled,  scari- 
fied, drilled,  crushed,  folded,  manured,  80wed,and  otherwise 
cultivated  and  improved,  as  tenant  thereof,  and  the 
benefit  whereof  the  plaintiff  had  not  received,  nor  any 
equivalent  thereto,  on  entering  the  said  lands. 

The  second  count  was  for  work  done,  and  materials 
for  the  same  provided,  by  the  plaintiff  for  the  defendant, 
at  his  request;  the  third,  for  hay,  straw,  chaff,  colder,  and 
goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant; the  fourth,  for  hay,  straw,  chaff,  colder,  and  goods 
bargained  and  sold  by  the  plaintiff  to  the  defendant,  at 
his  request;  the  fifth,  for  money  paid  by  the  plaintiff  for 
the  defendant,  at  his  request;  and  the  sixth,  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiff  on 
accounts  stated  between  them :  and  the  plaintiff  claimed 
336^.  148.  9d 

The  particulars  of  the  plaintiff's  claim,  specially  in- 
dorsed on  the  writ,  were  as  follows : — 

"The  plaintiff  claims  the  sum  of  3362.  l-te.  9ci.. 
viz. 

'*  For  the  price  and  value  of  work  per- 
formed and  seeds  and  materials  supplied 
by  the  plaintiff  for  the  defendant  at  and 
upon  certain  lands  and  premises  called 
Morden  Heath  Farm,  in  the  county  of 
Cambridge,  between  the  1st  of  March  and 
the  29th  of  September,  1853   .        .         .        25   12     8 

"  And  for  the  price  and  value  of  certain 
hay,  straw,  chaff,  and  colder,  and  fixtures 
belonging  to  the  plaintiff,  and  for  plough- 
ing, harrowing,  rolling,  scarifying,  clod- 
crushing,  drilling,  folding,  carting,  and 
other    agricultural    work,    matters,   and 
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things  done  and  performed  by  the  plaintiff,  1856. 

and  used  and  consumed  by  the  defendant  Clabkb 

at  and  upon  the  said  farm,  lands,  and  pre-  Wkotropb. 

mises  between  the  1st  day  of  March,  1853, 

and  the  Ist  day  of  June,  1854.        .        .  611     2     1 


0^636  14    9 
''  Less  cash  paid  on  account .        .        .    300    0    0 


,£>336  14    9" 


The  defendant  pleaded  not  guilty,  and  payment. 

The  cause  was  tried  before  Williams,  J.,  at  the  first 
sittmg  in  London  in  Easter  Term  last.  The  facts  which 
appeared  in  evidence  were  as  follows: — On  the  20th  of 
April,  1839,  William  Clarke  (the  plaintiff's  father),  and 
John  Stock  Clarke  (his  brother),  entered  into  a  written 
agreement  with  Lord  Hardwicke  for  a  lease  of  Morden 
Heath  Farm  (then  consisting  of  774  acres),  for  fourteen 
years  from  Michaelmas  then  next,  at  the  yearly  rent  of 
GoOl.     The  agreement  was  as  follows: — 

"  Memorandum  of  an  agreement  made  the  30th  day  of  Agreement. 
April,  1839,  between  Francis  Hart,  Wimpole,  county  of 
Cambridge,  for  the  Right  Hon.  the  Earl  of  Hardwicke, 
on  the  one  part,  and  Messrs.  William  and  John  Stock 
Clarke,  both  of  Steeple  Morden,  in  the  said  county : 

"  Whereas  the  said  William  and  John  Stock  Clarke 
agree  to  hire  of  the  Right  Hon.  the  Earl  of  Hardwicke 
all  that  farm  and  lands  known  as  Morden  Heath  Farm, 
situate  in  Steeple  Morden,  county  of  Cambridge,  under 
the  regulations  hereafter  specified,  containing  the  ad- 
measurement and  at  the  annual  rent  of  the  same,  774 
acres,  at  6501.  per  annum.  1.  We  agree  to  hire  the  said 
farm  for  fourteen  years  from  Michaelmas,  1839;  the  rent 
to  commence  on  Michaelmas  Day,  29th  of  September, 
1839,  and  to  be  paid  quarterly,  if  called  upon  so  to  do, 
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1856.       viz.  Ist  April,  Ist  July,  Ist  October,  and  Slst  December; 
Clabkb      and,  if  not  so  called  upon,  to  payat  the  usual  half-yeaily 

Wktbofb.     fl'Udit : 

"  2.  We  agree  to  pay  all  rat€»,  taxes,  and  assessments 
on  the  said  farm;  the  land-tax  to  be  repaid  on  audit- 
day: 

**  3.  We  agree  to  farm  the  land  upon  the  four-courae 
system,  never  taking  two  white  straw  crops  off  the  land 
in  succession  (cole-seed  left  to  stand  as  a  crop  to  be  consi- 
dered as  a  white  straw  crop),  and  to  reside  upon  and 
cultivate  the  farm  in  a  good  husbandlike  manner: 

"  4.  We  agree  to  pay  51.  sterling  for  every  load  of 
fodder,  straw,  haum,  dimg,  or  tiunips  which  shall  be 
sold  or  carried  off  the  premises,  and  the  same  sum  for 
every  load  of  hay  or  wheat  straw  sold  or  carried  off  the 
premises,  for  which  there  shall  not  be  two  loads  of  good 
dung  or  other  maniu^  (at  the  option  of  the  landlord)  to 
be  spent  on  the  premises;  and  40Z.  for  every  acre,  and 
in  proportion  for  any  smaller  quantity  than  an  acre,  of 
pasture  or  meadow  ground  converted  into  tillage  without 
permission  in  writing: 

"  5.  We  agree  to  clean  and  scour  out  all  ditches, 
drains,  and  watercourses,  to  keep  clean  all  young  quick, 
to  repair  all  fences  for  the  protection  of  young  hedges 
(Lord  Hardwicke  supplying  the  rough  material),  and 
also  to  repair  or  make  new  one  twelfth  part  of  the 
fences  every  year,  and  to  consume  and  spend  all  the 
hay,  straw,  haimi,  clover,  sanfoin,  and  tares  produced  on 
the  £su*m,  or  some  part  thereof,  during  the  year: 

"  6.  We  agree  to  acquaint  Lord  Hardwicke's  steward 
before  a  hedge  is  Isdd,  and  receive  his  permission  pre- 
vious to  putting  up  or  taking  away  gates,  cutting  spin- 
neys, or  with  any  desire  to  perform  any  act  whereby  the 
state  of  the  property  may  be  changed  in  any  way  or  in 
any  feature: 

"7.  We  agree  to  protect  all  hedge-row   and  other 
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timber  on  the  farm,  and  to  pay  208.  for  every  tree,        1856. 
young  or  old,  pruned,  cut,  or  lopped,  the  loppings  of       Clawm 
pollards  excepted:  Westropb. 

*'8.  We  agree  to  Lord  Hardwicke's  right  to  plant 
trees,  erect  cottage  buildings,  and  to  allot  gardens;  a 
fair  abatement  of  rent  to  be  made  in  lieu,  to  be  settled 
by  arbitration,  if  necessary : 

*'  9.  We  agree  not  to  underlet,  part  with,  or  assign 
any  portion  of  the  farm,  without  the  written  permission 
of  Lord  BCardwicke  or  his  steward: 

"10.  We  agree  to  carry  and  draw  all  materials  for 
the  repairs  o!  the  farm,  and  to  report  when  small  re- 
pairs are  required;  and  we  agree  to  the  article  hereafter 
explained,  intitided  'Tenants'  Repairs:' 

**  1 1.  We  agree,  twice  in  every  year,  at  proper  seasons,  . 
to  mow  the  rushes,  thistles,  and  weeds,  to  have  whins 
and  brambles  stubbed  up,  which  may  be  found  growing 
upon  the  pasture  fields,  the  sides  of  the  arable  land,  and 
in  the  lanes  and  hedges  adjoining  the  farm;  and,  in  de- 
fault of  this,  viz.  hedges,  fences,  and  ditches  not  pro- 
perly cut  and  scoured,  rushes,  thistles,  and  weeds  not 
twice  mown,  whins  and  brambles  not  stubbed  up,  after 
two  months  notice  by  Lord  Hardwicke  or  his  steward, — 
we  agree  that  they  or  either  of  them  may  employ 
proper  persons  to  do  the  same,  the  expense  of  which  we 
hereby  make  ourselves  responsible  for,  and,  for  non-pay- 
ment of  the  same,  do  agree  to  its  being  recovered  in  the 
same  manner  as  arrears  of  rent : 

"  1 2.  We  agree  to  paint  the  inside  and  outside  of 
doors,  window-frames,  door-sills,  window-sills,  gratings, 
and  all  manner  of  wood-work  about  and  in  the  house, 
once  every  three  years,  with  two  coats  of  oil-paint  inside 
and  three  good  coats  of  oil-paint  outside,  and  to  tar  with 
one  good  coat  of  Stockholm  tar  all  the  farm  buildings 
and  gates  (except  such  as  we  choose  to  paint)  once  in 
three  years;  and,  in  default  thereof  after  a  fortnight's 

VOL.  xvin— c.  B.  3  E 
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1856.        notice,  wc  agree  to  Lord  Hardwicke  or  his  steward  send- 

Clarke       ing  proper  persons  to  do  the  same, — ihe  expense  of 

WK8TR0PB.     which  we  hereby  make  ourselves  responsible  for,  and 

for  the  non-payment  of  the  same  do  agree  to  its  being 

recovered  in  the  same  way  as  arrears  of  rent: 

"  1 3.  We  agree  to  Lord  Hardwicke  or  incomii^ 
tenant  sowing  what  quantity  of  seeds  they  please  upon 
such  part  of  the  farm  as  may  be  sown  with  Lent  grain 
in  the  last  year  of  our  occupying  the  same : 

"  14*.  We  agree  to  prevent  all  persons  from  shooting, 
fishing,  coursing,  and  hunting  over  the  farm,  except 
Lord  Hardwicke  and  his  friends,  whose  exdusive  right 
to  do  so  we  hereby  acknowledge;  and  we  agree  to  pro- 
secute all  poachers  and  trespassers  in  pursuit  of  game  aa 
the  farm, — ^the  expenses  incurred  in  such  case  to  be  paid 
by  Lord  Hardwicke: 

"  15.  We  agree  to  purchase  all  the  hay,  sanfoin,  and 
tares  now  in  the  yard,  also  all  tlie  dung  and  manure 
now  on  tlie  premisea,  also  all  the  straw  from  the  crops 
now  stacked  or  about  to  be  stacked  in  the  yard,  payii^ 
a  fair  price  for  the  same,  to  be  ascertained  by  valuers  on 
both  sides : 

''  1 6.  We  agree,  on  leaving  the  farm,  to  fumisb  an 
inventory  of  the  fixtures  &c.  belonging  to  the  fieumi-house 
and  buildings  when  the  farm  was  entered  upon ;  and  do 
agree  to  give  up  all  the  fixtures  in  as  good  repair,  fftir 
allowance  being  made  for  wear  during  the  term: 

"  17.  We  do  also  agree  to  draw,  from  any  place  within 
fifteen  miles,  ten  tons  of  coals  per  annum,  for  the  use 
of  the  mansion  of  Wimpole,  at  such  times  as  Lcmi 
Hardwicke  may  desire. 

"  As  witness  our  hands  this  20th  day  of  April,  1839. 

"  Francis  Hart 
"  William  Clarke, 
"J.  &  Clarke. 

"I,  Charles  Ph'l^'p.  Eiirl  of  Hardwicke,  do  agree  to 
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let  the  said  farm  for  the  yearly  rent,  mode  of  payment,       1856. 
and  under  the  conditions  B8  aforesaid:  Clabke 

**  2.  I  agree  to  supply  rough  timber  for  the  repairs  of    Westropb. 
fences,  gates,  and  bridges,  for  making  trunks  or  bunnies, 
as  also  for  repairs  in  farm-yard  if  considered  necessary: 

''  3.  I  agree  to  perform  all  substantial  repairs,  as  enu- 
merated in  the  article  '  Landlord's  Repairs ;'  to  allow  tiles, 
bricks,  and  lime  for  jobbing  repairs ;  to  make  good  the 
effects  of  time,  fire,  or  tempest;  but  not  to  repair  defects 
occasioned  by  the  neglect  of  tenants,  tenants'  servants, 
or  by  stock: 

"  4.  I  agree  to  supply  quickset  for  the  repairing  and 
planting  afresh  any  fences  required  by  the  tenants  for 
the  improvement  of  the  farm,  and  to  furnish  rough 
material  for  fencing  the  same, — the  tenants  keeping  the 
quick  clean  and  protected: 

"  5.  I  agree  to  purchase  of  Mr.  Clarke,  on  his  leaving 
the  farm,  all  hay,  sanfoin,  and  tares  in  the  yard,  the 
produce  of  the  farm;*  also  all  straw  from  the  crops  of  ♦"All dung 

.1  •  -I  J.     .  1     .  1  xi  •  *od  manure  on 

the  previous  harvest,  that   may  be   on   the  premises,  the  premiaes," 
paying  a  fair  price  for  the  same,  to  be  ascertained  by  «*»^<*o'**- 
valuers. 

"As  witness  my  hand  this  20th  day  of  April,  1839. 

"  Hardwicke." 
"  Landlord's  Repairs. 
"  Walls  of  the  house,  main  beams,  floors,  rafters,  win- 
dow-frames, sills,  and  all  substantial  and  important  work 
on  which  the  strength  and  durability  of  the  buildings 
depend: 

"  In  farm-yard, — ^material  for  walls  and  fences  where 
new,  and  rough  material  generally,  when  considered 
necessary,  and  approved  by  Lord  Hardwicke  or  his 
steward." 

"  Tenants'  Repaira 
"  Tiles  and  slates  to  roof,  glass  to  windows,  locks  to 
doors,  grates,  boilers,  oven,  stack-saddles,  gates,  bridges, 

3  E  2 
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1856.       and  trunkfi,   all   daubing  and   claying   and  straw  for 
Clarke       thatching;  and,  if  supplied  with  tar  for  the  protection  of 
Westrofe.     ^^^  buildings,  to  apply  it  as  directed  by  Lord  Hardwicke 
or  his  steward." 

The  plaintiff  entered  upon  the  occupation  of  the 
farm  in  1848,  upon  which  occasion  he  paid  for  the  crops, 
manure,  tillage,  straw,  &a,  upon  the  farm.  He  quitted 
it  at  Michaelmas,  1853,  when  the  defendant  came  in, 
having  previously  signed  the  following  agreement : — 

"  I,  the  undersigned,  do  hereby  undertake  to  pay  Mr. 
Joseph  Clarke  for  all  the  cultivation  done  upon  the 
fallows  of  the  Morden  Heath  Farm,  and  also  to  pay  for 
the  carriage  and  labour  of  dung  bought  of  Mr.  Clarke, 
and  folding  of  sheep  upon  the  farm,  at  a  valuation  to  be 
made  in  the  usual  way  by  two  indiflFerent  persons,  or 
their  umpire;  the  valuation  to  be  made  before  the  29th 
of  September,  1853.  Witness  my  hand,  this  30th  day 
of  May,  1853.  "  Thomas  Westrope." 

Upon  the  defendant's  coming  in,  a  Mr.  Mann  was  14)- 
pointed  valuer  for  the  plaintiflF,  and  a  Mr.  Nash  for  the 
defendant.  The  fonner  valued  the  fixtures  at  5/.  14«l, 
the  tillages  at  162Z.  138.  7d.,  and  the  foldings  at 
43i.  4«.  iSd.,  which,  added  to  251.  12«.  Sd.  for  goods 
bought  by  the  plaintiff  at  the  request  of  the  defendant, 
made  a  total  of  237i.  48.  9d.  Thus  far  the  two  valuer 
agreed. 

As  to  the  straw,  the  market  value  at  the  time  was  ad- 
mitted to  bo  258.  per  ton,  and  the  plaintiflF's  valuer,  esti- 
mating it  at  a  consuming  price,  or  two-thirds  the  market 
value,  allowed  for  it  373Z.  1 78.  4tZ.,  which,  added  to  the 
2S7L  48.  9d.,  made  a  U)tiil  of  61 U.  2s.  let  The  de- 
fendant's valuer  did  not  concur  in  this  valuation  of  the 
straw,  conceiving  that  it  ought  to  be  estimated  at» 
fodder  or  browsage  price. 

On    the  17th   of    December,  1853,    Mr.  Mann,  the 


TRINITY  TERM,   19  VICTORIA. 


773 


plaintiff's  valuer,  addressed  a  letter  to  Mr.  Nash,  the  de- 
fendant's valuer,  as  follows: — 

*'  If  I  may  judge  by  your  note,  the  only  difference 
between  us  at  Morden  Heath,  is,  the  principle  upon 
which  the  valuation  is  to  be  made.  If  I  construe  the 
words  of  Lord  Hardwicke's  agreement  rightly,  you  are 
to  pay  a  consuming  price  for  the  straw.  I  have  there- 
fore a  right  to  two-thirds  the  market  value.  The  words 
'  browsage'  or  'feed'  are  not  made  use  of  in  any  manner 
in  the  contract" 

Again,  on  tlie  Ist  of  April,  1854?,  he  wrote, — 
''  Mr.  Clarke's  bill  of  extras  [meaning  the  25l.  128.  Sd.] 
does  not  form  any  portion  of  the  things  eniunerated  in 
our  vjduation.  You  once  gave  me  the  names  of  several 
parties  to  choose  a  referee  from,  which  I  have  mislaid ; 
and  I  really  do  not  recollect  who  they  were.  Have  you 
any  objection  to  one  of  the  three  following  names  to 
settle  the  (jucstions  in  dispute,"  &c. 

Again,  on  the  6th  of  April,  1854?,  he  wrote, — 
"  I  think  I  am  justified  in  saying  Mr.  Clarke  has  not 
been  well  used  in  this  affair.  Why  did  you  not  tell  me, 
in  the  first  instance,  Mr.Westrope  objected  to  pay  for 
the  straw  in  accordance  with  the  agreement.  The  first 
word  I  ever  heard  about  it  was  at  Royston,  the  20th  of 
March:  and  then,  unless  Mr.  Clarke  chooses  to  take 
your  terms,  he  is  to  be  handed  over  to  the  tender 
mercies  of  my  Lord  Hardwicke.  The  only  thing  I  had 
to  guide  me,  was,  the  agreement,  and  to  which  I  shall 
stick.  I  had  the  account  of  the  cultivation,  &c.,  from 
Mr.  Clarke  and  Mr.Westrope,  and  at  that  time  he  gave 
me  to  understand  the  extra  account  formed  no  part  of 
the  one  for  our  consideration.  In  accordance  with  your 
note,  you  consider  the  valuation  between  Clarke  and 
Westrope,  as  far  as  you  are  concerned,  is  ended,  save  that 
of  summing  up  the  amount" 


1856. 
Clabkb 

V 

Westropk. 
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1866.  Again,  on  the  19th  of  May,  1854,  he  wrote^ — 

Clabu  "  I  have  ineloeed  you  Mr.  Garke's  private  aoooniit 

WnnoPK     ag&inst  Mr.  Westrope,  and  am  most  anxious  to  close 

that  affiur.    Will  you  submit  it  to  a  third  man,  upon 

the  basis  of  the  agreement  made  by  my  client  with  Lord 

Hardwicka'' 

It  was  proved,  that,  according  to  the  custom  <d  the 
country,  the  incoming  tenant^  in  the  absence  of  a  special 
agreement^  usually  paid  the  outgoing  tenant  for  the 
straw  a  consuming  price,  or  two-thirds  the  market  price; 
but  ihati  if  the  outgoing  tenant  was  bound  to  consame 
all  the  manure  on  the  femn,  the  allowance  in  respect  of 
straw,  as  between  him  and  the  incoming  tenant^  would 
be  only  one  half  of  the  market  price. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the 
plaintiff  was  not  entitled  to  maintain  the  action,  inas- 
much as  there  had  been  no  valuation  pursuant  to  the 
agreement  of  the  30th  of  May,  1853 ;  and  that  the 
terms  of  the  contract  under  which  the  plaintiff  entaied 
upon  the  £Eurm  precluded  any  claim  on  his  part  to  be 
paid  more  than  a  fodder  price  for  the  straw  on  quitting  it 

In  answer  to  questions  put  to  them  by  the  learned 
judge,  the  jury  found  that  it  was  agreed  between  the 
parties  that  the  valuation  of  the  straw  should  be  made 
on  the  same  terms  as  that  of  the  other  matters  meD- 
tioned  in  the  agreement;  that,  on  the  supposition  that 
the  outgoing  tenant  was  entitled  to  the  manure,  the 
straw  was  to  be  paid  for  at  the  rate  of  two-thirds  the 
market  price;  that,  assiuning  the  tenant  not  entitled  to 
the  manure,  the  allowance  for  the  straw  should  be  at  one 
half  the  market  price ;  and  that,  according  to  the  custom 
of  the  country,  where  there  was  no  special  agreement  to 
the  contrary,  the  tenant  was  entitled  to  go  out  as  he 
came  in. 

It  was  agreed,  that  the  court  should  decide  by  wbuM 
fault  the  valuation  went  off. 
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A  verdict  was  accordingly  entered  for  the  plaiutitf  for  1856. 

31H.  28.  Id.y  leave  being  reserved  to  the  defendant  to  Clarke 

move  to  enter  a  nonsuit  on  the  first  point,  or  to  reduce  wbstrope. 
the  damages,  on  the  second,  to  21 5i. 

KnowUsy  accordingly,  in  the  course  of  the  term, 
obtained  a  rule  nisi  to  enter  a  nonsuit,  "  on  the  ground 
that  the  evidence  shewed  that  the  plaintiff  was  not 
entitled  to  maintain  the  action  until  the  amount  had 
been  ascertained  by  arbitrators  or  their  umpire ;"  or  to 
reduce  the  damages  to  21 5i.,  "on  the  ground,  that,  as 
the  plaintiff  was  not  entitled  to  be  paid  for  the  manure 
on  leaving  the  farm,  he  was  only  entitled  to  be  paid  on 
the  lower  scale."  The  cases  of  ThurneU  v.  BalMrnie, 
2  M.  &  W.  786,  ScoU  v.  Avery,  8  Exch.  4.87,  and  Avery 
V.  Scotty  8  Exch.  497,  were  referred  to. 

ByleSy  Serjt,  and  Worlledge,  on  a  former  day  in  this 
term,  shewed  cause.  There  arc  two  questions  for  the 
consideration  of  the  court  in  this  case, — first,  whether 
the  plaintiff  is  entitled  to  maintain  the  action, — secondly, 
on  what  principle  the  damages  are  to  be  estimated. 

1.  It  appears,  that,  in  the  year  1839,  the  plaintiff's  1.  Action 
father  and  uncle  became  tenants  to  Lord  Hardwicke  of 
the  farm  called  the  Morden  Heath  Farm,  under  an 
agreement,  which  contained  (amongst  others)  the  follow- 
ing stipulation  on  the  part  of  the  tenants, — "  We  agree 
to  piurchase  all  the  hay,  sanfoin,  and  tares  now  in  the 
yard ;  oho  all  the  dung  and  mamtre  now  on  tJie  p>'<3- 
mises  ;  also  all  the  straw  from  the  crops  now  stacked  or 
about  to  be  stacked  in  the  yard,  paying  a  fair  price  for 
the  same,  to  be  ascertained  by  valuers  on  both  sides." 
There  was  also  this  stipulation  on  the  part  of  the  land- 
lord as  to  what  he  was  to  pay  on  the  tenants'  quitting 
the  fiirm, — "  I  agree  to  purchase  of  Mr.  Clarke,  on  his 
leaving  the  farm,  all  hay,  sanfoin,  and  tares  in  the  yard, 
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1856.        tJie  produce  of  the  fieurm;  also  all  straw  firom  the  crops 
Clabkb       of  the  previous  harvest  that  may  be  on  the  premises^ 
WieTROFi.     ps^yu^g  &  f^dr  price  for  the  same,  to  be  ascertaiiied  by 
valuers  on  both  sides.'"    The  tenants  also  agreed  to  pay 
51.  a  load  for  every  load  of  fodder,  straw,  hauiD,  dung;  or 
turnips  which  should  be  sold  or  carried  cS  the  piemiaefl; 
and  the  same  sum  for  every  load  of  hay  or  wheat  straw 
sold  or  carried  off  the  premises,  for  which  there  should 
not  be  two  loads  of  good  dimg  or  other  manure  (at  the 
option  of  the  landlord)  to  be  spent  on  the  pr^nises^ — 
which  clearly  confines  the  plaintiff  to  a  consuming  prica 
The  plaintiff  succeeded  to  the  farm  in  1848.     The  term 
expired  at   Michaelmas,  1853,  before  which    day   the 
defendant  was  let  into  possession,  using  the  straw  as  he 
wanted  it>  and  for  which  he  verbally  agreed  to  pay 
upon  the  same  terms  as  he  had  agreed  in  writing  to  pay 
for  tillage,  &c.  viz.  "  at  a  valuation,  to  be  made  in  the 
usual  way  by  two  indifferent  persons^  or  their  tmipne.'' 
At  the  time  the  defendant  Altered,  there  was  a  large 
quantity  of  straw  on  the  premisea     Two  persons  were 
appointed  to  make  the  valuation;   but  they  did  not 
agree, — the  plaintiff's  valuer  insisting  that  he  was  en- 
titled to  be  paid  for  the  straw  at  a  ''consuming  price,'' 
or  two  thirds  the  market  price, — ^the  defendant's  valuer 
contending  that  the  plaintiff  was  only  entitled  to  what 
he  called  a  "  browsage  price,"  or  one  half  the  market 
prica     The  arbitration  ultimately  went  off;   and  there 
was  a  controversy  at  the  trial  as  to  which  party  was  in 
fault  for  the  failure  of  the  valuation.     By  the  agreement 
of  the  30th  of  May,  1853,  the  valuation  was  to  be  com- 
pleted before  the  29th  of  September:  and  the  corre- 
spondence shews  that  it  was  proceeding  long  afler  that 
day.     Whether  the  valuation  failed  through  the  default 
of  the  one  party  or  of  the  other,  is  quite  inunaterial: 
the  straw  must  still   be  paid  for.     It  has   repeatedly 
been  held,  that,  where  a  matter  is  referred  to  two  arbi- 
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trators,  they  grossly  mistake  their  duty  if  they  consider  1856. 
themselves  as  advocates  for  the  respective  parties  ap-  Clarke 
pointing  them,  (a)  If,  therefore,  the  valuation  went  off  wmtoop*. 
here  by  reason  of  either  of  the  valuers  improperly  refus- 
ing to  name  an  umpire,  the  failure  was  occasioned  by 
the  default  of  a  person  who  was  the  agent  of  neither 
party:  and,  if  the  plaintiff  cannot  get  the  valuation 
price,  he  may  recover  as  upon  a  quantum  meruit  In 
ThuriieU  v.  BaZbimie,  2  M.  &  W.  786,  and  Scott  v. 
Avery,  8  Exch.  487,  which  were  cited  on  moving,  the 
actions  were  founded  upon  executory  agreements: 
whereas,  here,  the  defendant  has  consumed  the  straw, 
and  he  has  paid  part  of  the  price.  [  Williams,  J.  You 
cannot  apply  any  part  of  the  SOOL,  which  was  paid 
generally  on  account,  to  the  straw,  unless  you  establish 
that  you  were  entitled  to  be  paid  for  the  straw.]  Cooper 
V.  Shuttleworth,  25  Law  Joum.  Exch.  114,  is  precisely 
in  point:  it  was  there  held,  that  an  agreement  to  settle 
disputes  between  two  parties  as  to  the  amount  to  be 
paid  by  one  of  them  in  respect  of  the  value  of  goods 
belonging  to,  or  work  done  by,  the  other  of  them,  by  a 
reference  to  two  valuers,  one  to  be  appointed  by  each 
party,  does  not  import  any  undertaking  by  the  former 
that  the  valuer  whom  he  may  appoint  shall  act  in  tlie 
valuation,  nor  any  liability  for  his  not  acting:  the  party 
is  only  boimd  to  appoint  a  valuer  on  his  part;  and,  if 
the  person  appointed  does  not  act,  the  other  party  is 
remitted  to  his  original  cause  of  action.  [Cresswell, 
J.  In  that  case  the  party  had  had  the  goods  before  the 
agreement  to  refer  the  price  was  entered  into.]  The 
principle  which  will  govern  this  case  as  to  this  point,  is 
very  elaborately  discussed  in  the  notes  to  Cutter  v. 
FoweU  (6  T.  R  320)  2  Smith's  Leading  Cases,  19,  20, 

(a)  See  the  cases  referred  to  in  Bussell  on  Awards^  2nd  edit. 
I)p.  211,  212. 
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where  it  is  said :  "  The  general  role  being  established, 
that,  while  the  special  contract  remains  unperformed,  no 
action  of  indebitatus  assumpsit  can  be  brought  for  any- 
thing done  under  it,  we  now  come  to  the  excepiioDs 
from  that  rule :  and  the  first  of  them  is  iliat  adverted  to 
by  Parke,  J.,  in  the  passage  just  cited  (a)  It  oonsistB 
of  cases  in  which  something  has  been  done  under  a 
special  contract,  but  not  in  strict  accordance  with  the 
terms  of  that  contract  In  such  a  case,  the  ]>aTty  can- 
not recover  the  remuneration  stipulated  for  in  the  con- 
tract, because  he  has  not  done  that  which  was  to  be  the 
consideration  for  it  Still,  if  the  other  party  have 
derived  any  benefit  from  his  labour,  it  would  be  unjust 
to  allow  him  to  retain  that  without  paying  anything. 
The  law,  therefore,  implies  a  promise  on  his  part  to  pay 
such  remuneration  as  the  benefit  conferred  upon  him  is 
reasonably  worth,  and,  to  recover  that  quantum  of 
remuneration,  an  action  of  indebitatus  assumpsit  is 
maintainable.  This  is  conceived  to  be  a  just  expression 
of  the  rule  of  law,  as  it  at  present  prevaila"  The  same 
rule  is  laid  down  in  Lucas  v.  Oodvmi,  3  N.  C.  737,  4 
Scott,  502,  where  Tindal,  C.  J.,  says, — ^**It  never  could 
have  been  the  understanding  of  the  parties,  that,  if  the 
house  were  not  done  by  the  precise  day,  the  plaintiff 
would  have  no  remuneration:  at  all  events,  if  so  im- 
reasonable  an  engagement  had  been  entered  into,  the 
parties  should  have  expressed  their  meaning  with  a  pre- 
cision which  could  not  be  mistaken." 


(a)  "  In  some  cases,  a  special 
contract  not  executed  may  give 
rise  to  a  claim  in  the  nature  of 
a  quantum  meruit,  ex.  gr.  where 
a  special  contract  has  been 
made  for  goods,  and  goods  sent 
not  according  to  the  contract 
have    been    retained   by    the 


party,  there  a  claim  for  the 
value  on  a  quantum  valebant 
may  be  8upporte<L  Buttlien, 
from  the  circumstauces,  a  new 
contract  may  be  implied."  Per 
P.irke,  J.,  in  Recui  v.  Il%nn^  !<' 
B.  &  C.  438,  441. 
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2.  If,  then,  the  straw  is  to  be  paid  for,  upon  what  1856. 
principle  is  the  valuation  to  proceed  ?  The  result  of  the  Clark* 
evidence  seems  to  be  this, — If  the  plaintiff  was  not  wbstbopb. 
entitled  to  be  paid  for  manure  on  quitting  the  farm,  the  2.  Principle  of 
straw  would  be  of  less  value,  inasmuch  as  it  would  be  ^^I'^ti^'^ 
converted  into  an  article  for  which  he  was  not  to  be 
paid  The  question,  then,  is,  upon  what  terms  did  the 
plaintiff  hold?  lliat  depends  upon  the  agreement  of 
the  20th  of  April,  1839,  and  the  custom  of  the  country; 
for,  where  there  is  nothing  in  the  lease  or  agreement  to 
exclude  it,  the  custom  of  the  country  is  included  in  it. 
The  evidence  as  to  the  custom  was, — ^and  the  finding  of 
the  jury  was  in  accordance  with  it, — that,  in  the  absence 
of  a  stipulation  to  the  contrary,  the  tenant  is  to  go  out 
on  the  same  terms  as  he  comes  in.  In  HvMon  v. 
Warren,  1  M.  &  W,  466,  it  was  held,  that  a  custom  of 
the  coimtry,  by  which  the  tenant  of  a  farm,  cultivating 
it  according  to  the  course  of  good  husbandry,  is  entitled, 
on  quitting,  to  receive  firom  the  landlord  or  incoming 
tenant  a  reasonable  allowance  for  seeds  and  labour 
bestowed  on  the  arable  land  in  the  last  year  of  the 
tenancy,  and  is  boimd  to  leave  the  manure  for  the  land- 
lord, if  he  will  purchase  it, — ^is  not  excluded  by  a  stipu- 
lation in  the  lease  imder  which  he  holds,  that  he  will 
consume  three  fourths  of  the  hay  and  straw  on  the 
farm,  and  spread  the  manure  arising  therefrom,  and 
leave  such  of  it  as  shall  not  be  so  spread  on  the  land 
for  the  use  of  the  landlord,  on  receiving  a  reasonable 
price  for  it.  [WiUiams,  J.  All  the  cases  are  collected 
in  the  notes  to  Wiggleaworth  v.  DaUieon  (Dougl.  201) 
1  Smith's  Leading  Cases,  453.]  There  is  nothing  in- 
consistent in  this  agreement  with  the  custpm  of  the 
country,  as  proved.  By  the  agreement,  the  tenant  was 
to  pay  for  all  the  dung  and  manure  on  the  farm  when  he 
went  in.  The  question  did  not  arise  upon  his  going  out ; 
for,  then  there  was  none :  but^  as  to  dung,  the  agree- 
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1856.  ment  is  silent  as  to  what  shall  happen  on  the  tenant  s 
Clarkk  quitting:  conseqnently,  if  there  had  been  any  dang  on 
WwTBOPB.  ^®  f'^"^  ^^  *^®  expiration  of  the  term,  the  tenant  would, 
according  to  the  custom  of  the  country,  have  been 
entitled  to  be  paid  for  it  No  reliance  can  be  placed 
upon  the  circumstance  of  the  words  ''  also  all  dung  and 
manure  on  the  premises"  being  expunged  from  the 
latter  part  of  the  agreement:  see  Cuwherlcund  v.  Bowe$j 
ante,  Vol  XV,  p.  34?8.  The  plaintiff,  it  is  submitted,  is 
entitled  to  be  paid  for  the  straw  upon  the  higher  valua- 
tion, viz.  two  thirds  of  the  market  price. 

2.  Ptincipio  of      Kuowles  and  Luah^  in  support  of  the  rulo.     2.  It  is 

valuation.  .  _  •/»     i  p    ^ 

material  to  see  if  the  custom  of  the  country  can  apply 
here.     If  the  outgoing  tenant   is  not  entitled  to   the 
manure,  the  valuation  here  must  be  upon  the  lower  scale 
only,  which  would  reduce  the  verdict  to  21 52.     The  par- 
ties whom  the  plaintiff  succeeded  in  the  occupation  oi 
the  farm,  entered  under  an  agreement  which  clearly  dis- 
entitled them  to  be  paid  for  the  manure  on  quitting.  By 
the  4th  regulation,  they  agree  "  to  pay  bl,  sterling  for 
every  load  of  fodder,  straw,  haum,  dung,  or  turnips  which 
should  be  sold  or  carried  off  the  premises;  and  the  same 
sum  for  every  load  of  hay  or  wheat  straw  sold  or  carried 
off  the  premises,  for  which  there  should  not  be  two  loads 
of  good  dung  or  other  manure  (at  the  option  of  the  land- 
lord) to  be  spent  on  the  premises.''    This  shews  the  in- 
tention of  the  parties  to  be,  that  the  whole  should  be 
expended  on  the  land.     [Cresawdl,  J.     If  the  straw  left 
at  the  end  of  the  term  is  to  be  paid  for,  why  not  the 
dung?]     The  largeness  of  the  penalty  shews  tliat  the 
tenant  was  not  to  be  paid  for  the  dung.     [Jervia,  C.  J. 
The  tenant  cannot   remove  it:  but»   according  to  the 
custom  of  the  country,    the   landlord  or  the  incoming 
tenant  pays  for  it]     The  custom  of  the  country  is  ex- 
cluded by  the  express   terms  of  the  agreement  as  to 
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what  the  landlord  is  to  purchase  on  the  tenant's  going  1856. 

out,  viz.  "  all  hay,  sanfoin,  and  tares  in  the  yard,  the  Clarki 

produce  of  the  farm;  also  all  straw  from  the  crops  of  the  Wbotropb. 
previous  harvest,  that  might  be  on  the  premises,  paying 
a  fair  price  for  the  same,  to  be  ascertained  by  valuers 


on  both  sides," — expressly  excluding  dung.  1.  It  is  1.  Action  not 
submitted,  however,  that  this  action  will  not  lie  at  all, 
the  parties  having  by  their  agreement  made  it  a  con- 
dition precedent  that  the  price  to  be  paid  shall  be  ascer- 
tained by  valuers,  and  that  condition  not  having  been 
performed.  Upon  this  subject,  the*  rule  is  the  same  in 
equity  as  at  law.  It  is  well  expressed  by  Sir  William 
Grant  in  MUnes  v.  Gery,  14  Vea  400,  406.  There,  the 
parties  entered  into  an  agreement  for  the  sale  of  pro- 
perty according  to  the  valuation  of  two  persons,  one 
chosen  by  each,  or  of  an  umpire  to  be  appointed  by 
those  two  in  case  of  disagreement.  Upon  a  bill  for 
specific  performance,  praying  that  the  court  would  ap- 
point a  person  to  make  the  valuation,  the  Master  of  the 
Rolls  said:  "The  more  I  have  considered  this  case,  the 
more  I  am  satisfied,  that,  independently  of  all  other  ob- 
jections, there  is  no  such  agreement  between  the  parties 
as  can  be  carried  into  execution.  The  only  agreement 
into  which  the  defendant  entered,  was,  to  purchase  at  a 
price  to  be  ascertained  in  a  specific  mode.  No  price 
having  ever  been  fixed  in  that  mode,  the  parties  have 
not  agreed  upon  any  price.  Where,  then,  is  the  com- 
plete and  concluded  contract  which  this  coiui,  is  called 
upon  to  execute?  Tlie  price  is  of  the  essence  of  a  con- 
tract of  sala  In  this  instance,  the  parties  have  agreed 
upon  a  particular  mode  of  ascertaining  the  price.  The 
agreement  that  the  price  shall  be  fixed  in  one  specific 
manner,  certainly,  does  not  afford  an  inference  that  it  is 
whoUy  indifferent  in  what  manner  it  is  to  be  fixed.  The 
court  declaring  that  the  one  shall  take  and  the  other 
shall  give  a  price  fixed  in  any  other  manner,  does  not 
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^856.  execute  any  agreement  of  theirs,  but  makes  an  agree- 
Clabkv  ment  for  them,  upon  a  notion  that  it  may  be  as  advan- 
W£8TaoFB.  tageous  as  that  which  they  made  for  themselvea  How 
can  a  man  be  forced  to  transfer  to  a  stranger  that  con- 
fidence, which,  upon  a  subject  materially  interesting  to 
him,  he  has  reposed  in  an  individual  of  his  own  sdeo- 
tion?  No  substantial  difference  arises  from  the  eircom- 
stance,  that,  in  this  case,  the  decision  may  ultimately 
fall  to  an  umpire  not  directly  nominated  by  the  parties; 
as,  through  the  medium  of  the  original  nominees,  they 
had  an  influence  upon  the  choica  No  one  could  be 
chosen  without  the  concurrence  of  the  persons  in  whose 
judgment  they  reciprocally  confided."  So,  hero,  the  con- 
tract cannot  be  enforced  or  carried  into  effect  until  the 
price  of  the  straw  has  been  ascertained  in  the  manner 
in  which  the  parties  have  mutually  agreed  that  it  should 
be  ascertained.  [Jervis,  C.  J.  When  you  have  taken 
the  straw,  and  actually  consumed  it,  can  you  say  that 
the  valuation  price  only  is  the  price  to  be  paid?  Cre8»- 
well,  J.  The  case  of  MUnes  v.  Gery  only  amounts  to 
this, — The  defendant  agreed  to  buy  the  estate  at  a  price 
to  be  fixed  by  two  persons  named,  or  an  umpire.  The 
price  not  having  been  so  fixed,  the  defendant  was  held 
not  to  be  bound  by  his  agreement  to  buy  at  a  price  to  be 
ascertained  in  some  other  way.]  Scott  v.  A  verify  8 
Exch.  487,  497,  is  precisely  in  point  to  shew  that  the 
ascertainment  of  the  price  is  a  condition  precedent  to 
the  plaintiff's  right  to  sue.  [Cresav^eU,  J.  Before  you 
rely  much  upon  that  case,  it  might  be  as  well  to  wait 
for  the  decision  of  the  House  of  Lords.  The  opinions  of 
the  judges  were  delivered  a  few  days  since ;  and  I  be- 
lieve they  were  equally  divided.]  The  defendant  is  en- 
titled to  rely  on  the  decision  of  the  Exchequer  Chamber, 
as  it  now  standa  (a)    With  regard  to  the  case  of  Cooper 

(a)  Tlie  House  of  Lords  pro-      of  July,  1856,  affirming  ihe  de 
nounced  judgment  on  the  11th      cision  of  the  Exdieqner  Gham- 
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V.  Slmttleworth,  it  may  be  observed,  that  it  was  not 
argued  upon  the  ground  now  presented  to  the  court: 
the  agreement  to  refer  there  was  no  part  of  the  agree- 
ment before  the  court ;  here,  it  is.  Neither  does  the  case 
of  Lucas  V.  Qodwm  present  any  difficulty  in  the  way  of 
the  defendant.  The  present  case  more  nearly  resembles 
those  where  by  the  terms  of  the  contract  a  man  is  to  be 
paid  for  work  under  the  certificate  of  an  architect  or  a 
surveyor:  until  the  certificate  is  obtained,  the  party  is 
eutitletl  to  nothing,  (a)  That  was  the  view  taken  by  the 
Lord  Chief  Baron  in  Cumberland  v.  Bowes.  To  entitle 
him  to  recover,  the  plaintiff  was  bound  to  shew  a  new 


1856. 


Clarkb 
Wbbtbopi. 


ber.  A  member  of  a  marine 
insurance  association  effected 
with  it  a  policy  in  the  ordinary 
form  of  chib-policies,  upon  a 
ship  in  which  he  was  interest- 
ed ;  and  it  was  agreed,  that  all 
the  rules  and  regulations  of  the 
association  should  be  as  bind- 
ing between  the  paii/ies  as  if 
they  were  inserted  in  the  po- 
licy, and  formed  part  of  it. 
One  of  these  rules  waa  to  the 
effect  that  the  sum  to  be  paid 
by  the  association  to  any  suf- 
fering member  for  any  loss, 
should  in  the  first  instance  be 
ascertained  by  a  committee, 
after  (but  not  before)  which  he 
was  to  be  entitled  to  sue  for 
the  amount  settled  by  the  com- 
mittee :  but,  if  a  difference 
should  arise  between  him  and 
the  committee  relative  to  the 
settling  ftf  any  loss,  or  to  a 
claim  for  average,  or  any  other 
matter  relating  to  the  insur- 
ance, it  was  to  be  submitted  to 


arbitrators,  who  were  to  decide 
upon  the  claims  and  matters  in 
dispute  according  to  the  rules 
and  customs  of  the  association ; 
and  there  was  a  proviso  that 
no  member  refusing  to  accept 
the  amount  of  any  loss  as  set- 
tled by  the  committee,  in  full 
satisfaction  of  such  loss,  should 
be  entitled  to  maintain  any  ac- 
tion at  law  or  suit  in  equity  on 
his  policy,  until  the  matters  in 
dispute  were  so  decided,  and 
then  only  for  such  sum  as  the 
arbitrators  should  award ;  and 
the  obtaining  such  decision  was 
to  be  a  condition  precetlent  to 
the  right  of  any  member  to 
maintain  such  action  or  suit. 
It  was  held,  that  this  was  a 
legal  contract,  binding  in  its 
terms,  and  that  no  action  would 
lie  for  its  breach,  until  the 
condition  to  refer  to  arbitra- 
tion had  been  complied  with. 

(a)  SeePashhi/y,  The  May  or ^ 
tkc.,  of  Birmingham,  ant^,  p.  2. 


784  IN  THE  OOMMON  PLEAS; 

1856.        contract,  to  pay  for  the  straw  at  some  other  price  than 

Clarke      the  uncertain  price  stipulated  for  by   the   agreement 

Wbbtbopk.     This  he  did  not  do.     Neither  has  he  shewn  that  a  valaa- 

tion  has  become  impossible.     The  quantity  of  the  straw 

having  been  ascertained,  any  other  valuers  might  fix  the 

price. 

Second  point       Jervis,  C.  J.    We  are  all  agreed  that  the  plaintiff 

was  entitled  to  be  paid  for  the  straw  left  on  going  out 
but  at  the  lower  price  only,  viz.  a  fodder  price,  inasmndi 
as  the  agreement  does  not  provide  for  his  being  paid  for 
the  manure  on  giving  up  the  farm.  Whether  or  not  he  is 
entitled  to  maintain  the  action  at  all,  we  have  not  qaite 
made  up  our  minds.  We  will  therefore  take  a  little  time 
for  deliberation. 

Cresswell,  J.  The  ground  of  oiir  decision  on  the 
first  point,  is,  that  there  is  an  express  stipulation  that 
the  tenant  shall  pay  for  the  manure  on  going  in,  but 
no  stipulation  that  he  shall  be  paid  for  it  on  g^ing  out 

Cur,  adv.  vulL  (a) 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court 
First  point.  At  the  close  of  the  argument  of  this  case  on  a  former 

day,  we  intimated  our  opinion  that  the  plaintiflF  was  en- 
titled, if  at  all,  to  recover  the  smaller  amount  only,  on 
the  ground  that,  as  the  terms  upon  which  the  valuation 
as  between  outgoing  and  incoming  tenant  was  to  be  made, 
were  contained  in  a  written  agreement  and  that  written 
agreement  provided  only  that  the  outgoing  tenant  should 
be  paid  for  the  straw  on  the  premises,  and  not  for  the 

(a)  It  was  agreed,  that  the  216/.,  for  which  Bum  the  rer- 
amoimt  due  upon  the  valua-  diet  was  to  be  entei^  for  the 
tion  at  the  lower  price  was      plaintiff,  if  at  alL 
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dung,  according  to  the  clear  and  established  rule  in  these        ^^^^* 
cases  he  was  entitled  to  be  paid  for  the  straw  only  at  a       Clabu 
fodder  price.  It  was  thereupon  agreed,  that,  if  the  straw     Wibtropb. 
wa£  to  be  taken  at  a  fair|[valuation  where  the  dung  was 
not  to  be  paid  for,  the  straw  should  be  paid  for  at  a 
fodder  price,  or  one-half  the  market  value,  which  wouhl 
make  the  amoimt  the  plaintiff  was  entitled  to  recover 
215J. 

The  only  point  which  remained  to  be  considered,  was, 
whether,  inasmuch  as  the  valuation  went  off,  and  the 
straw  had  been  consumed  by  the  beasts  of  the  defendant^ 
so  that  a  valuation  had  become  impossible,  an  action 
would  lie  in  order  to  have  the  value  assessed  by  a  jury. 
Upon  consideration,  we  are  of  opinion  that  the  action 
vriJll  lie  for  the  smaller  stim;  and  that^  as  the  valuation 
contemplated 'by  the  parties  had  become  impossible  by 
reason  of  the  straw  having  been  consumed,  it  was  com- 
petent to  a  jury  to  estimate  it  The  proper  estimate 
being  admitted  to  be  such  as  to  leave  a  balance  of  21 5{. 
due  to  the  plaintiff,  the  verdict  will  therefore  stand  for 
that  sum. 

Eule  accordingly. 
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j^f^  4,  Randell  and  Another  v.  Trim£K. 

The  declara-      |  HIS  wfts  an  action  for  a  false  and  fraudulent  rtpre- 

tion  stated 

that  the  de-      sentation. 

WM  employ^l  ^h®  ^"^  count  of  the  declaration  stated,  that,  whereafiv 
v"^d  ^^  ^y  before  and  at  the  time  of  the  committing  of  the  griev- 
to  Buperinteiid  ances  thereinafter  mentioned,  a  church  was  in  coxuse  of 
of  a  church.  bcincT  erected  and  built  in  the  district  of  Wemeth,  in  the 
».Sj;  porisU  01dh«.  .0  be  »Ued  a  11.  W.  ehu.*  rf 
represented       which  district  the  Rev.  Thomas  Ireland  was  incumbent 

and  pretended 

that  he  was  and  minister,  and  was  active  in  causing  the  said  churdi 

A^tocJ^er,  ^  to  be  built;  and  the  defendant  had  been  and  was  em- 

sUmeof  tl^^^'  ployed  as  architect  to  superintend  the  said  works  and 

plftintiffa  for  buildings ;  the  said  defendant,  so  being  such  architect  em- 

of  the  said  ployod  as  aforesaid,  did  falsely  and  fraudulently  repre- 

on"a^unt^f  ^^^  ^^^  pretend  that  he  was  authorised  by   the  said 

and  to  be  jigv.  Thomas  Ireland  to  order,  and  did  order,  certab 

charged  to,  A.;  '     . 

and  that  the  stone  of  the  plaintiffs  for  the  building  of  the  said  church, 

relying  on  that  ^^^  ^"^  ^^  account  of,  .and  to  be  charged  to,    the  Rev. 

tTo^n'^d^*  Thomas    Ireland    and    others,   the   committee    for   St 

believing  that  Thomas's  church,  Wemeth,  Oldham,  and  did  then  fedsely 

had  authority  and  fraudulently  write  and  send  to  the  plaintifis  the  fol- 

^dTrthe°  l^^^^g  ^e^^r,  viz.  "  9,  Adam  St.,  Adelphi,  Nov.  8,  1853. 

stone  on  his  Gentlemen, — To-morrow  I  should  be  glad  for  you  to 

account,  de-  °  •' 

livered  the  send  700  feet  of  stone,  the  remainder  of  the  1 000,  to  Old- 
same' was  used  ham;  but  this  must  be  for  the  Rev.  Thomas  Ireland 
of  the  chiJr^^  (meaning  the  said  Rev.  Thomas  Ireland)  and  others,  the 
whereas  in        committee  for  St.  Thomas's  church,  Wemeth,  Oldham. 

truth  and  in 

fact  the  defendant  was  not,  as  he  well  knew,  authorised  so  to  order  the  said  stoneL  It 
tlien  went  on  to  aver,  that,  A  refusing  to  pay  for  the  stone,  the  plaintiff^  trusting  in  the 
defendant's  represeututiou,  sued  A.  for  the  price,  and  failed  in  their  action,  and  had  to 
pay  A.*s  costs,  and  also  the  costs  incurred  by  their  own  attorneys : — 

Held,  that  the  declaration  sufficiently  disclosed  a  cause  of  action;  and, — it  appe«riiig 
that  the  defendant  had  no  such  authority  as  ho  represented, — that  the  plaintiffs  w«i« 
entitled  to  recover,  not  only  the  value  of  the  stone,  but  also  the  costs  they  had  incnmd 
and  paid  in  the  former  action. 
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At  the  same  time,  I  hope  it  is  on  its  way  by  water.  1856. 
Yours,  &c.  A.  Trimen.  To  Messrs.  Bandell  &  Co."  (mean-  Rakdsll 
ing  the  plaintiffs) :  That  the  plaintiffs,  relying  on  the  said  TRnixir. 
representation  of  the  defendant,  and  believing  that  the 
defendant  had  authority  from  ihe  said  Rev.  Thomas  Ire- 
land to  order  the  said  stone  for  the  building  the  said 
church  for  and  on  account  of  and  to  be  charged  to  the 
said  Bev.  Thomas  Ireland  and  the  said  committee,  forth- 
¥dth  upon  the  receipt  of  the  said  letter  and  order  of  the 
defendant  did  send  and  deliver  the  700  feet  of  stone  so 
ordered  as  aforesaid,  to  Oldham,  for  the  said  Rev.  Thomas 
Ireland  and  others,  the  committee  for  St  Thomas's 
church,  Wemeth,  Oldham  aforesaid,  and  the  same  was 
there  used  and  worked  up  in  building  the  said  church : 
whereas,  in  truth  and  in  £etct  the  defendant  was  not,  as 
he  then  very  well  knew,  authorised  by  the  said  Rev. 
Thomas  Ireland  to  order  the  said  stone,  or  any  stone, 
for  or  on  account  of^  or  to  be  charged  to,  the  said  Rev. 
Thomas  Ireland  and  others,  the  committee  of  the  said 
church,  or  any  of  them,  or  to  write  or  send  the  said  letter 
to  the  plaintifik;  but  then  very  well  knew  that  the  said 
representation  was  faLse:  That,  the  said  Rev.  Thomas 
Ireland  having  refused  to  pay  for  the  said  stone,  and  the 
same  being  wholly  unpaid  for,  they,  the  plaintiff,  trust- 
ing in  the  said  representation,  sued  the  said  Rev.  Thomas 
Ireland  in  this  court  in  an  action  for  the  price  of  the 
said  stone,  amounting  to  73Z.  18$.,  which  the  said  Rev. 
Thomas  Ireland  defended,  and  denied  his  liability 
thereon;  which  came  on  to  be  tried  at  the  sittings  in  tlio 
Guildhall  of  the  city  of  London,  on  the  12th  of  May, 
1865,  when  a  verdict  passed  thereon  for  the  said  Rev. 
Thomas  Ireland,  by  reason  of  the  (now)  defendant  not 
having  been  authorised  by  the  said  Rev.  Tliomas  Ire- 
land to  order  the  said  stone  for  or  on  account  of,  or  to  be 
charged  to,  the  said  Rev.  Thomas  Ireland  aiul  the  said 
committee,  or  to  write  or  send  to  the  plaintiffs  the  said 

3  F  2 


788  IN  THE  COMMON  PLEAS, 

1856.  letter;  and  judgment  was  afterwards  signed  against  the 
Ramdill  plaintiffs;  whereupon,  and  by  reason  of  the  premises^  the 
TRDCEir.  plaintiff  had  not  only  lost  the  said  price  of  the  said 
stone,  which  had  not  yet  been  paid,  but  also  had  ex* 
pended  and  had  become  liable  to  pay  divers  large  sums 
of  money,  amounting,  to  wit,  to  200{.,  in  unsucceasfiilly 
suing  the  said  Rev.  Thomas  Ireland,  and  also  had  be* 
come  and  were  liable  and  bound  to  pay  the  further  sum 
of  65{.  Ss.  to  the  said  Bev.  Thomas  Ireland  for  his  costs 
in  defending  the  said  action. 

The  declaration  also  contained  counts  for  goods  sold 
and  delivered,  money  received  by  the  defendant  for  the 
use  of  the  plaintiff,  and  money  found  due  upon  an  ac- 
count stated 

To  the  first  count  the  defendant  pleaded  not  guilty, 
and,  to  the  residue  of  the  declaration,  never  indebted 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings 
in  London  after  last  Hilary  Term.  The  &ucta  which  ap- 
peared in  evidence  were  as  follows : — ^The  plaintifb  were 
stone-merchants  carrying  on  business  at  Coraham,  in  the 
county  of  Wilts,  and  having  also  a  depot  for  stone  at 
Manchester.  The  defendant  was  an  architect  residfaig 
in  London.  In  the  year  1 853,  the  defendant  was  em- 
ployed by  a  committee  consisting  of  the  Rev.  Thomas 
Ireland  and  three  other  persons,  as  architect^  to  superin- 
tend the  erection  of  a  church  at  Wemeth,  near  Oldham, 
in  the  county  of  Lancaster.  When  the  work  was  com- 
menced, the  defendant  disapproved  of  the  stone  which 
was  intended  to  be  used,  and  induced  the  committee  to 
consent  to  substitute  Bath  stone  for  it,  which  the  de- 
fendant agreed  to  procure  at  Is.  6d.  per  foot.  The  lowest 
price,  however,  at  which  Bath  stone  could  be  had,  tuned 
out  to  be  la.  10(2.  per  foot;  and  a  considerable  quanti^ 
was  supplied  by  the  plaintifis  at  that  price.  On  the 
24th  of  June,  1853,  the  defendant  wrote  to  the  plaintifi 
as  follows: — 
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"  I  shall  be  glad  if  you  can  in  the  course  of  a  few        1856; 
weeks  deliver  for  me,  or  the  committee  for  building  the      Bandbll 
new  church  of  St  Thomas  at  Oldham,  70  or  80  tons  of      tbmot. 
best  Bath  stone,  at  the  price  named,  in  canal  at  Oldham, 
i.  e.,  Is.  9d. ;  and,  as  you  have  kindly  offered  to-day,  for-  ^ 
ward  at  once  a  few  blocks,  say  300  or  500  feet^  from 
Hanchester/ 

On  the  25th,  the  plaintiflh  replied  as  follows: — 

"  Your  order  for  a  cargo  of  70  to  80  tons  of  stone  to 
Oldham  shall  have  our  prompt  attention.  We  will  also 
forward  some  from  Manchester  at  once.  Please  say  to 
whom  it  should  be  consigned  at  Oldham.  The  price 
named  was  Is.  lOd.  per  foot,  and  not  l8.  9(2.,  as  quoted 
by  you  in  error." 

In  answer  to  this,  the  defendant  wrote,  desiring  the 
plainti&  to  send  the  stone  to  "  G.  Boberts,  the  con- 
tractor:''  and,  on  the  10th  of  September,  he  again  wrote, 
— **  I  may  name  that  I  expect  to  deal  largely  with  your 
stone  in  town  and  country,  by  the  end  of  the  present 
year,  but  shall  not  be  likely  again  to  become  the  pur- 
chaser, but)  in  the  country,  shall,  in  cases  where  you  may 
require  it,  reserve  the  amount  coming  to  the  builder.  In 
the  Oldham  case,  for  first  part  of  the  works  I  have 
guaranteed  the  stone  at  Oldham  canal  depot  for  l8.  QcL 
the  foot.     I  shall  get  no  more." 

On  the  8th  of  November,  1853,  the  defendant  wrote 
and  sent  to  the  plaintiffs  the  following,  which  is  the  letter 
mentioned  in  the  declaration: — 

"  9,  Adam  Street^  Adelphi, 
"Nov.  8, 1853. 

"  Gentlemen, — ^To-morrow  I  should  be  glad  for  you  to 
send  700  feet  of  stone,  the  remainder  of  the  1000,  to 
Oldham ;  but  this  must  be  for  the  Rev.  Thomas  Ireland 
and  others,  the  committee  for  St  Thomas's  church,  Wer- 
neth,  Oldham.  At  the  same  time,  I  hope  it  is  on  its  way 
by  water.  "  Yours,  &c. 

"  A,  Trimen." 
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1856.  The  fitone  thus  ordered  having  been  sent  by  the 

Rahdiu.     plaintifb,  they  called  upon  the  Rev.  Mr.  Ireland  to  pay 

Xrd^.      for  it»  when  he  denied  that  he  had  given  the  defendant 

any  authority  to  contract  for  it  in  his  naxna  ^Hie  plainta£Eb 

thereupon,  on  the  8th  of  May,  1854,  wrote  to  the  defend* 

ant  as  follows: — 

"  Tou  will  see  by  the  inclosed  lett^  from  the  Be?. 
Thomas  Ireland  that  he  will  not  take  on  hiznsdf  any  lia- 
bility in  respect  of  the  stone  you  ordered.  We  ahali  be 
obliged  by  your  remittance  for  1002.  19&  2c2.  to  cover  the 
account.'' 

On  the  8th  of  June,  the  plaintiff  wrote  to  the  defend- 
ants as  follows: — 

"  I  beg  to  state  that  the  last  portion  of  Bath  staneseni 
to  Oldham,  amounting  in  value  to  about  702^  was  ordered 
by  me  as  the  architect  and  agent  of  the  oommittee  ftr 
the  church  at  Wemeth,  in  accordance  with  the  tenns  d 
the  contract^  and  with  the  concurrence  of  the  Rev.  Thomas 
Ireland,  to  whom  I  have  sent  a  copy  of  this  letter.'' 

On  the  27th  of  December,  the  plaintiffi  wrote  to  the 
defendant: — 

"  We  have  sued  the  Bev.  Mr.  Ireland  for  the  amount 
of  the  stone  ordered  by  you  as  his  architect.  It  will  be 
defended;  and  the  case  comes  on  for  trial  next  term  (jn 
London).  Your  evidence  will  of  course  be  neceasaiy  to 
enable  us  to  prove  our  case;  and  we  shall  feel  obliged  by 
your  giving  us  an  appointment  to  see  you  with  oar  soli- 
citor, to  take  your  evidence." 

To  this  the  defendant  replied  on  the  same  day,^ 
"  There  can  in  my  opinion  be  no  doubt  about  your  daim; 
and  you  ought  long  since  to  have  been  paid,  if  the  stone 
was  good." 

The  action  brought  by  the  plaintiffs  against  the  Bev. 
Thomas  Ireland  came  on  for  trial  before  Orowder,  J.,  at 
the  sittings  in  London  after  Hilary  Term,  1854,  when 
the  present  defendant  was  called  as  a  witness  to  prove 
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thai  he  was  authorised  by  the  Rev.  Mr.  Ireland  to  order  1856. 

the  stone  on  his  account     This  he  in  terms  swore  to:      Randkix 
but,  in  consequenoe  of  his  hesitation  and  self-contradic"       TRuutv. 
tion  when  cross-examined  as  to  the  time  at  which  he  had 
received  a  letter  from  that  gentleman,*^ated  the  7tfa  of  ** 
November,  1858,-^in  which  he  stated  expressly  that  he 
could  not  allow  any  stone  to  be  ordered  in  his  name,  the 
jury  returned  a  verdict  for  the  defendant 

The  plaintifib  then  commenced  the  present  action,  in 
which  they  sought  to  recover  the  73i.  J8«.  for  which  they 
had  unsuccessfully  sued  the  Rev.  Mr.  Ireland;  30Z.  1^., 
for  stone  which  they  had  supplied  to  the  order  of  the  de- 
fendant in  the  name  of  Roberts,  the  builder;  6oL  Ss,,  the 
costs  of  the  defendant  in  the  former  action;  and  100^.  138., 
the  plaintiffs'  own  attorneys'  costs  in  that  action.  The 
30{.  ]8.  was  paid  into  court  after  action  brought  and  after 
issue  joined. 

On  the  part  of  the  defendant,  it  was  submitted  that 
the  evidence  did  not  sustain  the  declaration,  and  that,  at 
all  events,  the  plaintiff  could  not  be  entitled  to  recover 
more  than  the  price  of  the  stone. 

The  learned  judge  told  the  jury,  that,  if  they  believed 
that  the  defendant  represented  that  he  had  the  authority 
of  the  Rev.  Mr.  Ireland  to  order  the  stone  in  his  name, 
and  that  that  representation  was  untrue,  the  plaintiffs 
were  entitled  to  recover  the  price  of  the  stone,  and  also 
the  whole  costs  of  the  former  action;  directing  them, 
however,  to  deduct  3(M.  from  the  plaintiffs'  costs  of  that 
action,  as  the  sum  by  which  he  estimated  that  they 
would  be  reduced  on  taxation. 

The  jury  accordingly  returned  a  verdict  for  the  plain- 
tilis  on  the  first  coimt,  damages  2402. 

T,  Clmmberst  in  Easter  Term  last  obtained  a  rule 
calling  upon  the  plaintiffs  to  shew  cause  "why  there  should 
not  be  a  new  trial  on  the  ground  that  the  verdict  was 
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1856.  against  the  evidence;  or  why  the  entiy  of  final  judgment 
IUndbll  on  the  first  count  of  the  declaration  should  not  be  stayed, 
Tbdcbn.  ^^  ^^  ground  that  the  letter  set  out  in  the  declaration 
did  not  support  the  allegations  of  that  count,  and  did  not 
purport  to  be  an  authority  by  the  defendant  to  order  the 
goods  in  the  name  of  the  Rev.  Thomas  Ireland  and 
others^  the  committee  of  Wemetii  church,  and  that  there 
was  no  evidence  of  fraud ;  or  why  the  damagies  ahonld  not 
be  reduced  to  the  sum  of  732^  Ida.,  (m  the  ground  thai 
the  costs  of  the  former  action  were  not  recoverafala''  He 
also  moved  on  the  ground  of  misdirectioQ :  but  upon 
that  the  court  declined  to  grant  a  nde. 

Montagu  Gha/mbers  and  Malcolm  now  shewed  causa 
Assuming  that  the  letter  of  the  8th  of  November,  1853, 
as  set  out  in  the  declaration,  does  not  in  terms  allege 
that  the  defendant  had  an  authority  derived  from  Ire- 
land to  pledge  his  credit  for  stone  supplied  fcnr  the  build- 
ing of  the  church,  it  does  not  follow  that  the  dedaratioQ 
is  therefore  bad.      Enough  appears  on  the  hoe  of  it^ 
without  that  letter,  to  shew  that  the  defendant  hiadj 
and  fraudulently  represented  that  he  had  such  authority, 
and  that  the  plainti£&  have  sustained  damage  from  that 
falsehood  and  fraud.    It  is  unnecessary  to  cite  authoriUes 
to  shew  that  an  action  will  lie  for  that.     The  defendant's 
own  correspondence  clearly  shewed  that  he  must  have 
been  awai*e  that  he  was  acting  without  any  authority; 
and  that  he  was  persisting  in  his  misrepresentation  that 
he  luid.  authority  down  to  the  last  moment.     There  is, 
therefore,  no  ground  either  for  arresting  the  judgment  or 
for  quarrelling  with  the  conclusion  the  jury  came  to. 
The  plaintiffs  are  also  clearly  entitled  to  recover  the  costs 
which  the  defendant  s  misrepresentations  induced  them 
fruitlessly  to  incur. 

T.  Cluind/evd  was  called  upon  by  the  court  to  support 
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hiB  rule.  The  letter  of  the  8th  of  November,  1853,  does 
not  allege  that  the  defendant  had  any  authority  to  pledge 
the  credit  of  the  Rev.  Mr.  Ireland  for  the  stone  in  ques- 
tion: it  carefully  avoids  any  such  statement.  [Jervis, 
C.  J.  Is  not  the  declaration  good  without  that  letter?] 
Without  it  there  is  no  allegation  of  fraud.  [Jervia,  C.  J. 
Abimdant]  Then,  there  is  no  pretence,  upon  the  evi- 
dence, for  saying  that  the  defendant  wilfully  misrepre- 
sented his  authority.  [Jervia,  C.  J.  The  defendant  is 
clearly  liable  for  his  misrepresentation  as  to  his  being 
authorised  to  order  the  stone  in  the  name  of  the  Bev. 
Mr.  Ireland.]  Even  though  he  were  honestly  mistaken? 
[Jervis,  C.  J.  Yes.]  That,  it  is  submitted,  is  contrary 
to  the  doctrine  laid  down  by  the  court  of  Exchequer  in 
Smout  V.  Ilbury,  10  M.  &  W.  l.(a)  [Jervia,  C.  J.  In 
that  case,  there  was  no  representation  at  all  by  the  de- 
fendant. The  plaintiff  was  misled  by  a  circumstance 
equally  without  the  knowledge  and  beyond  the  control 
of  both  parties.  WUliama,  J.  There  was  no  assump- 
tion of  authority  by  the  defendant  thera  Jervia,  C.  J. 
In  the  notes  to  Thompaon  v.  Dav&wport  (9  B.  &  C.  78, 
4  M.  &  R  110),  in  2  Smith's  Leading  Cases,  4th  edit.  p. 
301,  the  learned  editors  state,  that,  "  In  the  luminous 
judgment  delivered  in  Smout  v.  Ilbury,  the  cases 
where  agents  have  been  held  to  be  personally  responsible, 
are  divided  into  three  classes, — 1.  Where  the  agent  makes 


185& 


Bakdxll 

V. 

TBDfJor. 


(a)  There,  a  man  who  had 
been  in  the  habit  of  dealing 
with  the  plaintiff  for  meat  sup- 
plied to  his  house,  went  abroad, 
leaving  his  wife  and  family  re- 
sident in  this  country,  and  died 
abroad ;  and  it  was  held,  that 
the  wife  was  not  liable  for 
goods  supplied  to  her  after  his 
death,  but  before  information 
of  his  death  had  been  received ; 


she  having  had  originally  full 
authority  to  contract,  and  done 
no  wrong  in  representing  her 
authority  as  continuing,  nor 
omitted  to  state  any  fact  with- 
in her  knowledge  relating  to 
it;  the  revocation  itself  being 
by  the  act  of  God,  and  the  de- 
termination of  the  life  of  the 
principal  being  equally  without 
the  knowledge  of  both  parties. 
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1856.  a  fraudulent  representation  of  his  authority,  vrUk  in- 
iumdkll  terU  to  deceive, — 2.  Where  he  has  no  authority,  and 
fPBiMKr.  knows  it,  but  nevertheless  makes  the  contract  as  haying 
such  authority, — 8.  Where,  not  having  in  tact  authority 
to  make  the  contract  as  agent,  he  yet  does  so  tmder  the 
bond  fide  belief  that  auch  authority  ie  vested  in  him, 
as,  in  the  case  of  an  agent  acting  under  a  forged  power 
of  attorney,  which  he  believes  to  be  genuine,  and  the 
like.]  He  is  responsible  for  the  price  of  the  goods. 
[Jervis,  C.  J.  No:  for  the  misrepresentation.  The  note 
goes  on  to  say, — ^  As  to  the  form  of  acti(»i  in  which  agents 
within  these  threeclasses can  be  made  liable,  it  has  been 
seen  that  (according  to  recent  dedsions  not  yet  perhaps 
universally  assented  to)  they  cannot  be  sued  upon  the 
contracts  which  they  have  entered  into  without  authority, 
on  behalf  of  their  assumed  principals,  tmless  they  can  be 
shewn  to  be  themselves  principals.  It  seems  clear,  how- 
ever, that  agmits  within  the  first  and  second  classes  would 
be  liable  in  an  action  of  deceit  for  fidse  representation, 
although  it  is  conceived  that  that  form  of  action  would 
not  be  applicable  to  the  case  of  agents  within  the  third 
class,  the  representation  of  authority  being  bona  fide:  see 
the  notes  to  Padey  v.  Freemofln  (8  T.  R  51),  anti,  81  et 
seq.:  but  see  per  Erie,  J.,  in  Jenkins  v.  Hutckmsony  13 
Q.  B.  74>8.  An  action,  however,  en  an  implied  contract 
for  the  existence  of  the  authority  each  professed  to  have, 
would  appear  to  include  all  three  classe&''  Lewis  v. 
Nicholson,  18  Q.  B.  503,  is  also  a  very  strong  case.] 
Then,  as  to  the  damages, — no  case  is  to  be  found  where 
costs  have  been  held  recoverable  by  a  plaintiff  who  has 
brought  an  action  in  which  he  has  foiled.  Where  an 
action  is  improvidently  defended,  the  defendant  is  not 
allowed  to  recover  the  costs  of  his  defence.  It  is  onl^ 
where  the  party  who  is  sought  to  be  charged  has  been 
actively  concerned  in  the  defence,  that  the  costs  are  re- 
coverabla 
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Jervis,  C.  J.     This  rule  must  be  discharged.     The  1856. 

grounds  of  the  opinion  I  have  formed  have  been  suffi-  Randeu. 

ciontly  stated  in  the  course  of  the  argument  Tbimbn. 


The  rest  of  the  court  concurring, 


Rule  discharged. 


KND  OF  TRINITY   TEllM. 


MEMORANDA. 

On  the  5ih  of  January,  1856,  the  Right  Hon.  Sir  James 
Parke  resigned  the  oflSce  of  Baron  of  the  Court  of  Ex- 
chequer. He  was  created  a  Peer  of  the  Realm  for  the 
term  of  his  natural  life,  by  the  title  of  Baron  Wenaley- 
dale,  of  Wensleydale,  in  the  North  Riding  of  the  County 
of  York. 

The  dignity  of  a  Baron  of  the  United  Kingdom  was 
afterwards  granted  to  him  and  the  heirs  male  of  his  body, 
by  the  title  of  Baron  Wensleydale,  of  Walton,  in  the 
County  Palatine  of  Lancaster. 

He  was  succeeded  by  Qeorge  Williams  Wilshore 
Bramwell,  of  the  Inner  Temple,  Esq.,  who  had  pre- 
viously been  called  to  the  d^ree  of  the  coif,  when  he 
gave  rings  with  the  motto  "  Diligenter." 

Mr.  Baron  Bramwell  shortly  afterwards  received  the 
honour  of  knighthood. 
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The  jtudqes  in  attbndanos  wbbb, —                                1856 
Jervis,  C.  J.,  Cbxsswell,  J.,  akd  Williams,  J.  


Tarrant  v.  Webr  j^^  is 

JL  HIS  was  an  action  brought  by  the  plaintiff,  a  work-  A  master  is 
man,  to  recover  damages  for  an  injury  sustained  by  him  rospondbTe  ^r 
from  the  falling  of  a  scaffolding  on  which  he  was  work-  *"  uy«iy  to  a 

^  *-'  servant  from 

ing  in  the  employ  of  the  defendant,  a  house  decorator.       the  negligence 

o£  a  fellow* 

The  declaration  stated  that  the  plaintiff  was  employed  servant:  but 

that  rule  is 
subject  to  this  qualification,  that  the  master  uses  reasonable  care  in  the  selection  of  the 
servant 

The  plaintiff,  a  painter  in  the  employ  of  the  defendant,  sustained  an  injury  from  the 
failure  of  a  scaffolding  upon  which  he  was  working,  and  which  had  been  erected  by 
another  servant  of  the  defendant  In  leaving  the  case  to  the  jury,  the  judge  told  them, 
that,  if  they  were  of  opinion  that  the  scaffolding  was  erected  under  the  personal  direc- 
tion and  interference  of  the  defendant,  and  was  insufficient,  or  that  the  person  em- 
ployed by  the  defendant  for  the  purpose  of  erecting  it  was  an  incompetent  person,  the 
plaintiff  was  entitled  to  recover  -.—Held,  a  misdh-ection. 
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1856.  by  the  defendant  to  do  certain  work  for  the  defendoDt 
Tarrant  on  a  scaffolding  erected  by  the  defendant  for  that  pur- 
w^.  po^ ;  y^^  that  the  defendant  so  carelessly,  negligently, 
and  improperly  erected  the  said  scafifolding,  and  em- 
ployed the  plaintiff  to  work  thereon,  that^  by  reascm  of 
the  negligence,  carelessness,  and  improper  conduct  of  the 
defendant,  the  plaintiff  was  exposed  to  tmreasonable  lisk 
in  his  said  work,  and  the  said  scaffolding  gave  way,  and 
the  said  plaintiff  was  thrown  therefrom  and  seriously  in- 
jured, and  became  and  was,  and  still  continued,  unable 
to  follow  his  trade  as  a  painter,  and  had  been  and  was 
otherwise  damnified.     And  the  plaintiff  claimed  2002. 

The  defendant  pleaded  not  guilty,  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Crowder,  J.,  at  the  second 
sitting  at  Westminster  in  Trinity  Term  last.  The  fisujts 
were  as  follows: — The  defendant  was  employed  to  deco- 
rate the  Carlton  Club-house.  In  order  to  psdnt  the 
entrance  hall,  a  scaffolding  was  erected  about  thirty  feet 
high,  upon  which  the  plaintiff  and  four  other  joiuney- 
men  were  at  work.  This  scaffolding  having  been  in- 
securely built,  one  of  the  upper  poles  broke,  and  the 
plaintiff  was  precipitated  to  the  pavement  below,  and 
severely  injured. 

The  scaffolding  was  erected  by  one  Martin,  who  was 
employed  for  that  purpose  by  the  defendant^-— the  de- 
fendant himself  not  interfering  with  it,  except^  that^  when 
Martin  told  him  that  the  painters  said  it  wanted  an  addi- 
tional upright  in  the  centre  to  make  it  seciure,  the  de- 
fendant observed,  that,  if  he  (Martin)  hearkened  to  the 
paintei's,  he  would  have  nothing  else  to  do. 

It  appeared  that  the  accident  was  mainly  attributable 
to  the  want  of  that  additional  upright;  but  one  of  the 
witnesses  ascribed  it  partly  to  an  undue  accumulation 
of  boiirils  wliich  had  l>een  placed  on  the  scaffolding  by 
tlie  workmen  themselves. 
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On  the  part  of  the  defendant  it  was  submitted,  on  the        1856. 
authority  of  Wigmore  v.  Jay,  5  Exch.  355,  that  th^      Tarrant 
plaintiff  was  not  responsible  for  the  failure  of  the  scaf-        Wra. 
folding,  if  he  neither  personally  interfered  with  its  erec- 
tion, nor  knowingly  employed  an  unskilful  and  incom- 
petent person  to  erect  it 

The  learned  judge,  in  leaving  the  case  to  the  jury,  told 
them,  that,  if  they  were  of  opinion  that  the  scaffolding 
was  erected  under  the  personal  direction  and  interfer- 
ence of  the  defendant,  and  was  insufficient,  (/i^  that  the 
person  employed  by  the  defendant  for  the  purpose  of 
erecting  it  was  an  incompetent  person,  the  plaintiff  was 
entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
25/.,  observing  that  they  thought  Martin  was  not  a  pro- 
per person  to  erect  the  scaffolding. 

M.  STnith,  in  the  course  of  the  term,  moved  for  a  new 
trial,  on  the  grounds, — first,  of  misdirection  on  the  part 
of  the  learned  judge,  in  telling  the  jury  that  the  de- 
fendant would  be  liable  if  he  employed  incompetent  per- 
sons to  erect  the  scaffolding;  for  that  the  employment  of 
incompetent  persons  simply  would  not  render  the  de- 
fendant liable,  and  at  all  events  would  not  do  so  unless 
the  defendant  knew  of  their  incompetency,  of  which 
there  was  no  evidence, — secondly,  that  the  verdict  was 
against  evidence.  He  also  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  declaration  did  not  shew 
the  breach  of  any  duty  for  which  the  defendant  was 
liable  to  the  plaintiff;  that  no  scienter  of  the  defendant 
was  alleged ;  and  that  it  was  consistent  with  the  declara- 
tion that  the  plaintiff  knew  that  the  scaffolding  was  un- 
soimd,  and  voluntarily  imdertook  the  risk  Whether 
Martin  was  a  competent  person  or  not,  the  defendant 
is  not  responsible,  provided  he  used  ordinary  care  and 
caution  to  procure  an  efficient  person  to  do  the  work. 
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18&6u  A  master  does  not  warrant  the  competency  of  every 
Tabramt  workman  he  employs.  In  Priedlsy  v.  Fowler,  8  H.  & 
WJ0BL  ^*  ^>  which  was  an  action  by  a  servant  against  his 
master,  to  recover  damages  for  an  injury  sustained  bj 
lum  through  the  breaking  down  of  avan  in  whidh  he  was 
travelling  with  goods  for  his  master.  Lord  Abinger  says: 
'*  The  mere  relation  of  the  master  and  the  servant  never 
can  imply  an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  he  may  reaaonaUy 
be  expected  to  do  of  himself  He  is^  no  doubts  bound 
to  provide  for  the  safety  of  his  servant  in  the  courae  ef 
his  employment,  to  the  best  of  his  judgment^  informa- 
tion, and  belief.  The  servant  is  not  bound  to  risk  his 
safety  in  the  service  of  his  master,  and  may,  if  he  thinks 
fit,  decline  any  service  in  which  he  reasonably  apprehends 
injury  to  himself:  and  in  most  of  the  cases  in  which  dan- 
ger may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it  as 
the  master.  In  that  sort  of  employmenti  especially, 
which  is  described  in  the  declaration  in  this  case,  the 
plaintiff  must  have  known  as  well  as  his  master,  and 
probably  better,  whether  the  van  was  sufficient,  whether 
it  was  overloaded,  and  whether  it  was  likely  to  cany 
him  safely.  In  fact»  to  allow  this  sort  of  action  to  pre- 
vail, would  be  an  encouragement  to  the  servant  to  omit 
that  diligence  and  caution  which  he  is  in  duty  bound 
to  exercise  on  the  behalf  of  his  master,  to  protect  him 
against  the  misconduct  or  n^ligence  of  others  who  serve 
with  him,  and  which  diligence  and  caution,  while  they 
protect  the  master,  are  a  much  better  security  against 
any  injury  the  servant  may  sustain  by  the  n^;ligenoe 
of  others  engaged  under  the  same  master,  than  any  re- 
course against  his  master  for  damages  could  possibly 
afford."  So,  in  Hutchinson  v.  The  York,  NeweaeUe 
and  Bei'wick  Railway  Company,  5  ExcL  343,  and  Wig- 
more  v.  Jay,  5  Exch.  354,  it  was  distinctly  laid  down,  in 
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affirmance  of  the  doctrine  in  Priestley  v.  Fowler,  that  1856. 
a  master  is  not  responsible  to  his  servant  for  injury  occa-  Tarbant 
sioned  by  the  negligence  of  a  fellow-servant  in  the  wm. 
course  of  their  common  employment,  provided  the  latter 
be  a  person  of  competent  care  and  skill  [Jervia,  C.  J. 
Here,  the  jury  found  that  the  person  employed  to  erect 
the  scaffi)lding  was  an  improper  person  for  that  pur- 
pose.] The  verdict  is  general:  and,  if  either  of  the 
views  presented  to  the  jury  by  the  learned  judge  was 
incorrect,  there  must  be  a  new  trial.  [Cresswell,  J. 
Did  the  learned  judge  tell  the  jury,  that,  if  they  found 
either  interference  on  the  part  of  the  defendant  in  the 
erection  of  the  scaffolding,  or  incompetency  of  Martin, 
the  person  employed  to  erect  it,  whether  such  incompe- 
tency was  known  to  the  defendant  or  not,  they  must  find 
for  the  plaintiff?]  Distinctly.  In  Oouch  v.  Steel,  3  Ellis 
&  B.  402,  the  declaration  alleged,  that  the  plaintiff  en- 
gaged with  the  defendant  to  serve  on  board  the  defend- 
ant's (a  British)  vessel,  as  a  common  seaman,  on  a  spe- 
cified voyage  firom  and  to  a  British:  port;  and  assigned 
for  breach  that  the  vessel  was  leaky  and  imseaworthy, 
by  which  the  plaintiff  became  unwell  and  sustained 
damage:  and  it  was  held,  on  demurrer,  that  the  count 
was  bad,  there  being  no  allegation  of  knowledge  or 
deceit,  nor  of  any  express  warranty  that  the  vessel  was 
seaworthy ;  and  the  law  not  impl3ring  any  such  warranty 
firom  the  relation  of  shipowner  and  seaman.  So,  here, 
the  declaration  merely  avers  negligence,  and  no  scienter: 
and  that  clearly  is  ground  for  arresting  the  judgment. 

Udall  now  shewed  cause.  There  was  no  misdirection 
on  the  part  of  the  learned  judge;  the  direction  he  gave 
to  the  jury  being  precisely  in  accordance  with  the  deci- 
sion of  the  court  of  Exchequer  in  Wigmore  v.  Jay,  If 
a  master  uses  ordinary  care  in  procuring  competently 
skilled  workmen,  he  is  not  responsible  for  injury  result- 
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1856.        iK^  to  a  fellow  worknum  through  thdr  negligenee  or 
^Taseaxt      unskilfdlnesBL     The  court  will  not  be  incliiifri  to  cany 
/•  the  doctrine  fiirther  than  that     It  is  contended  on  tha 

other  side,  that^  not  only  must  it  appear  that  the  peiaoa 
employed  to  put  up  the  scaffolding  was  an  incompetent 
person,  but  that  it  must  be  shewn  affirmatiTdy  that 
the  defendant  knew  that  he  was  incompetent.  In  Hut- 
chinson V.  The  York^  NewcoMe^  a/nd  Berwick  Bailwi^ 
Company,  5  Exch.  343,  there  was  a  plea^  that  tke 
engines^  Sec,  were  under  the  guidance  of  the  servanls  of 
the  company,  who  were  fit  and  competent  persons  to 
have  the  guidance  of  the  same:  and,  in  dj^veiing  judg* 
ment,  Alderson,  R,  said:  ''The  servant^  when  heengagei 
to  run  the  risks  of  his  serrice,  including  those  aiisiog 
firom  the  negligence  of  fdlow-servants,  has  a  right  to 
understand  that  the  master  has  taken  reasonable  care  to 
protect  him  from  such  risks,  by  associating  him  only 
with  persons  of  ordinary  skill  and  care;  and  the  object 
of  the  plea  in  this  case,  is,  to  shew  that  the  defendants 
had  discharged  this  duty,  the  omission  to  discharge  whick 
might  have  made  them  responsible  to  the  deceased.* 
[Jeruia,  C.  J.  The  defendant  need  not  establish,  dia^ 
in  order  to  render  him  liable,  the  employer  most  know 
of  the  incapacity  of  the  workman.  It  is  enough  if  the 
master  uses  ordinary  care  and  caution  in  the  selectioB. 
The  way  in  which  my  Brother  Crowder  left  the  quea* 
tion,  was,  whether  Martin  was  a  competent  person.  Ho 
should  have  left  it  to  the  jury  to  say  whether  or  not  the 
defendant  used  ordinary  care  in  endeavouring  to  procure 
a  competent  person.  That  was  not  put:  the  defendant's 
liability  was  made  to  hinge  upon  the  competency  of 
Martin.]  It  is  submitted,  that  the  proper  question  nu 
put  If  Martin  was  an  incompetent  per8<Hi,  the  de- 
fendant would  clearly  be  liable.  [Jervis,  C.  J.  deaify 
not.  The  jury  are  told,  that,  if  the  defendant  inteifeied 
in  the  erection  of  the  scaffolding,  or  if  Martin  was  inoom- 
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petent,  they  must  find  for  the  plaintiff    That  alternative        18661 
direction  cannot  be  correct:  mere  interferences,  without      TAxsukst 
negligence,  could  not  make  the  master  liable.]  A  master        Wxb» 
is  liable  for  an  injury  resulting  from  the  unskilfulness 
of  an  incompetent  driver.     The  master  is  bound  to  see 
that  those  whom  he  employs  are  persons  of  reasonable 
care  and  skill:  per  Parke,  B.,  in  Skip  v.  The  Eastern 
C(m7Uies  Raikoay  Ooiwpcmyy  9  Exch.  223.  [Jervi8,C.J. 
llie  master  does  not  warrant  the  competency  of  those 
whom  he  employs.]    In  Pateraon  v.  WaUacey  1  Macq. 
748,  751,  Lord  Cranworthsays:  "When  a  master  em- 
ploys a  servant  in  a  work  of  a  dangerous  character,  he 
IS  bound  to  take  all  reasonaUe  precautions  for  the  safety 
of  that  workman.     This  is  the  law  of  England  no  less 
than  the  law  of  Scotland.     It  is  the  master's  duty  to 
be  careful  that  his  servant  is  not  induced  to  work  under 
a  notion  that  tackle  or  machinery  is  staunch  and  secure, 
when  in  fact  the  master  knows,  or  ougld  to  know,  that  it 
is  not  so.     And  if,  firom  any  negligence  in  this  respect^ 
damage  arise,  the  master  is  responsibla'*    [OresafweU,  J. 
Is  not  the  distinction  this, — that,  where  injury  arises  to 
one  servant  from  the  mere  negligence  of  another  servant^ 
the  rule  'respondeat  superior'  does  not  apply.  The  general 
rule  does  not  prevail,  unless  you  fix  the  master  with  negli- 
gence.    The  question  is,  whether  it  is  negligence  on  the 
part  of  a  master  to  employ  an  incompetent  servant  or 
workman,  if  he  uses  reasonable  diligence  in  ^ideavouring 
to  procure  a  competent  one.]    The  master,  it  is  sub- 
mitted, is  bound  to  take  care  that  the  lives  of  his  work- 
men are  not  placed  in  jeopardy  through  the  unskilful-* 
ness  of  a  person  employed^  by  him  to  do  a  work  of  this 
description.    [  WiMomia,  J.    My  Brother  Cresswell  put» 
it  precisely  as  it  is  put  in  the  judgment  of  the  court  in 
Hvichvnaon  v.  The  York,  Newcastle,  cmd  Bei^wick  EaU- 
way  Company,  6  Exch.  353, — "  Though  we  have  said 
that  a  master  is  not  in  general  responsible  to  one  servant 

3  G  2 
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1B56.  for  an  injury  occasioned  to  him  by  the  negligence  of  a 
TxuRAicT      fellow-servant  while  they  are  acting  in  one  common  ser- 

Wkbb^  vice,  yet  this  must  be  taken  with  the  qualification  that 
the  master  shall  have  tak^i  due  care  not  to  expose- hit 
servant  to  unreasonable  riska'']  Hie  rule  is  laid  dowB 
in  somewhat  broader  terms  in  other  peurts  of  the  ju^ 
ment  Does  the  master  take  upon  himself  no  duty! 
[CresaweUy  J.  No  higher  duty  than  that  of  using  rair 
sonable  care  in  the  selection  of  workmen.]  Then»  ik» 
declaration  is  in  the  common  form.  {Jervia,  C,  J.  Tha 
direction  of  my  Brother  Crowder  makes  the  defendant's 
liability  depend  upon  an  alternative  proposition,  and  one 
alternative  was  improperly  put^  and  the  verdict  is 
general.] 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute  for  a  new  trial,  the  case  having  miscanied 
in  the  way  pointed  out  by  Mr.  Smith  on  moving.  It  is 
,  unnecessary  to  consider  the  question  as  to  the  liability 
of  a  master  for  an  injury  done  to  a  workman  throngll'tle 
negligence  of  a  fellow-workman.  The  role  is  i¥iw  weB 
estabUshed,  that  no  action  Kes  against  the  master  fof  the 
consequences  to  a  servant  of  the  mere  negl^nce  of  hk 
fellow.  That,  however,  does  not  negative  liability  in  eveiy 
case.  The  master  rnay  be  responsible  where  he  is  p«^ 
sonally  guilty  of  negligence;  but  certainly  not  when  he 
does  his  best  to  get  competent  persona  Heisnotbooid 
to  warrant  their  competency.  The  summing  np^  I  s|^ 
prehend,  fails  in  this,  that  the  jury  might  have  been  of 
opinion  that  the  defendant  used  every  possible  care  io 
employ  a  competent  person  to  erect  the  scaflfolding,  and 
yet  that  he  was  liable  because  it  turned  out  that  Martin 
was  incompetent 

Cresswell,  J.     I  am  of  the  same  opinion.     The  ques- 
tion was  discussed  the  other  day  in  the  court  of 
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quer  in  a  case  of  Degg  v.  The  Midland  Railway  Oomr       1856. 
pany,  Tabraut 

V. 


Williams,  J.  The  cases  expressly  lay  it  down  that  a 
master  is  not  generally  responsible  for  an  injury  to  a  ser- 
vant from  the  negligence  of  a  fellow-servant  But  that 
rule  is  subject  to  this  qualification,  that  the  master  is 
guilty  of  no  want  of  care  in  the  selection  of  proper  ser- 
vants. Unless  the  master  is  guilty  of  negligence  in  that 
respect^  the  case  is  not  taken  out  of  the  general  rula 

Rule  absolute  accordingly,  (a) 

(a)  See  Wiggett  y.Fox  ^  Henderson,  11  Exch.  832. 


WSBB. 


Simons  v.  The  Great  Western  Railway  Company.        j^^e  is. 

J.  HIS  was  an  action  against  the  Qreat  Western  Railway  The  7th  sec- 
Company  for  the  loss  of  goods.  itSlwa  ^d 
The  declaration  stated,  that  the  plaintiff,  to  wit,  on  Canal  Traffic 

Acty  1854, 

the  8th  of  November,  1854,  delivered  to  the  defendants,  (17  &  18  Vict, 
as  common  carriers,  and  the  defendants,  as  such  car-  ^^^  prevent  a 
riers,  received,  divers,  to  wit,  150  packages  of  furniture,  J^^waycom- 

,  paDy  from 

goods,  chattels,  and  effects  of  the  plaintiff,  to  be  safely  making  a 
and  securely  carried  and  conveyed  for  the  plaintiff  by  t^t  asTo^the 
the  defendants,  to  wit,  from  Paddington,  in  the  county  J^^^thry 

will  carry 
goods,  provided  such  contract  be  "just  and  reasonable,'*  and  signed  by  the  party  send- 
ing the  goods.  * 

And  it  is  for  the  court  to  say,  upon  the  whole  matters  brought  before  them,  whether 
or  not  the  **  condition  "  or  *'  special  contract "  is  just  and  reasonable, 

A  condition,  that  the  company  will  not  be  accountable  for  tho  loss,  detention,  or 
damage  of  any  package  insufficiently  or  impi-operly  packed, — Held,  unjust  and  un- 
reasonable. 

!SemhU,  that  a  condition  "  that  no  claim  for  damage  will  be  allowed,  uuloss  made 
within  three  days  after  the  delivery  of  the  goods,  nor  for  loss,  unless  made  within  three 
days  of  the  time  that  they  should  be  delivered," — is  just  and  reasonable. 

A  condition,  that,  in  the  case  of  goods  conveyed  at  special  or  mileage  rate,  the  com- 
pany will  not  bo  responsible  for  any  loss  or  damage,  fiowever  cawed, — is  just  >aud  rea- 
sonable. 
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re56.  tor  an  injury  occasioned  to  him  by  the  negligence  oi  a 
TiLHRAKT      fellow-servant  while  they  are  acting  in  one  common  ser- 

Wmfii  ^^^®'  y®^  *'^^  must  be  taken  with  the  qualification  that 
the  master  shall  have  taken  due  care  not  to  expose  his 
servant  to  unreasonable  riska"]  The  rule  is  laid  down 
in  somewhat  broader  terms  in  other  parts  of  the  judg- 
ment Does  the  master  take  upon  himself  no  dutyt 
[Cresdwelly  J.  No  higher  duty  than  that  df  using  rei^ 
sonable  care  in  the  selection  of  workmen.]  Then,  the 
declaration  is  in  the  common  form.  [Jervia,  C.  J.  The 
direction  of  my  Brother  Crowder  makes  the  defendant's 
liability  depend  upon  an  alternative  proposition,  and  one 
alternative  was  improperly  put^  and  the  verdict  is 
general.] 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute  for  a  new  trial,  the  case  having  miscarried 
in  the  way  pointed  out  by  Mr.  Smith  on  moving.  It  is 
,  unnecessary  to  consider  the  question  as  to  the  liability 
of  a  master  for  an  injury  done  to  a  workman  thioii^h'tlie 
negligence  of  a  fellow-workman.  The  rule  is  now  wdl 
estabUshed,  that  no  action  Kes  against  the  master  toit  the 
consequences  to  a  servant  of  the  mere  negl^ence  of  his 
fellow.  That,  however,  does  not  n^^ative  liability  in  evei^ 
case.  The  master  Truiy  be  responsible  where  he  is  per- 
sonally guilty  of  negligence;  but  certainly  not  where  he 
does  his  best  to  get  competent  persona  He  is  not  booAd 
to  warrant  their  competency.  The  summing  up,  I  ap- 
prehend, fails  in  this,  that  the  jury  might  have  been  of 
opinion  that  the  defendant  used  every  possible  care  to 
employ  a  competent  person  to  erect  the  scaffolding,  and 
yet  that  he  was  liable  because  it  turned  out  that  Martin 
was  incompetent 

Cresswell,  J.    I  am  of  the  same  opinion.     The  ques- 
tion was  discussed  the  other  day  in  the  court  of 
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quer  in  a  case  of  Degg  v.  The  Midland  Railway  C<mr       1856. 
pany.  Tabraht 

V, 


Williams,  J.  The  cases  expressly  lay  it  down  that  a 
master  is  not  generally  responsible  for  an  injury  to  a  ser- 
vant from  the  negligence  of  a  fellow-servant  But  that 
rule  is  subject  to  this  qualification,  that  the  master  is 
guilty  of  no  want  of  care  in  the  selection  of  proper  ser- 
vants. Unless  the  master  is  guilty  of  negligence  in  that 
respect,  the  case  is  not  taken  out  of  the  general  rula 

Rule  absolute  accordingly,  (a) 

(a)  See  Wiggett  r.Fox  ^  Henderson,  11  Exch.  832. 


Webb. 


Simons  v.  The  Great  Western  Railway  Company.        /^„^  13. 

JL  HIS  was  an  action  against  the  Qreat  Western  Railway  The  7th  sec- 
Company  for  the  loss  of  goods.  ^^!i  ^^  ^® 

^      "^  o  Railway  and 

The  declaration  stated,  that  the  plaintiff,  to  wit,  on  Canal  traffic 
the  8th  of  November,  1854,  delivered  to  the  defendants,  (17  &  I8  Vict. 
rm  common  carriers,  and  the  defendants,  as  such  ca>  S„»^p>;/rt . 
riers,  received,  divers,  to  wit,  150  packages  of  furniture,  >^l  way  corn- 
goods,  chattels,  and  effects  of  the  plaintiff,  to  be  safely  making  a 
and  securely  carried  and  conveyed  for  the  plaintiff  by  tract  as  to  the 
the  defendants,  to  wit,  from  Paddington,  in  the  county  J^^ichtho" 

will  carry 
goods,  provided  such  contract  be  "just  and  reasonable,'*  and  signed  by  the  party  send- 
ing the  goods.  * 

And  it  is  for  the  court  to  say,  upon  the  whole  matters  brought  before  them,  whether 
or  not  the  "  condition  '*  or  "  special  conti-aot "  is  just  and  reasonable, 

A  condition,  that  the  company  will  not  be  accountable  for  tbo  losSf  detention,  nr 
damage  of  any  package  insufficiently  or  improperly  packed, — Held,  unjust  and  un- 
reasonable. 

HembUt  that  a  condition  *'  that  no  claim  for  damage  will  be  allowed,  uuloss  made 
within  three  days  after  the  delivery  of  the  goods,  nor  for  lobS,  unless  made  within  three 
days  of  the  time  that  they  should  be  delivered," — is  just  and  reasonable. 

A  conditiun,  that,  in  the  case  of  goods  conveyed  at  special  or  mileage  rate,  the  com< 
pany  will  not  bo  responsible  for  any  loss  or  daznage,  fiotoever  cawed, — is  just  >aud  rea- 
sonable. 
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of  Middlesex,  to  Taunton,  in  the  ooxmij  of  Somcmi, 
there  to  be  safely  delivered  to  the  plaintiff  for  oertam 
reward  therefor  then  paid  by  the  plaintiff  to  the  defen- 
dants: yet  the  defendants  so  carelesdy  and  n^figently 
conducted  themselves  in  and  about  the  oairyii^  md 
conveying  of  the  said  goods,  that,  by  and  thnnigb  the 
carelessness,  neglect,  and  default  of  the  defendanti^ 
divers,  to  wit,  10  of  the  said  packages,  and  the  contarti 
thereof,  were  wholly  lost  to  the  plaintifl^  and  the  residas 
of  the  said  packages,  and  the  furniture,  goods,  chatleb^ 
and  effects  therein  contained,  were  by  the  like  careks^- 
ness,  neglect,  and  defaidt  of  the  defendants  in  the  car- 
riage and  conveyance  thereof,  greatly  broken,  damaged 
and  destroyed     And  the  plaintiff  claimed  5002. 

The  defendants  pleaded, — first,  not  guilty. 

Secondly,  that  the  plaintiff  did  not  deliver  to  the  de- 
fendants, nor  did  the  defendants  receive  from  the  plaintiff, 
the  said  packages  of  furniture,  goods,  chattels,  and 
effects  in  the  declaration  mentioned,  or  any  part  theieo( 
to  be  safely  and  securely  carried  and  conveyed  ftr  the 
plaintiff  by  the  defendants,  and  by  the  defendanta  io  be 
safely  delivered  to  the  plaintiff,  in  manner  and  fcxm  as 
in  the  declaration  aUeged. 

Thirdly,  that  they,  the  defendants,  received  from  the 
plaintiff  the  said  packages  of  furniture,  goods,  chatteh^ 
and  effects  in  the  declaration  mentioned,  to  be  oanied 
by  the  defendants  for  the  plaintiff  fix)m  Baddington  to 
Taunton  as  aforesaid,  subject  to  a  certain  special  ocn- 
tract  made  between  the  plaintiff  and  the  defendants; 
and  signed  by  the  plaintiff,*  whereby  it  was  agreed  be- 
tween the  plaintiff  and  the  defendants^  that  the  defend- 
ants should  not  be  answerable  for  the  loss  of,  or  for 
damage  to,  the  said  packages  of  furniture,  goods,  chattels^ 
and  effects,  if  the  sa/me  were  insuffi^cieTUly  or  impro- 
perly packed ;  and  that  the  said  packages  of  furniture. 
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goods,  chattels,  and  effects  were  insufficieiitly  and  im-        i856. 
properly  packed. 

Fourthly,  that  the  said  furniture,  goods,  chattels,  and 
effects  in  the  declaration  mentioned  were  received  by  the 
defendants  from  the  plaintiff  to  be  carried  and  conveyed 
by  the  defendants  for  the  plaintiff  from  Paddington  to 
Taunton  as  aforesaid,  at  a  certain  special  mileage  rate, 
and  under  and  subject  to  a  certain  contract  made  between 
the  plaintiff  and  the  defendants,  and  signed  by  the 
plaintiff,  whereby  it  was  agreed  that  the  said  furniture, 
goods,  chattels,  and  effects,  being  so  received  as  in  this 
plea  mentioned,  the  defendants  shoiild  not  be  answerable 
for  any  loss  or  damage,  however  caused,  of  or  to  the  said 
furniture,  goods,  chattels,  and  effects,  while  the  same 
were  being  carried  and  conveyed  by  the  defendants  for 
the  plaintiff ;  and  that  the  said  loss  and  damage  in  the 
declaration  mentioned  occurred  and  was  caused  while 
the  said  furniture,  goods,  chattels,  and  effects  were  being 
carried  and  conveyed  by  the  defendants  for  the 
plaintiff 

The  plaintiff  took  issue  on  all  the  defendants'  pleas :  Replicat'on. 
and,  for  a  second  replication  to  the  third  and  fourth 
pleas  respectively,  said,  that  the  said  contracts  in  those 
pleas  mentioned,  were  respectively  contained  in  a  certain 
paper  or  document,  partly  printed  and  partly  in  writing, 
purporting  on  the  face  thereof  to  specify  the  packages 
of  the  said  furniture  and  goods  received  by  the  defend- 
ants as  in  the  declaration  mentioned,  and  the  charges  to 
be  paid  on  the  delivery  thereof ;  on  the  back  of  which 
said  dt)cument  was  printed  a  certain  notice,  conditions, 
or  declaration,  limiting  the  liability  of  the  defendants 
for  loss  or  injury  to  the  said  goods  in  the  receiving,  for- 
warding, or  delivery  thereof  occasioned  by  the  neglect  or 
defjAiUt  of  the  defendants,  and  which  said  paper  or  docu- 
ment was  in  the  words  and  figures  following,  and  not 
further  or  otherwise, — 
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^  Special  agreement  for  conveyance  as  followB: — 
To  the  Great  Western  Railway  Company, 

Paddingtou  StatknL 
"8,  11,  1854.     Beoeive  from  Jc^m  Sunona  of ^ 


the  undermentioned,  on  the  oonditioms   stated  on  the 
other  side: — 

''  To  be  sent  to  Taunton  Station  at  the  rate  cat  duurgs 
below  m^itioned,  whidi  I  agree  to  pay  or  eauae  ta  be  paiii 
on  delivery  of  such  goods  to  the  consignee,  cm*  liia  order;  ia 
consideration  of  the  nature  and  description  of  the  sania 

[Here  followed  a  description  of  the  packages,  the 
price  of  carriage,  and  the  signature  of  the  consgiiorj 

''  The  Great  Western  Railway  Company 
give  public  notice, — 1.  That  they  will  net  be  account- 
able for  any  article  conveyed  upon  their  railway,  nnletf 
it  be  entered  and  signed  for  and  received  by  tiiem ;  Mr 
will  they  be  responsible  for  the  loss  of  (M*  i&jaty  to  Wf 
article  or  articles  of  the  descriptions  foilowing,  thai  it 
to  say,  gold  or  silver  coin  of  this  realm  or  of  auy  fofeign 
state,  or  any  precious  stones,  jewellery,  watchaflj,  oliich% 
or  time-pieces  of  any  desaiption,  trinket^  iHlifl;  BDta«f 
the  Governor  and  Company  of  the  Bank  of  Sngland,  Sootr 
land,  and  Ireland,  respectively,  or  of  any  other  bank  k 
Great  Britain  or  Ireland,  or  of  any  foreign  coontif; 
orders,  notes,  or  securities  for  pajrment  of  money,  EngliA 
or  foreign,  stamps,  maps,  writings,  title-deeds,  paintings 
engravings,  pictures,  gold  or  silver  plate  or  plated  «rtieie% 
glass,  china,  silks  in  a  manufactured  or  unmanu&otuvBd 
state,  and  whether  wrought  up  or  not  wrought  up  witk 
other  materials,  furs  or  lace,  or  any  of  them,  contained 
in  any  parcel  or  packages  which  shall  have  been  deli- 
vered, either  to  be  carried  for  hire  or  to  accompany  the 
person  of  any  passenger,  on  their  railway,  when  the  value 
of  such  article  or  articles  or  property  aforesaid  contained 
in  such  parcel  or  package  shall  exceed  the  sum  of  lOL 

"  2.  That  they  will  not  carry,  nor  allow  to  be  carried, 
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on  their  railway,  for  any  persons,  unless  by  special  f^ree-       18S6i 
ment,  any  aqua  fortis,  oil  of  vitriol,  gunpowder,  lucifer       simoM 
matches,  or  any  other  goods  which  in  their  judgment    t^^^  owuf 
may  be  of  a  dangerous  natiire ;  and,  if  any  person  send 
by  the  railway  any  such  goods  without  distinctly  mark-f 
ing  their  nature  on  the  outside  of  the  packages  contain- 
ing the  same,  or  otherwise  giving  notice  in  writing  to 
the  book-keeper  or  other  servant  of  the  company  with 
whom  the  same  axe  so  left^  at  the  time  of  so  sea[iding,  he 
will  be  liable  by  act  of  parliament  to  a  penalty  of  101., 
which  will  be  strictly  enforced,  as  will  also  Uie  amount 
of  damage  sustained  on  any  other  goods  by  means  of  the 
aforesaid  dangerous  articles. 

"  3.  That  they  will  not,  until  further  notice,  undertake 
to  carry  upon  their  railway  for  any  person,  unless  by  spe^ 
cial  agreement^  any  boiler,  cylinder,  bob,  or  single  piece  of 
machinery,  or  single  piece  of  timber  or  stcme,  or  any  other 
single  article,  the  weight  of  which  shall  exceed  four  ton& 

"4.  That  they  will  not  be  accountable  for  the  loss  of 
or  for  damage  to  any  goods.arising  from  fire,  civil  com^ 
motion,  tempest^  or  act  of  God;  nor  for  loss,  detrition,  or 
damage  of  wmppers,  boxes,  or  returned  empties  of  any 
description;  nor  for  any  goods  put  into  returned  wrappers, 
boxes,  or  empties;  nor  for  any  goods  lefb  imtil  called  Sof, 
cr  to  order^  or  lefb  or  warehouiBed  &r  the  convenience  cf 
the  parties  to  whom  they  are  consigned;  nor  for  the 
lo88,  detenfUioriyOr  dcumage  of  av/ypaohage  mavj^Heiently 
or  improperly  packed,  marked,  directed,  or  described, 
or  contcffinmg  a  variety  of  articles  liable  by  breahkig 
to  damage  each  other,  nor  for  leakage  arising  from  bad 
ca^ks  or  cooperage,  nor  for  damage  to  cast-iron,  furni- 
ture, or  other  goods  of  a  slight  construction:  and  they 
give  notice,  that  no  davm  for  da/mage  vrUl  be  allowed 
unlese  made  within  three  days  after  the  delivei^y  of  the 
goods,  nor  for  loss  v/aless  made  within  three  days  of 
tiip'  ti/ine  that  they  should  be  deldvei'ed. 
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''5.  That  no  credit  can  be  allowed,  excepting  bj 
specisd  arrangement;  but  all  goods  must  be  paid  ibr 
«itfaer  preyiouslj  to  or  at  the  time  of  deliFeiy;  and,  if 
pajonent  be  refused,  any  charge  for  delirery  must  be  also 
defrayed  in  addition  thereta  If  goods  are  refosed  to  be 
received  by  the  consignee,  for  any  cause  whateyia-,  they 
will  be  carried  back,  and  re^delivered  to  the  ooiisign« 
thereof,  who  will  be  required  to  pay  the  cbxrge  f<Mr  sodi 
back^carriage  and  re-delivery.  In  all  cases,  the  company 
will  hold  goods  in  their  possession  in  lien  for  their 
charges  for  carriage,  back-carriage,  and  le-delivery. 

''  6.  That  all  goods,  from  whomsoever  received,  or  to 
whomsoever  belonging,  shall  be  subject  to  a  general  lien^ 
not  only  for  the  carriage  of  those  particular  goods^  but 
also  for  any  general  balance  that  may  be  due  bj  the 
owner  or  by  the  public  carriers  of  such  goods  to  the  sud 
company;  and  that,  if,  in  fourteen  days  after  notice  sliaU 
have  been  given  that  such  goods  are  detained  for  any 
claim  of  the  company,  and  the  money  due  be  not  paid, 
the  goods  will,  at  the  discretion  of  the  company,  be  bM 
by  auction  to  defray  the  company's  claims,  and  all  ex- 
penses incurred  thereon:  but  fish,  fruity  and  all  otfaff 
perishable  articles  will  be  disposed  of,  at  the  discretioi 
of  the  company,  immediately  after  giving  the  above  no- 
tice, and  without  awaiting  the  above  period  of  fomtesa 
dajrs. 

'*7.  That  all  goods  addressed  to  places  within  the 
limits  of  the  company's  looal  regulations  for  delivery  of 
goods  from  the  different  stations  on  the  railwa;^,  respect- 
ing which  no  directions  to  the  contrary  shall  have  been 
received,  will  be  delivered  by  the  company  at  those 
places. 

"  8.  That  the  delivery  of  goods  will  be  considered  to 
be  complete,  and  the  responsibilities  of  the  company  will 
be  considered  to  terminate,  when  the  goods  shall  be  un- 
loaded oub  of  the  waggon,  van,  cai*t,  or  truck,  and  placed 
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at  the  door  of  the  consignee;  and  that  the  cellaring  or 
warehousing  of  them  will  be  at  the  owner's  risk  and  ex.* 
pense;,  as  also  the  removal  of  goods  from  the  sender's 
premises  into  the  agent's  cart  or  waggon. 

"  9.  That  they  will  not,  under  any  circumstances,  be 
liable  for  loss  o£  market  or  other  claim  arising  from  delay 
or  detention  of  any  train,  whether  in  starting  or  at  any 
of  the  stations,  or  in  the  course  of  the  journey.  The 
company  do  not  undertake  to  send  goods  by  any  parti* 
cular  train,  if  there  be  an  insufficient  number  of  trucks 
at  the  station,  or  the  trucks  cannot  be  conveniently  used 
for  the  purpose,  notwithstanding  the  goods  may  have  been 
taken  to  the  station  before  the  time  appointed  by  the 
company. 

"  10.  That  all  goods  addressed  to  consignees  resident 
beyond  the  limits  of  the  company's  local  regulations  for 
delivery  of  goods  from  the  different  stations  on  the  rail-^ 
way,  and  respecting  which  no  directions  to  the  contrary 
shall  have  been  received  previous  to  arrival  at  the  station^ 
will  be  forwarded  to  their  destination  by  public  carrier, 
or  otherwise,  as  opportunity  may  offer,  or  they  will,  at 
the  discretion  of  the  company  by  whom  they  may  have 
been  received,  be  suffered  to  remain  on  the  company's 
premises,  to  be  placed  in  shed  or  warehouse,  if  there 
be  convenience  for  receiving  the  same,  pending  commu- 
nication with  the  consignees,  at  the  risk  of  the  owners, 
as  referred  to  in  clause  No.  4;  but  that  the  charges  of 
«uch  carrier  will  be  added  to  those  of  the  company,  and 
the  delivery  of  the  goods  by  the  company  will  be  con- 
sidered as  complete,  and  the  responsibility  of  the  com- 
pany will  be  considered  to  have  ceased,  when  such  car- 
riers shall  have  received  the  goods  for  further  convey- 
ance. And  the  company  hereby  give  notice,  that  any 
money  which  may  be  received  by  them  as  payments  for 
the  conveyance  of  goods  by  carriers  beyond  their  said 
limits,  will  be  so  i-eceived  only  for  the  convenience  of  the 
consignors,  for  the  purpose  of  being  paid  to  such  other 
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carriers,  and  will  not  be  received  as  a  charge  made  by  the 
company  upon  the  goods  in  the  capacity  of  carriers,  be- 
yond the  extent  of  their  own  railway.  And  the  oampany 
hereby  give  further  notice,  that  they  will  not  be  reqwn- 
sible  for  any  loss,  damage,  or  detention  that  may  happen 
to  goods  so  sent  by  them,  if  such  loss,  damctge,  or  deieo- 
tion  occur  beyond  their  said  limits. 

**  11.  And  in  respect  of  all  goods  suffered  to  remain 
on  the  company's  premises,  or  placed  in  shed  or  ware- 
house, or  not  removed  from  the  company^s  waggons; 
whether  so  remaining  by  direction  of  the  conrngnor  or 
consignee,  or  while  awaiting  the  opportunity  of  fmiher 
transmission,  or  until  the  consignee  can  reoeive  the 
same,  the  company  hereby  give  notice,  tiiat  such  goods 
will,  after  forty-eight  hours  from  their  arrival  (except 
bricks,  ashes,  coal,  or  coke,  and  such  like  mileage  goods, 
which  are  to  be  chargeable  from  twenty-four  hours  after 
their  arrival),  be  subject  to  the  following  charges  for 
demurrage:  — one  day,  3s.  6d.;  two  days,  8s.;  three 
days,  13«.;  four  days,  18«.;  five  days,  24s.;  six  dayi^ 
308.;  Simdays  not  included  in  charge;  and  7s.  per  diem 
addition,  when  exceeding  six  days.  Goods  will  be  ware- 
housed at  a  reasonable  rate  at  owner's  risk ;  the  goods, 
nevertheless,  being  so  held  by  the  company  at  the  risk 
of  the  consignors,  consignees,  or  owners  thereo£ 

"12.  The  company  will  not  carry 
Acids  in  carboys,        Iron  (wrought  and 

castings), 

Jewellery, 

Joiners*  work, 

Lace, 

Lucifer  matches, 

Machinery, 

Money, 


Baskets  (light), 
Boilers  (iron), 
Castings  (light), 
Chains, 
Famiture, 
Glass  (plate), 

„    (stained). 
Goods  (light), 
Gunpowder, 
Hats, 


PictoreSy 

Picture  frames, 

Prints  or  engravings, 

Statuary, 

Straw(nianu&ctured), 

Sulphuric  acid. 

Teazels, 


Toys, 
Musical  instruments.  Turpentine  in  carboys, 
Naptha  in  carboys,     Upholstery, 
Organs,  Vitriol  in  carboys, 

except  upon  a  special  agreement,  and  at  the  risk  of  the 

owners. 
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"13.  That  the  above  conditions  apply  to  all  goods        1^56. 
received  by  the  above-named  company  at  all  or  any  of       Smav» 
their  offices  and  warehouses,  wherever  situated;  and,  as    xjgt  Gbkay 
to  all  goods  entrusted  to  them,  they  will  only  agree    p^^^|^™jL 
to  carry  them  subject  to  the  above  conditions,    and 
to  all  other  the  rules  and  regulations  of  the  said  com-' 
pany. 

"  14  That  the  company  will  not  imdertake,  except 
by  special  agreement,  to  convey  any  less  numb^  at  one 
time  than  two  beasts,  or  three  calves,  or  six  pigs,  or  ten 
sheep;  nor  will  they  convey  cattle,  pigs,  or  sheep  in  any 
number  for  a  less  distance  than  *  seventeen  miles  on 
their  railway,  except  by  special  agreement.  And  they 
hereby  give  public  notice,  that  th^  wUl  not  be  respon- 
sible for  any  loss,  accident,  or  injury  in  respect  of  any 
animal  conveyed  upon  their  railway. 

*'15.  Ghods  conveyed  aJb  special  or  TmUag^-rate 
must  be  loaded  cmd  unloaded  by  the  owners  or  thevr 
agents;  and  the  company  wUZ  not  be  responsible 
for  any  risk  of  stowage,  loss,  or  damage,  HO^EVsa 
QAUBED^  nor  for  ddsorepancy  m  the  ddi/very,  as 
to  either  qua/ntUy,  nvmb&r,  or  weight,  nor  for  the 
condition  of  articles  so  ca/rriedi  nor  for  detention  or 
delay  i)i  iJie  conveyvag  or  delivery  of  them,  howeveb 

CAUSED. 

''  16.  That  the  company  will  not  consent  to  carry  any 
goods,  unless^  at  the  time  of  their  being  dehvered  at 
either  of  their  stations  jEbr  conveyance,  a  declaration  or 
receiving-note  be  presented  to  the  company^s  clerk  or 
officer  of  the  station,  setting  forth  the  goods  according 
to  their  correct  denomination,  their  weights  and  number, 
and  the  address  of  the  parties  to  whom'  the  same  are  to 
be  delivered;  and,  if  any  goods  shall  be  untruly  or  in- 
correctly declared  or  described  in  any  such  declaration 
or  receiving-note,  so  as  to  affect  the  rate  to  be  charged 
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isr  tiie  caimge  ilMreot  Ike 
iOfe  for  aajr  loK  or  duHige  tt> 

AncmieBt^  tlni  the  «yd 
seatioiied  veie  deiircied  to  the  deieflHlmate  ai  m  the 
dfrianitkin  iiiHUinnwi  aad  tbst  tbeaaid  f  1  at;! ■  in  the 
dedanlaoii  alleged  to  hate  been  igfieUA^ciy  loitiBd 
damagv^i,  were  leepecliTd j  kMi  and  dimagrrf  by  wmk 
tfaroogh  the  defiudt  or  ne^ect  of  tlie  <li  fi  mhiatn  «r 
dieir  aenranli  in  the  leeetm^  fbrwvdoi^  €r  dtsliivj 


thereof ;  and  thai  the  aaid  paper  or  dnnimpot 
hy  the  plainti£C  and  the  said  oontncla  in  the  thiid  and 
fcNinh  i^eas  mpeciivdy  mentioned  woe  leapeutiieiy 
made  and  entered  into  after  the  making  niid  pmtfing  «f 
the  Railway  and  Canal  Traffic  Act,  1854  (17  A  18  Ykl 
c  31) ;  and  that,  by  Tirtne  of  the  mid  net,  the  deftni* 
ants  were  and  are  liable  for  the  lorn  and  injury  tbereia 
mentioned,  notwithstanding  the  said  notion  oonditionfl^ 
and  declarations;  and  that  the  said  contractB  in  the 
first,  third,  and  fourth  pleas  respectively  mentioned  wen 
and  are,  and  each  of  them  was  and  is,  void. 

Rejoinder  to  the  second  replication  to  the  third  and 
fourth  pleas, — as  to  the  plaintiff's  second  replication  to  the 
third  and  fourth  pleas,  that  the  conditions  in  Uiai  replica- 
tion and  in  those  pleas  mentbned,  with  respect  to  the  re* 
ceiving,  forwarding,  and  delivering  by  the  defendants  for 
the  plainti£^  of  the  goods,  articles,  and  things  in  the 
declaration  mentioned,  were  and  are  just  and  reaaonaUa 

Demurrer  to  the  second  replication  to  the  third  and 
fourth  pleas, — assigning  for  causes,  ^that  the  Railway 
and  Canal  Traffic  Act,  1854,  does  not  make  Toid  a 
special  contract  between  a  railway  company  and  any 
other  party,  respecting  the  receiving,  forwarding,  or 
delivering  goods,  if  the  contract  be  aiffned  by  the  other 
ptui^y*  or  by  the  person  delivering  the  goods  to  the  com- 
pany; that  notices,  conditions,  and  declarations,  given 
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and  made  by  railway  companies,  in  order  to  limit  their  I8S€L 
liability  relative  to  the  receiving,  forwarding,  and  de* 
livering  goods,  are  not  affected  by  the  said  act,  unless 
they  are  unjust  or  unreasonable;  and  that  the  plaintiff 
ought  to  have  shewn  that^  and  how,  the  terms  of  the 
contract  and  notice  in  that  replication  mentioned 
applicable  to  the  third  and  fourth  pleas,  are  unjust  and 
unreasonabla''    Joinder. 

The  plaintiff  joined  issue  on  the  rejoinder  to  the  second  Surrejoinder, 
replication  to  the  third  and  fourth  pleas;  and  also  jokiderln de- 
demurred  to  the  rejoinder  to  the  second  replication  to 
the  third  and  fourth  pleas,  on  the  grounds,  that  ''it 
referred  matter  of  law  to  the  jury ;  and  that  the  reason- 
ableness of  the  conditions  was  matter  to  be  determined 
by  the  court,  and  not  by  the  jury."    Joinder. 

Honyman,  in  support  of  the  demurrer  (a).      Two 


murrer. 


(a)  The  points  marked  for 
argnment  on  the  part  of  the 
plaintiff,  were, —-"That  the 
Bail  way  and  Canal  Traffic  Act, 
1854,  renders  companies  liable 
for  every  injury  occasioned  to 
articles  through  the  de^Eiult  or 
neglect  of  such  companies  or 
their  servants,  notwithstanding 
any  notice,  condition,  or  declar- 
ation to  the  contrary,  unless 
the  same  be  reasonable : 

"  That  it  is  wholly  immate- 
rial whether  the  paper  con- 
taining such  notice,  condition, 
or  declaration,  be  or  be  not 
signed  by  the  party  sending 
the  goods : 

"  That  it  was  not  necessary 
for  the  replication  (to  a  plea 
setting  up  such  a  notice)  to 
negative  the  justness  and  rea- 


sonableness of  the  notice,  con- 
dition, and  declaration,  for  two 
reasons, — first,  because  it  suffi- 
ciently appeared  from  the  no- 
tice, condition,  and  declaration 
themselves  that  the  same  were 
unjust  and  unreasonable,  — 
secondly,  because  the  stipula- 
tion coming  by  way  of  proviso 
to  the  preceding  enactment, 
it  lay  on  the  defendants  to 
aver  that  they  were  just  and 
reasonable : 

"  That  the  reasonableness  of 
the  notice,  condition,  and  de- 
claration were  matters  to  be 
decided  by  the  court,  and  not 
by  the  jury : 

"  And  that  the  rejoinder  was 
bad  for  referring  to  the  jury 
mere  matters  of  law.*' 
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1856.       questions  are  presented  by  this  denunrer,—- firsts  vfaethvr 
SiMOHs       the  replication    is  an  answ^  to   the   ple% — 6eoQodlj» 
Thb  Qbkat    ^I^^ther  the  rejoinder  is  an  answer  to  the  xepUcatioa    If 
Wnrnar      ^j^^  replication  be  held  bad,  there  is  an  end  of  the 
The  first  question  turns  upon  the  poroper 
and  effect  of  the  7th  section  of  the  17  &  18  VicL  a  SI. 
Formerly,  carriers  were  usually  protected  fay  nodoe^  pro* 
yided  they  were  brought  to  the  attention  of  the  putiBf 
sending  goods  by  them.    Then  came  the  Cmnien  Ani^ 
11  O.  4  &  1  W.  4,  c.  68,  the  let  and  2nd  sectioosaf 
which  enabled  carriers  to  limit  thdr  responsibilxtyA 
certain  cases  by  affixing  a  notice  on  their  premiae^  and 
afforded  protection  to  the  carrier  whether  the  rwninnm 
saw  the  notice  or  not    The  4th  section  proii^iad  that 
the  publication  of  notices  should  not  limit  the  liafailitj 
of  the  carrier  in  respect  of  any  other  goods  convefed. 
The  6th  section  provided  that  nothing  in  the  act 
tained  should  extend  to  annul  or  affect  any  special 
tract  for  the  conveyance  of  good&     If  the  notice 
brought  home  to  the  customer,  it  might  coDstitatea 
special  contract  under  that  section.    The  state  ot  ths 
law  with  reference  to  oommon  carriers  is  reviewed  with 
great  astuteness  by  Parke^  B.,  in  Wyld  v.  Pickford^  8 
M.  &  W.  443,  457,  shewing,  that»  since  the  statute  of 
11  O.  4  &  1  W.  4,  a  68,  carriers  could  only  limit  their 
liability  by  something  which  amoimted  to  a  special  con- 
tract under  s.  6.    And  the  law  is  so  stated  in  the  notes 
to  Coggs  v.  Bernard  (2  Lord  RayuL  909,  Ck>nL  1 39i  1 
SalL  26,  3  Salk.  11,  Holt,  13),  in  2  Smith's  Leading 
Cases,  177.    To  the  same  effect  are  the  cases  of  Shaw 
V.  The  York  and  North  MidUmd  Railway  Company, 
13  Q.  B.  347,  Austin  v.  The  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company,  ante,  VoL  X,  p.  454, 
Austin  V.  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  1 6  Q.  B.  600,  Carr  v.  The  Lancet 
shire  and  Yorkshire  Railway  Company ^  7  Exch.  707, 
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Walker  v.  The    York   and   North   Midland    RaH-       1856. 
way  Compa/ny,  2  Ellis  &  B.  750,  and  The  York,  New-       Simons 

castle,  amd  Berwick  Railway  Company,  App.,  Catnap,  ^g,  obi^t 
Kesp.,  ante,  Vol.  XIV,  p.  527.     Walker  v.  The  York     Wmtibh, 

RAIIiWAT  Co 

and  North  Midland  Railway  Company  was  an  ac- 
tion against  a  railway  company  for  not  duly  carrying 
fish  firom  Scarborough  to  Manchester,  averred  to  be  re- 
ceived by  the  defendants  at  Scarborough  to  be  carried 
as  common  carriers  to  Manchester.  The  defendants 
pleaded, — ^that  they  did  not  receive  the  fish  as  common 
carriers, — and  that  they  received  it  on  certain  terms  set 
out  in  the  plea.  At  the  trial,  there  was  evidence  that 
the  defendants  printed  many  notices  declaring  that  they 
would  not  carry  fish  except  on  terms  relieving  them 
from  all  liability,  and  declaring  also  that  none  of  their 
servants  had  power  to  vary  those  terms;  that  a  number 
of  these  notices  were  sent  to  Scarborough,  and  served  on 
the  fish-merchants  there,  including  the  plaintiff;  that 
they  generally  threw  down  the  notices;  and  that  the 
plaintiff  told  the  defendants'  station-master  at  Scar- 
borough that  they  were  not  of  any  use;  after  which  the 
fish  were  sent  by  the  plaintiff  by  the  defendants'  railway, 
and  were  not  duly  carried.  The  judge  advised  the  jury, 
if  they  were  satisfied  that  the  plaintiff  was  served  with 
the  notice,  to  infer,  as  a  &ct,  that  he  sent  the  fish  on  a 
special  contract  embodying  the  terms  contsdned  in  it, 
unless  the  plaintiff,  before  he  sent  the  fish,  unambigu- 
ously dissented  firom  the  terms,  and  the  defendants  ac- 
quiesced in  his  dissent.  A  verdict  having  been  found 
for  the  defendants  on  the  two  issues  above  mentioned, — 
it  was  held  that  the  direction  was  right,  under  the  cir- 
cumstances; that  the  statute  11  Q.  4  &  1  W.  4,  c.  68, 
a  4,  was  confined  to  public  notices;  that  the  jury  might 
rightly  infer,  from  the  plaintiff's  having  special  notice 
that  fish  would  not  be  taken  except  on  certain  terms, 
and  that  no  one  had  power  to  vary  the  terms,  and  from 

VOL.  XVIII— C.  B.  3  H 
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Thi  Great    ^^^  ^^^^  *^®  defendants  were  in  that  case  protected  by 

Wb8T£bn      ^ig  special  contract,  under  s.  6.     This  state  of  the  law 
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was  found  inconvenient,  and  the  act  of  parliament  in 

question  (17  &  18  Vict,  a  31)  was  passed,  upon  which 
the  court  is  now  for  the  first  time  called  upon  to  pot  a 
construction.  [Jervis,  C.  J.  Tou  admits  ihat,  but  for 
that  act,  you  are  out  of  court  ?]  No  doubt  The  statute 
begins  with  a  recital,  that  it  is  expedient  to  malce  better 
provision  for  r^ulating  the  traffic  on  railways  and  canak 
17  &  18  Vict.  And  the  7th  section, — upon  the  construction  of  whidi 
c.  3  , 8. 7.        ^j^^  question  will  turn,— enacts  that  "  every  such  com- 

Company  to  , 

be  Uabie  for  pauy  as  aforesaid  shall  be  liable  for  the  loss  of  or  for  any 
de&uit  ^  the  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to 
^^^^®  ?J  any  articles,  goods,  or  things,  in  the  receiving,  fi>rwaril- 
withstanding  ing,  or  delivering  thereof,  occasioned  by  the  neglect  or 
contraiy.  default  of  such  company  or  its  servants,  notwithstandnig 

any  notice^  condition,  or  declaration^  ipade  and  given 
by  such  company  contrary  thereto,  or  in  anywise  limit- 
ing such  liability :  every  such  notice,  condition,  or  de- 
claration being  hereby  declared  to  be  null  and  void: 
Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  prevent  the  said  companies  from  mating 
such  conditions  with  respect  to  the  receiving,  forward- 
ing, and  delivering  of  any  of  the  said  animals,  artidee; 
goods,  or  things,  as  shall  be  adjudged  by  the  court  or 
judge  before  whom  any  question  relating  thereto  shall 
Company  not    be  tried,  to  be  jvM  and  reasonable:  Provided  always, 
beyond  a  ^       ^**  ^^  greater  damages  shall  be  recovered  for  the  loss 
limited  ^f  ^j.  f^j.  ^j^y  injury  done  to  any  of  such  animals»  be- 

certain  cases,  yond  the  sums  hereinafter  mentioned,  that  is  to  say,  for 
valuedeciared,  any  horse,  50^.,  for  any  neat  cattle,  per  head  1 52.,  for 
ment  ^SeT^    any  sheep  or  pigs,  per  head  2i.,  unless  the  person  seudiag 

or  delivering  the  same  to  such  company  shall,  at  the 
time  of  such  delivery,  have  declared  them  to  be  respeo- 
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tively  of  higher  value  than  as  above  mentioned,  in  which        1856. 
case  it  shall  be  lawful  for  such  company  to  demand  and       Simons 
receive  by  way  of  compensation  for  the  increased  risk    thb  Qrsat 
and  care  thereby  occasioned,  a  reasonable  per-centage    ^^^J^qq 
upon  the  excess  of  the  value  so  declared  above  the  re- 
spective sums  so  limited  as  aforesaid,  and  which  shall  be 
paid  in  addition  to  the  ordinary  rate  of  charge :  and 
such  per-centage  or  increased  rate  of  charge  shall  be 
notified  in  the  manner  prescribed  in  the  statute  11  Q. 
4  &  1  W.  4,  c.  68,  and  shall  be  binding  upon  such  com- 
pany in  the  manner  therein  mentioned:  Provided  also.  Proof  of  value, 
that  the  proof  of  value  of  such  animals,  articles,  goods, 
and  things,  and  the  amount  of   injury  done  thereto, 
shall  in  all  cases  lie  upon  the  person  claiming  compen- 
sation for  such  loss  or  injury:  Provided  also,  that  no  No  special 

.7-.,.  ,  J  .,         contract  to  be 

special  contract  between  such  company  and  any  other  binding,  un- 
parties  respecting  the  receiving,  forwarding,  or  delivering  ^®*®  «gnod- 
of  any  animals,  articles,  goods,  or  things  as  aforesaid, 
shall  be  binding  upon  or  affect  any  such  party,  unless 
the  same  be  signed  by  him  or  by  the  person  delivering 
such  animals,  articles,  goods,  or  things  respectively  for 
carriage :  Provided  also,  that  nothing  herein  contained 
shall  alter  or  affect  the  rights,  privileges,  or  liabilities  of 
any  such  company  \mder  the  said  act  of  1 1  G.  4  &  1  W. 
4,  a  68,  with  respect  to  articles  of  the  description  men- 
tioned in  the  said  act."  The  contention  on  the  part  of 
the  company  will  be,  that  it  ia  competent  to  them  to 
make  any  contract,  provided  it  is  signed.  That,  it  is 
submitted,  is  nullifying  all  the  former  part  of  s.  7. 
[Cresawell,  J.  The  meaning  is,  that  a  special  contract 
shall  only  be  evidenced  by  a  writing  signed, — ^like  the  9  G. 
4,  c.  14,  s.  1,  which  provides  that  no  acknowledgment 
shaU  be  sufficient  to  take  a  case  out  of  the  statute  of 
limitations,  unless  it  be  in  writing  and  signed  by  the 
party  to  be  charged  thereby.]  The  contract  must  be 
signed;  and,  if  it  be  one  protecting  the  company  against 
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the  consequences  of  their  own  default^  it  must  also  be 
just  and  reasonable.     In   Wise  v.  The  Oreat  Western 
Railway  Company,  which  vdll  probably  be  relied  on 
for  the  defendants,   it  was    not    necessary  to  decide 
whether  or  not  the  case  was  within  the  notice:  the  com- 
pany had  performed  all  that  they  were  bound  to  da    It 
will  be  urged  that  the  replication  is  defective  for  not 
alleging  that  the  condition  was  unjust  or  unreaaonaUe: 
but  it  is  submitted,  that,  coming  as  it  does  by  way  of 
proviso,  it  was  for  the  defendants  to  aver  it  [Gressfodh 
J.   It  is  all  contained  in  one  section.]      In   WeHs  v. 
Iggrdden,  3  B.  &  C.  186,  5  D.  &  R  IS,  Hobroyd,  J., 
says,  "  The  exception  is  totally  separate  from  the  enact- 
ment.    It  was  not,  therefore,  necessary  for  the  plaintift 
to  negative  it     Had  it  formed  a  qualification  of  that 
which  went  before,  and  been  incorporated  with  it^  then 
it  would  have  been  necessary,  according  to  the  rale  laid 
down  in  Stowd  v.  Lord  Zouch,  Plowd.  376,  and  NtvM 
V.  Lark,  Plowd.  410.'"    And  Bayley,  J.,  adds:  "Upon 
that  point  I  have  no  doubt:  statutes  are  not  divided 
into  sections  upon  the  rolls  of  parliament  (a),  and  there- 
fore the  mere  placing  of  the  proviso  in  the  same  section 
of  the  printed  act  does  not  make  it  necessary  to  notice 
it  in  pleading,  unless  it  is  also  incorporated  in  the  enact- 
ing sentence.''     Assuming  that  it  is  for  the  court  to 
judge  of  the  reasonableness  of  the  limitation,  it  is  sub- 
mitted that  the  4th  article,  which  declares  the  company 
to  be  irresponsible  for  loss  of  or  damage  to  goods  in- 
sufficiently packed,  whether  such  loss  or  damage  results 
from  the  insufficient  packing  or  not,  is  clearly  unreascm- 
able.     [Creaswdl,  J.     May  not  the  company  reasonably 
enough  say  they  decline  to  discuss  the  cause  of  the  loss 
or  damage  in  such  cases?]      The  insufficiency   of  the 
package  surely  could  be  no  answer  to  a  charge  of  loss  by 

(a)  This,  though  true  formerly^  has  ceased  to  be  so  since  tbe 
session  of  1849.    Vide  ant^,  Vol.  XI,  p.  466  (<?). 
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negligence.  [WiMama,  J.  Take  the  ordinary  exception 
in  a  policy  of  insurance,  "  if  the  ship  be  stranded.'' 
That  applies  whether  the  loss  is  attributable  to  the 
stranding  or  not]  Then,  the  other  part  of  the  clause, 
which  limits  the  time  for  making  a  claim  for  loss  or 
damage  to  three  days,  is  imjust  and  unreasonabla  The 
party  may  be  unable  within  the  time  to  discover  the 
losa  [CreaaweU,  J.  On  the  other  hand,  it  is  diiBScult  for 
the  company  to  trace  a  package  after  a  long  interval.] 
The  15th  article, — that  the  company  will  not  be  responsi- 
ble for  loss  or  damage  to  goods  conveyed  at  special  or 
mileage  rate,  however  caused, — ^is  also  unreasonable.  It 
is  a  complete  evasion  of  the  act  of  parliament.  [CresaweU, 
J.  I  do  not  see  anytiiing  necessarily  unreasonable  in 
that.] 
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Pearce,  for  the  defendants,  (a)    Upon  the  true  con-  Construction 

of  the  Btitut«. 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants  were  as  follows : — 

I,  On  the  argument  of  the 
demurrer  to  the  second  repli- 
eaiion  to  the  third  and  fourth 
pleas : — "  That  the  Kailway  and 
Canal  Traffic  Act,  1854,  does 
not  affect  contracts  between  a 
railway  company  and  another 
party  respecting  the  receiving, 
forwarding,  and  delivering  of 
goods,  signed  by  such  party  or 
the  person  delivering  such 
goods  to  the  company  for  car- 
riage: 

"That  the  contracts  in  the 
third  and  fourth  pleas  men- 
tioned are  valid  in  law  : 

"  That  notices,  conditions, 
and  declarations  made  and 
given  by  a  railway  company 


respecting  the  receiving,  for- 
warding, and  delivering  of 
goods,  are  not  made  void  by 
the  said  act,  unless  such  notices, 
conditions,  and  declarations  ore 
unjust  and  unreasonable ;  and 
that  the  plaintiff  should  have 
averred  that,  and  shewn  why, 
the  conditions  of  the  contracts 
in  the  third  and  fourth  pleas 
mentioned  are  unjust  and  un- 
reasonable : 

"  And  that  the  conditions  of 
the  contracts  mentioned  in  the 
third  and  fourth  pleas  are  just 
and  reasonable.*' 

Defendants'  points  of  argu- 
ment on  plaintiff's  demurrer : 

2.  On  the  argument  of  the 
demurrer  to  the  rejoinder  to  the 
second  replication  to  tht  third 
and  fourth  pleds : — "  That  the 
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struction  of  the  7th  section  of  the  17  &  18  Tict  c.  31, 
the  company  are  not  responsible  for  the  loss  in  question. 
The  notice  and  condition  upon  which  the  company  profess 
to  carry,  when  brought  home  to  the  consignor  of  thegoodfl^ 
and  signed  by  him,  ceases  to  be  a  mere  notice,  and  be- 
comes a  special  contract  Underthe  11  G.  4  &  1  W.  4,  a 
68,  it  had  been  held  that  a  notice  brought  home  to  tha 
party  constituted  a  special  contract  Construing  the  7th 
section  of  the  statute  now  under  consideration  in  pari 
materia  with  that  act^  it  is  clearly  competent  to  the 
company  to  make  a  special  contract  for  the  oonveyanoe 
of  goods,  provided  that  the  contract  be  signed  The  dis- 
tinction between  a  mere  notice  and  a  contract  is  pointed 
out  in  the  case  of  WaUcer  v.  The  York  cmd  North 
Midland  Railway  Compamy,  2  Ellis  &  B.  750,  759, 
where  Lord  Campbell  says:  ''  It  seems  to  be  contended 
by  Mr.  Cowling,  that,  since  the  statute  11  G.  4  &  1  W. 
4,  c.  68,  it  is  not  lawful  to  make  a  special  contract 
limiting  the  liability  of  a  carrier ;  but  I  am  clearly  of 
opinion  that  the  l^islature  had  no  such  intention,  and 
that  such  is  not  the  operation  of  the  act  Section  4  in 
effect  says,  that  a  carrier  shall  not  limit  his  liability 
merely  by  a  public  notice,  but  leaves  it  open  to  him  to 

a  

limit  his  liability  by  a  special  contract''  And  Wight- 
man,  J.,  expresses  himself  in  similar  terms;  saying, — ^"I 
do  not  think  it  (i.  e.  the  statute)  apjdicable  to  a  notice 
specifically  delivered  to  a  particular  person  to  form  the 
basis  of  a  special  contract  with  him/'  If,  therefore,  the 
notice  under  the  Carriers  Act  applied  to  public  notices 
only,  the  same  expression  in  the  recent  act  must  be 
held  to  have  reference  to  the  same  sort  of  notica    In 


reasonableness  of  the  condi- 
tions is  not  to  be  determined 
by  the  court  upon  the  plead- 
iugs  alone,  but  upon  the  facts 
of  the  case,  being  found  by  a 


jury,  or  admitted  by  the  par- 
ties; and  that  the  rejoinder 
does  not  refer  matter  of  law  to 

the  jury." 
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Carr  v.  The  Lcvacaahvre  and  Yorkshire  Railway  Com-       1856. 
party,  7  Exch.  707,  it  was  held  that  a  contract  entered       Simons 
into  with  a  common  carrier  by  the  party  who  delivers    r^^  griat 
goods  to  be  conveyed,  by  which  contract  the  carrier  is    5^""**!^ 
exempted  from  all  liability  for  any  loss  occasioned  by 
his  negligence,  is  binding  upon  both  partiea      And 
Martin,  B.,  says:  "No  doubt,  at  common  law,  a  carrier 
may  enter  into  a  special  contract.*    He  may,  it  is  true, 
be  bound  to  carry  goods;  and,  if  he  refuses  to  do  so 
except  on  the  terms  of  a  special  contract,  he  may  sub- 
ject himself  to  an  action  for  that  breach  of  duty;  but,  if 
a  special  contract  be  entered  into  by  him  and  the  party 
sending  the  articles  to  be  conveyed,  both  sides  are  bound 
by  the  terms  of  the  contract"    In  Wise  v.  The  Great 
Western  Railway  Company^  a  note  of  which  is  to  be 
found  in  the  Weekly  Reporter  for  May  17,  1856  (p. 
551),  a  rejoinder  setting  up  a  signed  notice  of  this  sort 
was  held  to  be  a  good  answer  to  a  replication  relying 
upon  the  Railway  and  Canal  TraflSc  Act,  1854.     In  the 
course  of  the  argument  there,  Alderson,  B.,  says :  "  It 
would  be  highly  absurd  if  the  legislatiu'e  were  to  prohibit 
parties  from  entering  into  any  contract  they  please." 
And  Bramwell,  B,,  adds:  "I  think  so  too.     It  would  be 
monstrous  for  an  act  of  parliament  to  say  you  shall  not 
contract  for  the  carriage  of  cattle  but  on  these  terms." 
And  in  giving  judgment.  Pollock,   C.   B.,  says:  "We 
think  that  the  mischief  was  within  the  notice,  and  that 
the  horse,  being  accepted  under  the  special  contract  of 
the  railway  company  not  being  liable  for  any  damages 
that  might  be  done  to  him  while  remaining  there  until 
somebody  came  for  him,  or  made  an  application  about 
him,  it  must  be  taken  as  part  of  the  whole  matter  of 
sending  him  from  one  place  to  another."     2.  The  next  Conditions 
question  is,  whether  these  conditions  are  just  and  res^-  ^^^^^  ^ 
sonable.     It  is  submitted,  that  there  is  nothing  on  the 
face  of  them  to  shew  that  they  are  not  so.    The  third 
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sufficiently  or  improperly  packed,  and  that  the  flsid 
packages  of  furniture,  &c.,  were  insufficiently  and  im- 
properly packed.  Insurers  are  protected  bjr  certain 
implied  warranties.  If  carriers  are  insorens,  there  is  no 
reason  why  they  should  not  have  the  benefit  of  insnren. 
[Jervis,  C.  J.  What  has  the  insufficiency  of  tiie  pack- 
age to  do  with  the  detention  of  the  goods?]  It  may  be 
that  one  package  may  contain  a  number  of  smsU 
parcels,  and  that,  by  reason  of  its  insoffieiency,  some  of 
these  may  have  been  lost  [Jervis,  G.  J.  Whatdoyov 
say  to  the  latter  part  of  the  fourth  artide,  as  to  -tbi 
iliree  days  notice?]  No  question  arises  upon  that  m 
these  pleadinga  [Jervis,  C.  J.  The  fottrth  {dea  k 
founded  upon  the  15th  article,  whidi  provides^  thaft^ 
where  the  goods  are  conveyed  at  spedal  or  mileage  rale^ 
the  company  vrill  not  be  responsible  for  loss  or  damage^ 
however  caused.  I  think  they  had  a  right  to  make  a 
regulation  as  to  that ;  and  that  the  fourth  plea  is  a  good 
answer  to  the  action.  As  to  the  third  plc^  you  will 
have  to  satisfy  us  that  the  improper  or  insufficient  pack- 
age of  the  goods  justifies  their  detention.]  The  object 
of  the  fourth  article  evidently  is,  to  avoid  the  incon- 
venience of  entering  into  a  contest  in  each  case  as  to 
the  cause  of  the  loss.  There  is  nothing  at  all  unreason- 
able in  that.  The  defendants  are  entitled  to  judgment 
on  the  whole  replication.  This  is  an  exception,  and  not 
a  proviso,  (a)  and  the  words  do  incorporate  it^  At  all 
events,  if  necessary,  the  court  will  allow  the  rejoinder  to 
be  amended  in  this  respect  [Creaawell,  J.  If  it  is  set 
out,  and  it  is  for  the  court,  it  is  not  necessaiy  to  aver  it 
Jervis,  C.  J.     I  think  it  is  quite  sufficiently   brought 

(a)  See  Bousfield  v.  Wihon,  16  M.  &  W.  185,  187. 
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before  us.]  As  to  reasonableness,  the  case  of  Mae 
Andrefiv  v.  The  Electric  Telegraph  Company,  anti* 
VoL  XVII,  p.  3,  is  an  authority  in  favour  of  the  defend- 
aiit&  [Jervia,  C.  J.  There  is  no  doubt  as  to  the  fourth 
plea.] 
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Honyman,  in  reply.  As  to  the  fourth  plea,  the  16th 
article  is  an  attempt  to  evade  the  provisions  of  the 
17  &  18  Vict.  c.  31,  v^hich  never  could  have  been  in- 
tended to  enable  the  company  to  protect  themselves  by 
a  special  contract  against  the  consequences  of  their  own 
negligence  or  default  [Jervie^  C.  J.  The  statute 
means  this: — ^The  carrier  shall  no  longer  be  able  to  pro<- 
tect  himself  by  a  notice:  but  that  is  not  to  prevent  him 
from  making  a  special  bai«ain.  provided  it  is  just  and 
reasonable,  and  provided  it  is  signed.]  The  replication 
here  avers  that  the  loss  was  occasioned  by  the  default  or 
neglect  of  the  company.  This  is  attempted  to  be  met 
by  a  rejoinder  that  the  conditions  in  the  replication 
mentioned  were  just  and  reasonable.  If  there  be  any 
one  of  those  conditions  which  is  unjust  or  unreasonable, 
the  whole  rejoinder  is  bad. 

Jbrvis,  C.  J.  The  next  case, — The  London  and 
North  Western  Railvxiy  Com/pcmyy  App.,  DwnJumi, 
Besp., — ^involves  very  nearly  the  same  point,  and  there- 
fore we  had  better  hear  that  case  argued  before  we  pro- 
nounce our  judgment  in  this  case. 


See  the  next  case. 
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under  the  fol 
lowing  note, 
signed  by  the 
plaintiff, — 
"  Risk-note. 
London  and 
North  West- 
ern Railway 
Company. 
Park  Lane 
Station,  Deo. 


The  London  and  North  Western  Eailwat  Com- 
pany, Appellants;   Robert  Clarke  Dunham,  Be- 

/line  18.  spondent 

A  case  sent  by  X  HE  plaintifiF  (the  respondent)  in  this  case  is  a  meat- 
|udge*forThe  Salesman,  and  brought  his  action  in  the  county-court  of 
^^^ted''  Lancashire  holden  at  Liverpool,  to  recover  from  the 
that  goods  London  and  North  Western  Railway  Company  50L,  the 
by  the  defend-  loss  alleged  to  have  been  sustained  by  him  in  consequenoe 
wmpany,  ^*^  ^^  ^^^  non-reception  within  a  reasonable  time  of  certain 

meat  delivered  in  Liverpool  on  the  19  th  of  December, 
1855,  to  be  forwarded  by  the  defendants'  (the  appellants') 
railway  to  the  plaintifiF's  agent  in  London.  The  amount 
of  damages  to  which,  if  to  any,  the  plaintiff  was  entitled, 
was  found  by  the  judge  of  the  county-court  to  be  25L 
The  judge  of  the  county-court  further  found,  that  this 
I9*i856.^y,  s^™'  ^^'  25Z.,  represented  the  amount  of  injury  done  to 
straw,  fumi-     ^g  meat  by  delay  in  the  forwarding  and  delivery  thereof; 

ture,  glass, 

marble,  china,  and  that  such  iujiiry  was  occasioned  by  the  neglect  and 

other  brittle  default  of  the  defendants  and  their  servants^  who  did 

ifftic^T^'*'  not  forward  or  deliver  the  meat  within  a  reasonable  time 

conveyed  at  after  it  was  entrusted  to  them. 

the  risk  of  the 
owners.    De- 
livered to 
London  and 
North  West- 
em  Railway 
Company, 
from  R.  C. 
Dimham  (the 
plaintiff),  8 
crates  beef, 
for  F.  C. 
Duckworth, 
Newgate  Mar< 
ket,  to  be  for- 
warded from 
Liverpool  to 
London  at 
owner's  risk  :** — 

Held,  that  the  court  could  not  from  this  statemout  judge  whether  or  not  the  condi- 
tion was  "just  and  reasonable,"  within  the  17  &  18  Vict.  c.  81,  s.  7. 


The  "  Bisk  note "'  hereto  appended  was  signed  by  the 
plaintiff  at  the  time  the  meat  was  delivered  to  the  de- 
fendants : — 
"  No.  247. 

"  [Risk  Note.] 
"London  and  North  Western   Railway. 
"Park  Lane  Station,  December  19th,  1855. 
"  Hay  and  straw,  furniture,  glass,  marble,  china^  castings, 
and  other  brittle  and  hazardous  articles^  &c.,  conveyed 
at  the  risk  of  the  owners. 
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"  Delivered  to  London  and  North  Western  Bailway  Co.  1 856. 

"  From  R  C.  Dunham,  Thb  London 

€t€i          X        u      r  ^^^  NOBTH 

"  3  crates  beef,  Wbstbbh 

«  for  F.  C.  Duckworth,  Newgate  Market  ^^^J^^  Co., 


"  To  be  forwarded  from  Liverpool  to  London,  at  owner's      Dohham, 
risk.  «R  C.  Dunham,  ^^' 

"  Owner,  or  on  the  owner's  behal£" 


This  risk  note  was  retained  by  the  defendants,  and  a 
duplicate  thereof,  signed  by  one  of  the  servants  of  the 
company,  was  handed  to  the  plaintiff. 

The  judge  of  the  county-court  found  that  the  condi- 
tions contained  in  the  risk  note,  limiting  the  liability  of 
the  railway  company,  were  imjust  and  imreasonable. 

The  defendants  alleged  that  they  were  not  liable  for 
any  injury  occasioned  by  such  neglect  or  defeult  as  afore- 
said ;  and  that  they  were  protected  from  any  such  liability 
by  the  terms  of  the  risk  note  or  special  contract  so  signed 
as  aforesaid. 

The  plaintiff  denied  that  the  defendants  were  so  pro- 
tected. 

The  judge  of  the  county-court  gave  a  verdict  for  25L 
in  favour  of  the  plaintiflf,  but  directed  that  execution 
should  be  stayed  in  this  and  another  similar  case,  until 
the  opinion  of  one  of  the  superior  courts  shoidd  be  ascer- 
tained. 

Bovill,  for  the  appellants.  This  is  a  special  contract 
to  carry  from  Liverpool  to  London  "  at  owner's  risk." 
There  is  nothing  in  the  recent  act  to  prevent  such  a 
contract  as  this  being  made.  That  act  deals  with 
notices  only,  and  not  with  contracts.  The  whole  of  its 
provisions  point  to  things  done  by  the  company  them- 
selves, without  reference  to  the  parties  dealing  with 
them.  The  legislature  evidently  considered  a  special 
contract  something  different  from  a  protection  by  notice. 


gl2S  a  THB  OOMIION   VhRAS, 

1856.        The  first  part  of  the  7th  section  speaks  of  ''notice,  ooo- 
Thb  LovDoir   dition,  or  declaration ;'"  the  second  part  speaks  of  'oon- 
^\^OTKui^    ditions**  only;  and  no  mention    is   made  of   "special 
Railway  Ca,  contracts,"  until  you  come  to  the  end.     "Notice  "  means 
DwBjkM,      the  common  carrier's  notice  ;  and  "  condition  '*  means 
^^^        conditions  or  limitations  made  or  imposed  by  the  com- 
pany themselves,  and  not  special  contracts  made  be- 
tween the  two  partiea     [Jerrns,  C.  J.     I   think  tkis 
case  must  go  back  to  be  re-stated.      We  hare  no  ma- 
terials to  enable  us  to  determine  the  question  submiUed 
to  us.] 

Unthank  (with  whom  was  H.  J.  MUla\  contxJL  Itii 
submitted,  that,  since  the  statute  17  &  18  Yiot.  a  31,  so 
contract  can  be  made  by  a  railway  company  to  protect 
itself  against  the  consequences  <^  its*  own  noglect  cr 
default^ — ^whether  just  and  reasonable  or  otherwise.  Hie 
first  branch  of  the  section  in  distinct  terms  declares  that 
every  notice,  condition,  or  dedarationi— <»;  in  other 
words,  any  contract  whatever, — ^which  excuses  the  com- 
pany from  the  consequences  of  their  n^lect  or  defiiolt^ 
shall  be  null  and  void.  How  can  the  court  say  that  a 
contract  is  just  and  reasonable  which  the  legislature  hv 
emphatically  declared  to  be  null  and  void  ?  Then  the 
second  branch  of  the  section  goes  on  to  provide  that  any 
condition  which  does  not  affect  to  excuse  their  neglect 
and  default  may  be  made,  provided  it  is  just  and  rea- 
sonabla  The  company  are  absolute  insurers  even  against 
accidental  fire,  which  they  cannot  controL  It  is  com- 
petent to  them  to  make  provisions  protecting  themselves 
against  losses  arising  from  vis  major.  It  is  competent 
to  them  to  require  that  aqua  fortis,  vitriol,  gunpowder, 
and  such  like  dangerous  and  inflammable  articles,  shall 
be  packed  in  a  particular  way.  Conditions  of  that  sort 
may  be  binding  though  not  in  writing:  but,  where  they 
seek  to  rely  upon  a  special  contract,  it  must  be  in  writ- 
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ing  and  signed.     The  latter  part  of  the  7th  section  does  1 866. 

not  destroy  the  eflfect  of  the  first  part.     Is  a  condition  a  The  London 

special  contract?     [Jervis,    C.  J.     Yes.]     If  so,  the  wkstehn 

clause  as  to  reasonableness  is  useless.  IUn.wAT  Co., 


Jervis,  C.  J.    The  intention  of  the  legislature  in 
passing  the  act  in  question,  17  &  18  Vict  c.  31,  was,  to 
place  the  whole  railway  system  under  the  control  of  the 
court    The  earlier  sections  give  the  court  very  large 
power  over  the  contracts  made  by  companies  with  the 
publia     The  intention  of  the  7th  section  seems  to  have 
been  mainly  directed  to  prevent  the  ordinary  published 
notice  from  resulting  in  or  being  construed  as  a  special' 
contract,  where  the  public  could  carry  in  no  other  way. 
The  fair  meaning  of  the  section,  as  it  seems  to  me,  is 
this: — ^The  first  branch  of  it  declares  that  all  notices, 
conditions,  or  declarations  made  and  given  by  the  com- 
pany shall  be  null  and  void,  in  so  far  as  they  go  to  release 
the  company  fi:x)m  liability  for  loss  of  or  injury  to  goods, 
&c.,  in  the  receiving,  forwarding,  or  delivery  thereof, 
occasioned  by  the  neglect  or  defaidt  of  the  company  or 
its  servants.     But  then  it  goes  on  to  provide  in  the  next 
branch,  that  this  shall  not  prevent  the  company  from 
making  such  conditions,  which  shall  be  adjudged,  by  the 
court    or  judge   before  whom    any  question  relating 
thereto  shall  be  tried,  to  be  just  and  reasonable.     And, 
further,  though  just  and  reasonable,  such  condition  or 
"  special  contract "  shall  not  be  binding  unless  signed  by 
the  person  sending  or  delivering  the  goods.     The  result 
seems  to  be  this, — A  general  notice  is  void:  but  the 
company  may  make  special  contracts  with  their  cus- 
tomers,   provided  they  are  just  and  reasonable,  and 
signed;    and,  whereas  the   monopoly  created  by  rail- 
way companies  compels  the  public  to  employ  them  in 
the  conveyance  of  their  goods,  the  legislature    have 
thought  fit  to  impose  the  further  security,  that  the  court 
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1856.        shall  see  that  the  condition  or  special  c(»itract  is  just  and 
Thb  Lohdoh   reasonable. 

WwTSBH  Applying  that  rule  to  the  case  of  Simons  Y.The 

^^"app  ^''  Oreat  Westerm  Railway  Company,  I  think  the  matter 

Ddmham,      is  sufficiently  brought  before  the  court   to  enable  us  to 
decide  it»  and  that  the  fourth  plea,  which  states  that  the 
goods  were  received  by  the  company  to  be  carried  at  a 
certain  special  mileage  rate,  and  under  and  subject  to 
a  special  contract  (referring  to  the  15th  article  of  tlie 
conditions  set  out  in  the  replication),  is  a  good  plea.    As 
to  the  third  plea,  I  think  that  is  a  bad  one,  inasmuch  as 
it  seeks  to  relieve  the  company  firom  the  consequences  d 
the  loss  or  non-delivery  of  the  goods,  by  reason  of  insuffi- 
cient or  improper  package,  which  in  my  judgment  is  not 
reasonable  as  a  ground  of  relief     I  think  the  court  is 
bound  to  look  at  the  particular  matter  in  each  case^  to 
see  whether  the  condition  is  just  and  reasonable  or  not 
As  to  the  case  of  The  Oreat  Western  BaUway  Comr 
pam/y,  App.,  Dunha/m,  Besp.,  the  same  reasons  to  a 
certain  extent  will  apply.     In  order  to  see  whether  or 
not  the  contract  be  just  or  reasonable,  it  is  necessary 
that  we  should  be  furnished  with  proper   materiala 
The  judge  of  the  county-court  has  referred  it  to  us  to 
say  whether  or  not  the  conditions  contained  in  the 
"  risk-note/'  limiting  the  liability  of  the  company,  were 
imjust  and  unreasonable,  without  telling  us  the  circam- 
stances  imder  which  the  contract  was  made,  or  what  is 
the  nature  or  the  reason  of  the  particular  risk.     I  there- 
fore think  enough  is  not  disclosed  to  enable  us  to  come 
to  any  conclusion  as  to  whether  or  not  the  contract  or 
condition  is  just  and  reasonabla 

For  these  reasons,  I  think,  that,  in  the  first  cas^  oar 
judgment  ought  to  be  for  the  plaintiff  upon  the  issue  in 
law  raised  upon  the  third  plea^  and  for  the  defendants 
as  to  the  fourth  plea;  and  that  the  second  case  must  go 
back  for  the  purpose  of  being  more  fully  stated. 

Rules  accordingly. 
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J.  HIS  was  an  action  for  breaking  and  entering  a  close  Upon  a  quea* 

of  the  plaintiflF  (below)  situate  in  the  parish  of  Hendon,  a  piece  of 
in  the  county  of  Middlesex,  and  at  the  time  of  the  J^^eland, 

•^  '  lying  between 

alleged  trespasses  known  as  Chamberlain  Field,  other-  a  highway  and 
wise  Fourteen  Acre  Field,  and  pulling  down,  damaging,  incloeed  land, 
prostrating,  removing,  and  converting  to  his  own  use,  ^e  plaint^ 
and  spoiling,  divers  posts,  rails,  &c.,  of  the  plaintiff  then  ^l  ^  *^®  ^^^ 

*  of  the  manor : 

being  upon  the  said  close ;  whereby  the  said  close  was  —Held,  that 
much  deteriorated  in  value,  and  the  plaintiff  disturbed  Srd  of  other 
in  his  beneficial  enjoyment  thereof,  &c.  ?^P?  ^^  ^??*® 

•'^  •'  '  land  on  either 

Plea,  that  the  said  close,  at  the  time  of  the  committing  side  of  the 
of  the  said  alleged  trespasses,  was  the  close,  soil,  and  free-  abutting  on 
hold  of  the  defendant  (below),  wherefore  the  defendant  ^f^^Jh^^*^ 
entered  upon  the  said  close,  and  removed  the  said  posts,  himaelf  and  of 

,  .        other  persons, 

rails,  &c.,  which  were  then  upon  the  said  close,  and  in-  were  admis- 
cumbering  the  same.     The  plaintiff  (below)  joined  issua  purpose  of* 
At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  at  JheTiSL*^* 
Westminster  after  Michaelmas  Term  last,  it  appeared  quo  was  part 
that  the  lord  of  the  manor  of  Hendon,  in  the  county  of  ©f  the  manor. 
Middlesex,  was  entitled  to  the  waste  lands  within  the  ^^nloon- 
said  manor;  and  that  the  said  close  in  which  &c.  in  the  tinuity. 
declaration  mentioned,  was  locally  within  the  ambit  of 
the  said  manor,  and  was  formerly  a  smaU  strip  of  land 
lying  between   certain   freehold  land,  also  within  the 
ambit  of  the  said  manor,  belonging  to  General  Dalmer, 


m 
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Cooper'i 
evidenc* 


and  occupied  by  the  plaintiff  as  teiuust  to  Qeneml  Biir. 
mer,  and  a  public  highway  called  Hall  Lane^  ixk  tha  mfii 
manor  of  Hendon,  leading  from  a  place  in  the  mii 
manor  called  Church  End,  to  a  road  m  tbe  said  manor 
called  Eage  Street;  and  Uiat  the  said  ciose  in  vhid^ 
&a  lay  alongside  the  said  highway;  and  that  tiu^  saps- 
dose  had  formerly  been  uninclosed  and  Ijii^  opsi|  i#: 
the  said  highway,  but  that  it  was  indpeed  hf  Ihjl. 
pVa^ptiff^  then  being  the  tenant  of  the  said  adjoinis^' 
land,  between  seven  and  ten  years  before  the  oaqunittiag 
of  the  alleged  trespasses  mentioned  in  the  dedaatiom; 
and  had  ever  since  remained  so  indosed^  and  beea  ogoh 
pied  by  the  plaintiff  with  the  said  a^joiniBg  land  ualji 
and  at  the  time  of  the  committing  of  tbe-frrspanian^j- 
the  defendant 

The  defendant  called  as  a  witness  ene  Samuel  ¥n^ 
derick  Dendy,  an  attorney,  who  stated  he  waa  faiother  is 
the  defendant^  who  was  a  banister^  and  Irad  of  the 
manor  of  Hesdon;  that  he  (the  witness)  was  the  stemd 
of  the  said  manor,  and  had  been  so  since  die  year  ISiC^ 
during  which  time  he  had  held  courts  and  received  ssnti 
for  the  defendant  as  lord  of  the  sfud  manof;  that  the 
manor  was  devised  to  the  defendant  1^  his  &therp  whs 
died  in  184i6i  and  that  the  dose  in  question  was  irittua^ 
and  within  the  ambit  of,  the  said  manor. 

The  defendant  also  gave  evidence  to  prove  that  kii 
father,  who  was  also  an  attorney,  had  as  lord  of  the  ssid 
manor  held  courts  for  the  said  manor  eleven  years  sgo; 
and  that  the  lord  was  entitled  to  the  waste  lands  within 
tl^e  manor. 

The  defendant  then  called  as  a  witness  one  John 
Cooper,  who  stated  that  he  was  bailiff  of  the  manor, 
and  had  been  so  for  six  years,  but  that  he  had  known 
the  manor  for  thirty  years^  that  he  knew  a  piece  of 
waste  land,  an  inclosure^  at  Chiu'ch  End  aforesaid,  close 
by  the  church,  in  the  possession  of  Mr.  Thomas  NicoD, 


of  Copt  Hall,  and  another  piece  6f  waste  land  also  at  IBSfr. 
CSmrdi  Ikid  aforesaid,  in  possession  of  Mr.  Nicoll,  a  Dotdt 
bricklayer;  that  he  also  knew  the  close  in  question;  si»soh. 
that  it  was  half  a  mile  from  Copt  Hall,  along  the  afore- 
said road  all  the  waj,  and  that  the  fences  of  the  fields 
were  up  to  the  road  all  along  the  road  until  coming  to 
the  place  in  question;  that  he  also  knew  a  place  called 
Slattens,  about  two  hundred  jrards  from  the  plaintiff's 
field,  and  lying  on  the  right-hand  side  going  firom 
OiUroh  End  aforesaid  to  Page  Street  aforesaid;  and 
that  there  was  a  long  piece  of  inclosed  land,  called  the 
Long  Slip,  l^  the  road-side,  between  the  road  and 
Slattens,  and  that  Slattens  did  iiot  abut  upon  the  toad; 
that  he  also  knew  a  piece  of  land  at  Church  End  afore^ 
said  which  had  been  inclosed ;  and  that  this  was  situate 
within  the  said  manor  of  Hendon,  and  wad  about  a  quar- 
ter 6t  a  mile  from  the  close  in  question,  and  along  the 
side  of  the  same  road  by  which  you  go  to  that  field. 

And  thereupon  the  counsel  for  the  defendant  proposed 
to  prove  that  the  said  close  in  which  &c.  was  parcel  of 
the  Waste  of  the  said  manor,  and,  for  the  purpose  of 
doing  so,  tendered  and  offered  to  prore  and  give  in 
evidence  five  of  the  rolls  of  the  court-leet  with  view  of 
frankpledge  and  general  court  baron  of  the  lords  for 
the  time  being  of  the  said  manor,  held  in  and  for  the 
said  manor  before  the  steward  for  the  time  being  of  the 
said  manor,  which  rolls  were  as  follow: — 

"lib.  36,  fo.  60.    N  The    court-leet   or    view   of  frank-  AdmiMionof 

*' Manor  of  Hendon     pledge,  with  the  general  court  baron  to^K'*^" 
in    the    county    of  V  ^^    ^^^    j^-gj^^    ^^^    qj^^^j^    Lo^j   waate. 

^uth^y,  1782.  f  Camden,  the   Eight   Hon.  Richard 

Rigby,  John  Pattison,  and  Henry 
Wallis,  Esquires,  held  in  and  for 
the  manor  aforesaid  on  Tuesday  next 

vou  xviii — c.  B.  3  I 
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1856.  before  the  day  of  Penieoo0t^    thai 

DiJDT  is  to  say,  the  I4th  of  Maj,  1782, 

mm 

Soo^v.  before  Thomas  Wyld,  Eeq^  slenaid 

thereof 
"  At  this  coart  the  homage  gare  leave  and  ooDsent 
that  Joseph  Nicoll,  one  of  the  cosUnnaiy  tenants  of  tin 
manor,  inclose  ten  poles  of  groond,  part  of  tlie  waste 
belonging  to  the  lords  of  this  manor,  indndtng  the  pood, 
situate  at  Church  End,  within  this  manor,  with  tk 
lord  s  consent 

*  Afterwards,  at  this  court  and  sitting;  oomea  the  ssid 
Joseph  NicoO  into  court  in  his  own  proper  perBOu^  and 
humbly  prays  the  lords  of  this  manor  to  admit  him 
tenant  to  All  those  said  ten  poles  of  waste  gromid,  ia- 
ciuding  the  said  pond,  and  liberty  to  inclose  nma  lb 
whom  the  lords  of  this  manor,  by  their  said  steward,  do 
grant  and  deliver  seisin  thereof  by  the  rod,  according  to 
the  custom  of  this  manor  (but  not  to  indoee  the  said  pond 
so  as  to  prevent  all  or  any  of  the  tenants  of  the  lords  of 
this  manor  making  use  thereof  for  watering  of  cattle, 
but  to  leave  a  sufficient  part  thereof  open  for  that  par- 
pose).  To  hold  to  the  use  of  the  said  Joseph  NiooU,  his 
heirs  and  assigns,  for  ever,  to  be  held  of  the  lords  bj 
the  rod,  at  the  will  of  the  lords,  according  to  the  coi- 
tom,  at  and  und^  the  yearly  rent  of  i^.,  fealty,  suit  of 
courts  and  all  other  services :  And  he  gave  to  the  lordi 
for  a  fine,  as  appears  in  the  margin. 


Admie.  ^  Maner.  de  Hen-  ^ 

BdwaidiAllan.  don,  in  oonLMiddle- 


Yisus  firanci  plegii  cum  cur.  baron 


(Lib.No.25,fo.l280 
"19th  May,  1702. 


^obiL  viri  Willi.  Herbert^  ar,  ak 
'  die?  dni  Mounigomery,  diii  manerii 

pd.  ibm  tent  in  et  p  eodemmanerio^ 

die  Martis  prox.  ante  festii  Poiteooste, 
Reddit.  ed.  sdt  dedmo  none  die  Maii,  anno  Dili, 

^*"«l^-  1702,  coram  H«Mrico  Chauncy,  ma, 

servien?ad  legem,  senlloibm. 
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"  Ad  hunc  cur.  compert  et  psen?  per  homag  ejusdem 
cur.,  sup  sacramentii  eor,  quod  dnus  manerii  ^d.,  cum 
afisensu  et  consenstL  homagii  ^d.  super  humilem  peticoem 
Edwardi  Allen,  un  customar  tenen  hujus  manerii,  ex 
gratia  et  favore  suo  per  senelkim  pd.  concessit  et  Uber- 
avit  eidem  Edwardo  Allen,  seram  ^  virgam  de  uno  me&- 
suagio  sive  stabulo  erec£  et  edifica?  super  vastum  apud 
quendam  locum  infra  hoc  maner,  ooiter  voca?  Le  Church 
End,  Heiid  et  tenend.  messuag.  pd.,  cum  pertinefl,  eidem 
Edwardo  Allen,  heredibus  et  assig.  suis  in  perpet™,  de 
dfio,  per  virgam,  ad  volunta?  dni,  scdum  consuei*  manerii 
pd.  p  annual  reddi?  vLd.  fid.,  ae(£  cur,  et  aL  servic  inde 
fxrius  debi?,  et  de  jure  consue?,  et  p  ingrii  suo  inde  dat 
dno  de  fine  ^t  patet  &C.,  et  admissufi  est  inde  tenens»  et 
fecit  fidelitatem«" 


1856. 


Dkvdt 

V. 
SlMfSOV. 


^  Maner.  de  Hen-  \ 


don,  in  eom.  Middle- 
sex. 

"Eoll  25,  fo.  94 


"Cop.  fact,  et 
delih. 

"Redd.  Id. 


Cur    baron    p^obiL   viri    Williel.  Adm.  Benja- 
Herbert,    ar,    cofnuniP    voca?    dom  "^B'^'*^ 
Mountgomery,  doin  maner  ^.,  ibin 
ten?  in  et  .p  eod  manerio,  die  Martifi 
ante  featum  Scti   Catherin  existen, 
deoimo  none  die  Nobris,  annoq^  Doin 
1700,  annoq,  regn  Dni  nr  WiUieL 
Tertii,  Dei  gra  Angl.  Scot  Frana  et 
Hibernie  Regis,  fidei  defens  &c.,  duo- 
decimo, coram  Henrico  Chauncy,  mil 
servient  ad  legem,  seneschal  ibm,  ab 
inde  adjournal  vsq^  ad  tertiam  diem 
Decembr  px  sequen,  et  ab  inde  tunc 
adjournal  vsq^  ad  diem  Martis  decim. 
quarf  cUe  Jsuiuar  px  sequen. 
''  Ad  banc  cur  comp?  et  ^nta?  est  p  homag  ejusd 
cur  sup  sacrm  eor  q^  Dom.  maner  p^d  p  et  cum  assensu 
et  cosensu  homag  ^d  sup  humiL  peticon  Benjamin 
Browne  vn  customar  teneii  maner  ^,  ex  gia  et  favor  suo 

3  I  2 
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*.! 


1 856.  p  seneBchaL  bqu  pd  ooDcenit  eid  BenjlaniM  Btoitm^  bond 
iDmatij  «i  aasigiiaS  Buia,  totem  ilL  pecifun;  ^ve^potUam  tens 
%B^^^  vasti  manerii  de  Hendon  ^,  adjiingeit  ad  temmmSk  wa£ 
J*  Qarden  Flott,  prope  Ecclesiam  ^ochialem  de  Heodon 
■"■■■'■'■  ■'■  ^  eontineii  vft  ptica?,  sive  plus  sivte  mmfiis^  iiotti  ead 
^celLterr  inchis  est  oum  fossa  ex  Vasto,  com  dSo}  ti 
stnguL  ^tinentiis  eid  jpcelL  spectaii  vel  piineS.  fi 
pottea  ad  istam  eand  ea?  veftit  pd  Bcsijanun  Browne  in 
ppr  ^ii  6ua»  et  humit  petit  se  admitti  tenen  ad  §mm 
^,  cum  ptiiL  Cui  Dom  p  senesohalL  suu  pd  ooDoeni 
ac  liberavit  inde  seisUi  p  virg,  Hend  et  tenend  ^^misB  ^ 
omn  ptirl,  eid  Benjamin  Browne,  faeied  et  assig  suis  in  f- 
petuum,  de  Dom,  p  vk^  ad  yot  Dib,  secund  cons  manef 
pd,  p  fid,  Bec8  oar,  et  aunnat redd  lei,  etaL  aerviS  inde 
prius  debiS  et  de  jure  ccntueS ;  et  p  ingrii  avo  dat  BsoL 
de  fin  put  patet    Et  adm  est  inde  teDei,  et  feck  fid." 

m 

I    ■ 

Adnuss,  *^  Mauer.  de  Hen- 


Johan.  Griffith  4on,mCom:Middle- 
ad  pec.  TAstL 

"  Roll  27,  fo.  22. 


Ou?  bairon  ^ob»  viri  Wiffi  Hfi^ 

bert,    arm^    ooilAr    TOCa£  Duds  de 

Fowls,  Dhi  msauS  pi,  tenen?  in  etf 

man^  pd,  Tioessimo  neno  die  NovMir 

<<  Bedd.  Ui  bris,  anno  Dm  inilimo  aqit&ageBons 

""  Fin.  U.  u  6(2.      decimo  sexto,  cor  Knighly  IfAnvm, 

t  aarin  sentt  ibm. 

"  Ad  banc  onr  venit  Johes  Oriffitb,  customar  tenaai 
Imjus  manef,  et  humilime  petit  de  Dno  sibs  oonoedoe 
pecia  vasti  Dni,  eonttneh  in  longitudquatuorptica^,et^ft 
latitudine  dimid  un  ptica?,  muio  'gardin  Edn  AUsn  ad- 
jungen,  ppe  cemiteriu.  Et  su^  hoc  campt&  fiiit  p  honia| 
q^  non  erit  ad  damnu  DKi  sive  tenentiii  sno?,  tal  ooneei* 
oioa  facer,  ideoq^  Dniis,  p  senett  sou  pd,  ooncesBt  ad 
Johan  Griffith  peciam  vasti  ^d,  et  eid  libavit  inde  semsm 
p  virga,  Habend  et  tenend  eid  JohaB,  •  Iieired  et  angB 
ejus  imppm,  tenend  de  Dno  p  virgam^  ad  yoluntaS  Dm 
scdin  consuetud  manerii  ^d,  p  annual  redd  ntl  solid, 


Icsex. 
*^3r(i  Dec.  1755. 
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fidet,  sec?  cu?,  et  si  serviS  inde'  priufi  debS*  efe  de*  j«i)3  1886. 
€onsue£.  Et  dat  Dno  p  fine  ^ui  paiet  in  marg^.  et  ad-  -DBHay 
mi^  est  inde  tenens»  et  fecdt  fiddt/'      !'  .^        Umnoi. 

'i ,  •  ■  '  1         (       .  ■     '     Ti- .  i    •     I  i      '■■ 

;,/'Lib.32,  f<k  i$».  \     "The  gm^rtil  court  boion  of  tine  AdmlKionof 
«J«anpr  of  HendQn     Eiglrt  Hoa-.Heniy  Arthuiv  EwL-ff  E^^und^ 

id^Lr*'   °7f--^'  ^«^  Herbert.  Esq.,  ^  f^^^^ 

Brook  Forrester,  Esq.,  lords  of  thi^  s^q- 
manor,  holdea  in  and  fen;  this  i^nanqr 
on  Wednesday;  the  3rd  day  of  De- 
cember, in  the  ^ear  of  our  Lord  1755, 
before  Thomas  Wyld,  gentleman, 
steward  of  thus  manor.  t 

^'  Whereas,  at  a  court  leet  or  view  of  frank-plbdge  witji 
Mt.  court  baron,  held  in  and  for  this  manor  on  the  5th 
day  of  June,  1753,  it  was  found  and  presented  by  the 
then  homage,  that,  on  the  1 6th  day  of  December,  1752, 
John  NicoU,  late  of  Page  Street,  in  the  padsh  of  Hendon,  * 

in  the  county  of  Middlesex,  Esq.,  deceased,  late  one  of 
the  customary  tenants  of  this  manor,  had  out  of  coutt 
dittly  surrendered  sH  and  singular  the  customary  mes- 
suages, cottages,  lands,  tenements,  and  hereditaments  of 
him  the  said  John  NicoU  within  tJie  said  manor,  to  the 
use  of  his  last  will  and  testament  in  writing:  and  after- 
wards, at  the  same  courts  it  was  foimd  and  presented  by 
the  same  homage,  that  the  said  John  Nicoll  died  seised 
of  several  copyhold  lands  and  tenements  holden  of  this 
manor  by  copy  of  court-roll,  but  the  particulars  thereof 
they  knew  not,  nor  who  wajs  his  heir  or  entitled  thereto; 
whereupon  the  first  proclamation  was  mad^  &c.,  but  no 
^person  then  came,  &c. :  And  whereas,  at  a  general  oourt 
baron  held  in  and  for  this  manor  on  the  14th  day  of 
December^  1753,  the  second  proclamation  was  made,  &q,^ 
btit  no  person  then  caine,  &c. :  And  whereas,  at  a  general 
court  baron  held  in  and  for  this  manor  on  the  4th  day 
of  March,  1754,  James  In^m,  of  Bamet,  in  the  county 
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1856.       of  Middlesex,  doctor  of  physic,  was  admitted  tenant  fcr 
Djendt       life  under  the  will  of  the  said  John  Niooil,  deceased,  to 
Simpson.      ^^^  ^^^  singular  the  copyhold  messuages^  coCtageB^  kndB, 
tenements,  and  hereditaments  thereby  devised  to  him 
for  and  during  the  term  of  his  natiutd  life:  And  whereas 
at  a  coudrleet  or  view  of  frank-pledge  with  a  court 
baron  held  in  and  for  this  manor  on  the  I3th  day  of 
May,  1 755,  it  was  found  and  presented  by  the  then 
homage,  that  the  said  James  Ingram  died    seised  of 
certain  customary  lands  and  tenements  holden  of  the 
lords  of  this  manor  by  copy  of  court-roll,  but  who  was 
his  heir,  or  entitled  thereto,  they  knew  not ;  therefore  the 
first  proclamation  was  made,  &a,  but  no  person  then 
came.  Sec.,  as  appears  by  the  rolls  of  the  said  courts: 
Now,  at  this  court,  comes  John  Nicoll,  of  Hattob  Oar- 
den,  in  the  county  of  Middlesex,  Esq.,  and  biinga  into 
court  the  probate  in  writing  of  the  last  will  and  testa- 
ment of  the  said  John  Nicoll,  deceased,  bearing  date 
the  6th  day  of  May,  1751,  whereby  it  appears  that  the 
said  John  Nicoll,  deceased,  did  ^ter  alia)  devise  in  the 
words  foUowing,  to  wit,  '  All  that  my  estate  at  Page 
Street,  in  my  own  occupation,  and  all  that  my  fiirm  called 
Cooks,  in  the  holding  of  Daniel  Nicoll  (not  already 
devised),  and  all  other  my  estates  not  already  diq>osed 
of,  I  give  to  my  brother-in-law.  Dr.  James  Ingram,  of 
Bamet,  for  and  during  the  term  of  his  natural  life,  sub- 
ject to  impeachment  for  waste,  and  not  to  fell  timber ; 
and,  after  his  decease,  to  John  Nicoll,  of  Hatton  Qarden, 
my  godson,  his  heirs  and  assigns,  for  ever,'  as  in  and  by 
the  said  will,  relation  being  thereunto  had,  will  appear: 
Whereupon  the   said  John  NicoU  of  Hattcm  Qarden 
humbly  prays  the  lords  of  this  manor  to  admit  him 
tenant  to  all  that  piece  or  parcel  of  ground,  waste  of  the 
manor  aforesaid,  Ijnng  before  the  aforesaid   meffiuage 
called  Copt  Hall,  containing  by  estimation  five  perches 
and  t4^n  feet  in  length,  and  four  perches  and  four  feet  in 
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l»*eadth,  more  or  less,  and  three  elme  trees  thereupon        1836. 
growing,  as  the  same  parcel  of  land  is  inclosed  with        Dendt 
posts  and  rails,  with  the  appurtenances,  other  parcel  of      Sihfsom. 
the  premises  devised  as  aforesaid,  to  which  the  said 
John  NicoU,  deceased,  was  admitted  at  the  said  last* 
mentioned  court:  To  which  said  John  Nicoll  of  Hatton 
Garden  the  lords,  by  the  hands  of  their  said  steward, 
grant  and  deliver  seisin  thereof  by  the  rod.  To  have  and 
to  hold  the  same  premises,  with  the  appurtenances,  imto 
the  said  John  Nicoll,  his  heirs  and  assigns,  for  ever,  to 
be  held  of  the  lords  by  the  rod,  at  the  will  of  the  lords, 
according  to  the    custom  of  the   said  manor,  by  the 
yearly  rents  and  services  heretofore  for  the  same  due  and 
of  right  accustomed.     And  he  is  admitted  tenant  to  the 
said  premises  accordingly. 

"  And  the  said  John  KicoU,  of  Hatton  Garden,  also 
humbly  prays  to  be  admitted  tenant  to  all  that  piece  or 
parcel  of  ground,  waste  of  the  manor  aforesaid,  lying 
before  the  tenement  aforesaid,  called  Slattons,  containing 
by  estimation  forty  perches  in  length,  and  three  perches 
and  ten  feet  in  breadth,  more  or  less,  and  forty-four  elms  " 

thereupon  planted  and  growing,  with  the  appurtenances, 
other  parcel  of  the  premises  devised  as  aforesaid,  to 
which  the  said  John  Nicoll,  deceased,  was  also  admitted 
at  the  said  last-mentioned  court:  To  which  said  John 
Nicoll,  of  Hatton  Garden,  the  lords,  by  the  hands  of 
their  said  steward,  grant  and  deliver  seisin  thereof  by 
the  rod,  To  have  and  to  hold  the  same  premises,  with 
the  appurtenances,  unto  the  said  John  Nicoll,  his  heirs 
and  assigns,  for  ever.  To  be  held  of  the  lords  by  the  rod, 
at  the  will  of  the  lords,  according  to  the  custom  of  the 
said  manor,  by  the  yearly  rents  Mid  services  theretofore 
for  the  same  due  and  of  right  accustomed:  And  he 
is  admitted  tenant  to  the  said  premises  accordingly.'" 

And  the  counsel  for  the  defendant  also  tendered  and 


m 


m 
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Buliug. 


Exception. 


offeared  and  proposed  to  giv^  ia.evideiBNee^sAir.lliefike 
purpoae,  upwards  of:  two  htuadxed  ot]^  enUnii»4iu.  ibft 
rolk  of  tbe  said  maiaorj  at  courtB  held  at  ;yariou«^  Umm 
boforo  ihe  stewards  for  the  timo  beisg.  of  the  said  xnaaoiv 
that  is  to  say,  seventyHuix  rolls  of  courta  held  betweea* 
the  years  1700  and  17S0,  eighty-four  rolls  of  courts  JmU 
between  the  years  17^0  and  1800,  and  ^hty.ioUs^gC 
courts  held  between  the  years  1800  and  185jOI,  relating, 
to  grants  and  admissuHis  had  by  the  locd  to  tbe  ilaods 
in  th^  said  manor,  described  in  such.roUs.jasi^'wraata''  n 

Whereupon  the  counsel  for  ttie  plaintiff  i&terpqsecL 
and  insisted  that  the  said  evidence  .90  offered  waa  iBod. 
gpod  or  admissible  in  law  upon  the  issue  ^ioreaaidL. 
andprayed  the  said  Chief  Juatioe  to.rejeptth^.saDda 

The  defendant's  counsel,  in  answer  to  a.quesition  &9m. 
the  Lojrd  Chief  Justice,  having  stated  thati  be.  o^mi. 
this  evidence  solely  for  the  purpose  of  proving  that  iAr 
cIq^0  vjfi  question  vHispart  of  the  wxstea.trf  th^  manor;. 
ai^d  not  for  the  purpose  of  pro^ng  thaA^thei^e  nen 
wast^es  of  the  manor,  and  that  the  lofd  was  /entiAled  <to 
them, — tb^  said  Lord  Chief  Justiee  thenatield^aid  td* 
judged  that  none  of  the  said  roUs  wfsiuibiussiblefor  tihe 
purpose  for  which  the  same  were  so  offi^redi  and  then  !»• 
jected  and  refiised  to  receive  the  .sama£>r  .that  purpoM^ 
and  refused  to  allow  the  said  rolls  to  be  p^t  in  for  that 
pvirpose,  and  then  directed  the  jury  to  $iid  for.  the  pbuiu* 
tiff  upon  the  said  issua  i    .     ;    .    '.      »     • 

The  defen4ant's  coimsel  thereuppiL  excited  to  •  thii 
r^ectipn  and  ruling  of  the  said  {iord;  Quef  Juslkie 
with  respect  to  the  evidence  sp  tendened  bjithe^defend*- 
ant  for  the  pjorpose  aforesaid:  And. the.  jury  found  theif 
verdict  for  the  plaintiff  .1 

The  exceptions,  now  came  by  writ  of  error  to  this 
courts  and  were  argued  before  Alder8on,.B./Goleiidg^ 
J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J.,  Martin,  &>  and 
Bramwell,  B.  .    .t   >    .\ 
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Howymam,  for  the  plaintiff  in  error.  One  or  more  of  1^6j 
the  pieces  of  evidence  which  Ae  Lord  Chief  Justice  D***^ 
rejected,  clearly  was  admissible  for  the  purpose  for  whidx  s^ff^. 
it  was  tendered,  viz*  to  shew  that  the  locus  in  quo  waft 
part  of  the  wastes  of  the  manor, — ^to  rebut  the  pre^ 
sumption  that  the  strips  of  waste  on  the  sides  of  the  road 
were  Ae  property  of  the  adjoining  freeholders.  {Alder- 
80ti,  B.  Must  you  not  shew  the  whole  to  have  been 
part  of  one  waste?]  Not  necessarily.  In  Doe  d.  Barrett 
V.  Kem/pyl  Bingh.  832,  5  M.  &  P.  178,  a  new  trial  was 
granted  on  the  ground  of  the  rejection  of  evidence 
similar  to  that  offered  here.  The  cause  went  down 
again ;  and  the  same  evidence  was  again  tendered,  and 
received  by  Lord  Lyndhurst,  G.  B. ;  and  the  case  after- 
wsurds  came  before  this  comii  on  exceptions  to  that 
rnhng*,  when  it  was  distinctly  held, — -2  N.  C.  103,  2 
Scbtt,  9, — that,  upon  a  question  whether  a  piece  of 
waste  land  between  a  highway  and  inclosures  belonged 
to  the  plaintiff,  the  owner,  of  the  adjoining  inclosuie,  or 
to  the  lord  of  the  manot,  the  latter  might  give  evidence 
of  grants  by  himt  of  the  wfeste  between  the  road  and  the 
inclosures  of  other  persons  at  a  distance  from  the  spot 
claimed  by  the  plaintiff,  provided  such  evidence  wieire 
confined  to  the  road  which  passed  by  the  spbt  claimed' 
by  the  plaintiff.  [Coleridge,  J.  What  was  the  grouiid' 
of : objection  to  this  evidence  at  the  trial?]  That  thci 
defendant  failed  to  shew  unbroken  continuity  Or  ddimec- 
tkm  between  the  strips  of  lahd  in  question  and  the  6l3ier 
wastes  bf  the  manor.  GThat,  howevet,  clearly,  was  n6t 
necessary.  Lord  Denman,  hi  giving  the  judgttient  6f 
the  oourt  of  fflTor  in  Doc  A.  Barrett  ^yKerrip,  says': 
"  The  evidence  consisted  of  grants  or  licenses  tb  inclo^, 
miade  by  tiie  defendant,  the  lord  of  the  m^or,  at  the 
numor  eoutt^  to  six  different  persons:  to  Oarke,  Bolton, 
and  Gilbert,  where  the  pieces  of  ground  are  described  as' 
in  Long  Row  Road,  which  is  in  the  road  before  men- 
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1856.  tioned  as  beyond  the  bridge,  and  distant  two  miles  from 
jytsmY  the  locus  in  quo ;  three  other  grants^  to  Hunt,  Hamson, 
0^^^,^^  and  Spurden,  in  which  there  is  no  descriptioQ  of  their 
locality;  they  are  merely  called  waste  land,  and  are 
situated  within  the  manor.  As  to  all  the  six,  it  was  in 
evidence  that  they  were  lying  between  the  land  of  other 
persons  and  the  highway.  It  appears  firom  the  plan 
produced  at  the  trial,  which  has  be^i  annexed  to  the 
bill  of  exceptions,  that  a  space  of  sixty  or  seventy  yaids 
between  the  cottages  in  question  and  the  bridge,  is  ooca- 
pied  by  houses,  which  are  described  as  old  honsesi  It  is 
not  stated  in  the  evidence  reported  in  this  case^  as  on 
the  first  trial,  that  the  road  by  the  sides  of  whidi  these 
slips  are  situated  terminates  in  a  large  oonunoo.  The 
question  for  our  consideration  is^  whether  all  these  grantfi 
of  permission  to  inclose  wane  admisBible  in  evidenoef 
These  grants  were,  we  apprehend,  the  acts  of  ownenhip 
which  were  offered  in  evidence  on  the  first  trial,  and  re- 
jected, and  the  new  trial  granted ;  the  court  of  Common 
Pleas  being  of  opinion,  as  would  seem  firom  the  repoiiy 
that  all  of  them  ought  to  have  been  received.  The 
ground  upon  which  it  has  been  contended  by  the  oouniel 
for  the  defendant  that  they  were  admissible  in  evidence, 
is,  that  there  was  a  unity  of  ownership,  and  a  unity  of 
character  between  the  locus  in  quo  and  tiie  serenl 
pieces  of  land  which  were  comprised  in  those  grants; 
that,  adjoining  to  the  locus  in  quo,  an  indosure  had  been 
made  by  a  person  of  the  name  of  Start  on  a  slip  in  finoni 
of  the  defendant's  own  land,  between  that  and  the  road, 
under  a  grant  by  the  defendant  as  lord  of  the  manor, — 
that  grant  reserving  a  small  rent ;  that  piece  is  called  in 
the  grant  'Found  Green:'  that,  in  continuity  (thougk 
not  in  unbroken  coidvauity,  because  the  bridge  and 
the  old  houses  intervene),  there  are  slips  of  green  for  a 
very  considerable  distance,  more  than  two  miles^  upon 
various  parts  of  which  the  lord  of  the  manor  has  exer- 
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cised  acts  of  ownerahip ;  and  that  this  affords  strong  pre-  1856. 
sumption  that  the  lord  of  the  manor  is  the  owner  of  all  Dbvat 
these  slips  of  land:  further,  that  the  other  three  pieces  Bimoa, 
of  land  for  the  inclosure  of  which  grants  of  licenses  were 
made  to  Hunt,  E[arrison,  and  Spurden,  being  pieces  of 
waste  alleged  to  be  lying  between  the  lands  of  private 
individuals  and  the  high  road,  there  is  in  them  a  imity 
of  character  which  will  make  these  acts  of  ownership 
receivable  in  evidence.  The  judgment  of  the  court  of 
Common  Fleas  appears  to  authorise  the  reception  of  all 
those  grants  in  evidence;  but  the  opinion  of  the  court 
seems  to  have  been  given  upon  the  supposition  that 
all  the  pieces  of  waste  with  respect  to  which  evidence 
was  given,  lay  on  the  sides  of  a  road  or  roads  terminat- 
ing in  a  large  common,  which,  upon  this  bill  of  excep- 
tions, we  cannot  assume.  Upon  the  whole  of  the  case, 
we  think  that  there  is  a  sufficient  foimdation  laid  to 
render  the  first  three  of  the  above*mentioned  grants 
admissible,  upon  the  ground  that  they  are  grants  of  par- 
cels of  one  and  the  same  waste  or  conmion,  lying  on 
both  sides  of  the  road,  although  the  continuity  of  the 
waste  is  interrupted  for  a  short  distance  by  the  interven- 
tion of  the  houses  by  the  sides  of  the  road.*'  The  other 
three  grants  were  held  inadmissible  because  there  was  no 
proof  as  to  where  they  were  situate.  [AldersoTif  B. 
The  whole  of  this  doctrine  rests  upon  Stanley  v.  White, 
14  East,  332,  followed  by  Jones  v.  WiUianis,  2  M.  &  W. 
326,  and  The  Earl  of  Dunraven  v.  LUwellyn,  15  Q.  B. 
791.]  Cooper's  evidence,  coupled  with  the  entry  of  the 
3rd  of  December,  1755,  was  clearly  evidence  to  shew  that 
the  locus  in  quo  was  part  of  the  waste  of  the  manor. 
[Alderson,  B.  Whatever  the  effect  of  the  evidence,  I 
think  it  was  clearly  admissible.] 

BoinU  (with  whom  was  For8yth)y  contra.     The  court 
can  only  deal  with  the  facts  as  they  are  stated  upon  the 
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1886L  fiice  of  the  bill  of  exceptions:  thejoanoofe  draw  iafetmitm, 
Dbhdt  The  ruling  of  the  Lord  Chief  Jostioe  iB  sMtaiaabie  o« 
the  ground  upon  which  th^  deeisicn  ^f  the  '^cmri  bekin^, 
as  well  as  that  of  the  court  of  error,  proceeded  in  tiM 
case  of  Doe  d.  Barrett  v.  Kemp.  Where  there  is  con- 
tinuity or  similarity  of  character  and  description  between 
the  locus  in  quo  and  other  strips  over  which  the  acts  of 
ownership  have  been  exercised,  evidence  such  aa  this  'u 
admissible,  upon  a  principle  which  is  obvious  and  intelli- 
gible. But,  where  there  is  no  such  continuity  or  simi- 
larity, that  principle  is  inapplicable.  .  Sere,  the  evidence 
does  not  identify  Slattens,  as  to  its  position,  with  ths 
locus  in  quo.  The  statement  of  the  witaees  fOoopeft)  ii^ 
that  Uiere  was  *"  a  place  cfalled  Slattens,  abirat  t#o  hmf 
dred  yards  from  the  plaintiff's  field,  And  lying*  on  the 
right-hand  side  going  from  Church  End  to  Page  Sfcw* 
and  that  there  was  a  long  piece  of  inclosed  laad,  called 
the  Long  Slip,  by  the  roadnside,  betwe^i  the  said  nmi 
and  SlattenS)  and  that  Slsittens  did  not  abut  upon  Ae 
road.''  There  is  no  statement,  therefore,  that  l^tlienl 
abutted  upon  the  road  in  question,  or  that  it  abutted  «s 
a  slip  adjoining  ihe  road:  in  truth,  it  id>ut8  on  odiar 
inclosed  land.  [Aldersan,  B.  Was  it  not  for  the  jifly 
to  say  whether  or  not  it  was  identified  f]  There  laiiil 
be  eome  evidence.  Suppose  there  had  been  a  comnm 
at  ChuTXjh  End,— how  could  acts  of  ownership  there  be 
evidence  of  ownership  of  slips  of  waste  half  a  mile  S^ 
tant)  in  the  absence  of  proof  of  similarity  and  ooa- 
tinuity?  Slattens  belonged  to  the  lord, — how  conU 
acts  of  ownership  by  him  on  land  between  his  own 
indosure  and  the  highway,  be  evidence  of  ownenUp 
of  an  isolated  piece  of  land  in  another  part  even  «{ 
the  same  road? 


Alderson,  B.     We   all   think  there   was 
here  which  the  Lord    Chief  Justice  should   have  JBib- 
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mitted   to  the  jury,  aiul  that  there  mufit  be  a  venkd       )^8S6l 
de  nova     What   may  be   the  value  cf  the  evidence       Dbrdt 

when  received,  is  not  for  our  consideration.     It  clearly  anainui 
was  admissible. 

Venire  de  novo. 


'I 


Walker  v.  fiARTLErr.  jum  24. 

Jl  HJS  fiiBt  count  of  the  dedajtation  ditated  that  the  The  plaintiff; 
pliautiff  was  possessed  of  five  hundred  shares  in  a  certain  500  ahares  in 
mine  called  the  Cefii  Gwyn  Mine,  of  which  shares  he  ^^Jj^r^- 
was  registered  owner;  and,  in  consideration  thfat  he  ingtothe 

ruiM  of  which 

lYoidd  sell  the  said  shares  to  the  defendant,  and  execute  the  person 
and  deliver  to  him  a  transfer  thereof  the  defi^dant  jwh  S^e^in\he 
ipised  the  plaintiff  to  accept  the  same,  and  to  pay  to  the  *^^A  ^ 
Pil,aintiff  30QL  for  the  same,  and  to  indemnify  and  save  payment  of 
^niless  the  plaintiff  from  aU  subsequent  payments  and  of  thT^urL 
labilities  for  or  in  respect  of  thi^  said. shares^  or  for  pr  i^  ^^^^  ^ 
rje^pect  of  any  calls  which :  might  thereafter  be  made  gisteredaathe 
upon  them,  and  further  that  the  plaintiff  did  sell  the  hiBshareato 
said  shares  to  the  defendant,  and  execute  and  deliver  to  ^^  de^erod* 
him  a  transfer  thereof  pursuant  to  the  said  agreement^  ^  ^i^a^*^^" 
and  the  defendant  accepted  and  received  the  same^  and  ed  to  the  ae- 

oretaiy  of  the 
mine,  by  which  thepfaiintiff  reqaested  the  aeoretary  to  enter  a  traoafer  o£  the  aharea  firom 
\^B  name  to  that  of  the  transferree,  subject  to  the  ruleB>  b^t  leaving  a  blank  for  the 
liame  ^f  the  tran«ferree,  to  be  filled  np  by  the  hold^  of  the  document,  which  alao 
contained  at  the  foot  an  agreement  on  the  part  of  the  tranaferree  to  accept  the  shares 
subject  to  the  rules,  with  a  blank  also  left  for  the  name  of  the  party  so  agreeing.  The 
defendant  did  not  cause  the  shares  to  be  r^gistoiTed  in  his  name ;  and  the  plaintiff, 
in  consequence  of  his  name  being  continued  in  the.  cost-book  as  the  owner,  was  com- 
j^elled  to  pay  aome  subsequent  calls  '^ 

Held,  by  the  Exchequer  Chamber, — that  there  was  no  le^  oblig^on  on  the  de- 
fendant to  cause  the  shares  to  be  registered  in  his  name  as  the  owner, — but  that  there 
was  an  implied  obligation  on  him  to  indemnify  the  plaintiff  against  calls  made  during 
the  time  when  he  was  virtually  and  potentially  the  owner  of  l^e  shares. 
^  A;  transfer  of  shares  in  a  cost-book  mine  need  not  be  stamped. 
A  contract  for  the  sale  of  sbaijes  in  a  cost-book  mine  is  nut  necessarily  a  contract  for 
an  interest  in  hind,  within  the  '4th  sectlbn  of  the  statute  of  frauds. 
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1856.  paid  the  said  sum  of  3002.;  and  that  afterwaxxls  the 
Walksb  plaintifi^  as  such  registered  owner,  became  liable  to  pay 
Ha  J!!i^M-i.      calh  made  subsequentiy  to  the  said  sale  and  deliTery  of 

the  said  shareT^d  trLfer.  upon  the  8«d  8lu«r«d 
was  obliged  to  pay  the  same ;  whereof  the  defendant  had 

notice,  and  was  requested  by  the  plaintiff  to  indemnify 
him  from  and  against  the  said  payments ;  yet  the  defend- 
ant did  not  do  so. 

The  second  count  stated  that  the  plaintiff  was  pos- 
sessed of  the  shares,  and  registered  as  the  owner  thereoC 
as  in  the  first  count  mentioned,  and  that  the  mines  were 
worked  by  a  company  according  to  the  rules  whereof 
the  person  registered  as  the  owner  of  sharea  therein 
remained  liable  to  calls  made  in  respect  thereof  while  he 
continued  to  be  registered  as  such  owner;  and  ihai^  in 
consideration  that  the  plaintiff  would  sell  to  the  defi^id- 
ant  the  said  shares,  and  ddiver  to  the  defendant  a 
transfer  thereof  signed  by  the  plaintiff  the  defendant 
promised  the  plaintiff  that  he  would  aoo^t  and  pay  fiir 
the  same,  and  cause  the  said  shares  to  be  registerod  in 
his  the  defendant's  name  as  owner  thereof,  aoooiding  to 
the  rules  of  the  said  company,  within  a  reasonable  time^ 
so  that  the  plaintiff  might  be  rdieved  firom  forlher 
liability  in  respect  of  the  said  shares;  and  that  tibe 
plaintiff  performed  all  things  on  his  part  to  be  per- 
formed, and  such  reasonable  time  had  elapsed  before  the 
-  commencement  of  this  suit:  yet  that  the  d^sndant  did 
not  cause  the  said  shares  to  be  registered  in  his  name  as 
owner  thereof,  but  left  them  registered  in  the  plaintiffs 
name,  whereby  he  became  liable  to  pay,  and  was  com- 
pelled to  pay,  calls  subsequently  made  upon  them. 

The  third  count  stated  that  the  plaintiff  was  pos- 
sessed of  the  said  shares,  and  registered  as  the  owner 
thereof,  according  to  the  rules  of  the  said  company,  and 
the  defendant  bought  the  said  shares,  and  the  fdaintiff 
delivered  to  him  the  transfer  thereof  as  aforesaid;  and 
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that  the  said  mine  was  worked  by  the  said  company;  185& 
and  that,  according  to  their  rules,  the  person  registered  VfMJusM 
as  the  owner  of  shares  therein  remained  liable  to  pay  Babslssti. 
calls  made  in  respect  thereof,  so  long  as  he  continued  to 
be  so  registered,  but  such  liabilities  ceased  upon  his 
selling  the  said  shares  and  the  purchaser  th^eof  being 
registered  as  the  owner  of  the  said  shares,  according  to 
the  rules  of  the  said  company,  in  the  place  and  stead  of 
the  former  person  so  registered  as  owner  as  aforesaid, — 
of  all  which  the  defendant^  at  the  time  of  the  said  sale 
and  delivery  of  the  said  transfer,  had  notice;  and  that^ 
by  reason  of  the  premises,  it  was  the  duty  of  the  defend- 
ant to  cause  to  be  registered  the  said  shares  in  his  the 
defendant's  name  as  owner  thereof,  within  a  reasonable 
time,  according  to  the  rules  of  the  said  company,  but  he 
did  not  do  so;  whereby  the  plaintiff  was  compelled  to 
pay  calls  subsequently  made  upon  the  said  shares. 

The  fourth  count  was  for  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant. 

The  defendant  pleaded  (amongst  other  pleas),  to  the 
first  and  second  counts,  that  he  did  not  promise  as 
allied ;  to  the  thirds  not  guilty ;  and  to  the  fourth,  never 
indebted.  He  also  pleaded  to  the  first  and  third  counts, 
denying  that  the  plaintiff  sold  the  shares  to  him,  or 
executed  or  delivered  to  him  any  transfer  thereof,  pur- 
suant to  the  agreement  in  those  counts  mentioned, 
or  that  he  accepted  or  received  the  same  from  the 
plaintiff  as  alleged;  and,  to  the  third  count,  a  plea 
denying  that  it  became  the  duty  of  him,  the  defendant, 
to  cause  the  shares  to  be  r^stered  in  his  name  as 
owner  thereof,  according  to  the  rules,  as  alleged.     Issua 

Upon  the  trial  of  the  cause  before  Williams,  J.,  at 
Guildhall,  on  the  1st  of  June,  1856,  it  was  proved  that 
the  plaintiff  had  been  possessed  of  500  shares  in  the 
Cefii  Qwyn  Lead  Mines,  in  the  county  of  Cardigan; 
that  such  mines  were  worked  by  a  company  upon  the 
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1856.  cost-book  principle;  Uiat^  according  to  the  rules  of  such 
Walksb  company,  the  person  roistered  in  the  cost-book  as  Ihe 
BAB9LKTT  o^'^^^^  ^^  sharcs  in  the  said  mines  was  liable  to  pay  calls 
made  upon  such  shares  while  he  was  so  roistered;  that 
the  plaintiff  was  roistered  in  the  said  coet4xxdi  as 
owner  of  the  said  500  shares;  that»  being  so  poflseased  of 
the  said  shares,  and  registered  as  the  owner  thereof  the 
plaintiff,  in  the  month  of  April,  1852,  had  paid  all  calls 
due  in  respect  of  them  up  to  that  time,  being  the  date 
of  the  transaction  between  the  plaintiff  and  the  defend- 
ant, out  of  which  the  subject  of  this  action  arisen 

That  transaction  was  as  follows : — ^The  defendant  beii^ 
desirous  of  getting  a  bill  of  exchange,  accepted  by  one 
George  Hennet,  for  10002.,  of  which  he  was  posaessed, 
discoimted,  by  his  agent  negotiated  such  diaooimt  with 
James  Whitton  Arundell,  the  agent  of  the  plaintifl^  who 
on  the  plaintiff's  behalf  agreed  to  discount  it  in  the 
following  manner: — ^The  defendant  was  to  take  the 
shares  in  question  for  300{.;  the  plaintiff  was  to  be 
allowed  50L  as  discount:  the  plaintiff  was  to  pay  200L 
in  cash,  to  give  a  cheque  and  I  O  U  for  2002.  more,  and 
an  acceptance  at  a  month  for  2502.:  and  thereupon  the 
following  writing  was  signed  by  Arundell  as  agent  for 
the  plaintiff,  and  delivered  to  the  defendant  It  is  the 
paper  hereafter  referred  to  as  marked  C. : — 

«  500  Cefn  Gwyn,  all  calls  paid  . 
"  Discount .         .         ,        .         . 

"Cash 

"  Cheque,  with  I  O  U,  for  Thurs- 
day week,  or  next  Tuesday    . 
"  Acceptance,  one  month    . 


«  Bill,  G.  Hennett,  10002. 

"  I  engage  to  carry  the  above  out  on  Thursday, 
"  J.  W.  Arundell.    April  6, 1852/' 


£ 
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Tiie  bill  for  lOOO^.  was  handed  to  AFondeU,  tod  tto       iWS. 

--  *-■  - 

defendant  received  the  200Z.  cash,  Ihe  cheque,  I  0  U;       WALKEti 
and  acceptance  mentioned  in  the  above  paper  writing:      BAatwfr. 
and  the  plaintiff  delivered  to  the  defendant  an  \in^ 
sibaniped  document,  in  the  following  form  r — 

"To  Mr.  John  Bowea,  secretaiy  of  the  Oefti  Qtwjn 
Silver  Lead  Mines, 

:"I  hereby  request  you  to  enter  on  the  coat-book  a* 
transfer  of  500 /5000th  parts  or  shares  in  the  Cefn 

Gwyn  Mines  to    ,  and  all  benefit  in  the  said 

parts  or  shares,  and  all  profit  arising  therefrom,  out  of 

ipy  name  into  the  name  of  the  said — ■ — j  subjk;t 

to  the  -same  rules,  conditions,  and  regulations  as  I  now 
hold  Uie  same;  for  which  this  shall  be  your  suflBcient 
authority  as  secretary  of  the  said  minea 

**  Signed  in  the  presence  of  )  *  Edward  Walker. 


} 


•* hereby  agree  to  take  and  accept  the  above 

shares,  subject  to  the  same  rules,  conditions;  and  regu^ 
lations. 

"  Signed  in  the  presence  of 


The  original  of  this  document  was  not  produced ;  and 
the  secondary  evidence  was  objected  to,  on  the  ground  of 
the  want  of  stamp;  but  was  admitted,  subject  to  the 
defendant's  objection,  with  leave  for  him  to  move  for 
a  nonsuit. 

It  was  also  proved  that  such  document  was  in  the 
usual  form,  and  was  signed  by  the  plaintiff;  but  that 
a  blank  was  left  for  the  name  of  the  intended  trans- 
ferree,  and  that  such  blank  had  not  been  filled  up,  nor  had 
the  defendant,  or  any  other  person,  signed  an  acceptance 
of  the  said  shares,  or  taken  the  said  document  to  the  purser 
or  secretary  of  the  said  mines  to  have  hinaself  registered 
as  the  owner  of  the  said  shares;  that,  if  the  defendant 

VOL.  XVIII — c,  B.  3    k 
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1856. 


Walkbb 

V. 

Bartlstt. 


No  contract  in 
writing. 


No  transfer. 


Stamp. 


had  filled  up  the  said  blanks,  by  inserting  his  own  name 
as  transferree  of  the  said  shares,  and  had  signed  his 
acceptance  thereof,  and  had  produced  the  said  document 
to  the  said  secretary  of  the  said  mine,  he  would  have 
been  registered  as  the  owner  of  the  said  shares  in  the 
stead  and  place  of  the  plaintiff  who  would  thereupon 
have  been  discharged  from  liability  for  calls  subse- 
quently made  upon  the  said  shares;  but  that  the  plaintiff 
remained  registered  as  such  owner,  and  was  in  conse- 
quence obliged  to  pay  caUs  subsequently  made  upon  the 
said  shares,  amounting  to  3751, 

On  behalf  of  the  defendant,  it  was  then  objected, 
that  there  was  no  proof  of  any  agreement  in  writing  for 
the  sale  or  promise  to  transfer  the  shares  in  question,  as 
the  paper  marked  G.  produced  in  evidence  did  not  con- 
tain all  the  terms  alleged  to  constitute  the  contract; 
and  that  such  an  agreement  was  required,  as  being  a 
transfer  of  an  interest  in  land.  Also,  that  no  transfer  of 
the  shares  as  alleged  in  the  declaration  was  shewn,  but 
only  a  request  to  enter  a  transfer;  and  that,  if  such 
request  amounted  to  a  transfer,  it  required  a  stamp. 

The  above  objections  were  in  addition  to  the  ground 
on  which  the  judge  nonsuited  the  plaintiff,  as  hereinafter 
mentioned :  and  leave  was  given  to  the  defendant  to  move 
for  a  nonsuit  on  such  objections,  if  the  plaintiff  should 
obtain  a  verdict 

In  order  to  avoid  the  possible  necessity  of  another 
trial,  it  was  agreed  that  the  jury  should  assess  the 
damages  conditionally. 

The  jury  found  that  the  document  above  set  forth, 
requesting  the  secretary  of  the  mine  to  enter  a  transfer 
of  the  said  500  shares,  had  been  delivered  by  the  plain- 
tiff to  the  defendant,  and  that  it  was  in  the  form  above 
set  forth ;  and  they  assessed  the  damages  siistained  by 
the  plamtiff  at  375Z. 
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The  learned  judge,  however,  nonsuited  the  plaintiff,        1856. 
upon  the  authority  of  the  case  of  Humble  v.  Langston,      Walker 
7  M.  &  W.  517;  but  gave  him  leave  to  move  to  enter  a      Babtlbtt. 
verdict  for  him,  if  the  court  should  be  of  opinion,  that, 
under  the  circumstances  of  the  case,  he  was  entitled  to 
recover. 

A  rule  was  accordingly  obtained,  on  the  ground,  that, 
upon  the  facts  proved  at  the  trial,  it  was  the  defend- 
ant's duty  to  procure  himself  to  be  registered  as 
owner  of  the  said  shares,  within  a  reasonable  time,  or  to 
indemnify  the  plaintiff  against  the  calls  which  he  had 
been  compelled  to  pay  by  reason  of  such  non-registra- 
tion by  the  defendant;  and  by  such  rule  it  was  ordered, 
that,  at  the  time  of  shewing  cause,  the  defendant  should 
be  at  liberty,  if  necessary,  to  argue  that  the  nonsuit 
ought  to  be  retained,  or  that  a  new  trial  should  be  had, 
on  the  aforesaid  grounds  of  objection  taken  on  behalf  of 
the  defendant,  and  on  the  ground  that  the  verdict  was 
against  evidence^in  certain  respects* 

Cause  was  shewn  against  the  rule  in  Michaelmas  Term, 
1855;  and  the  court  of  Common  Pleas  discharged  it  on 
the  29th  of  January,  1856,  on  the  same  ground  on 
which  the  judge  nonsuited  the  plaintiff  at  the  trial;  no 
judgment  having  been  given  on  the  other  grounds  here- 
inbefore mentioned:  see  Walker,  y,  Bartlett,  s^ik,  Y6L 
XVII,  p.  446. 

Notice  of  appeal  against  the  decision  of  that  court  in 
discharging  the  said  rule,  was  duly  given  by  the  plain- 
tiff according  to  the  17  &  18  Vict,  c  125,  s.  34. 

Atacnamxira,  for  the  plaintiff  in  error,  (a)     It  is  sub- 

(a)  The  points  marked  for  the  duty  of  the  defendant  to 

argument  on  the  part  of  the  mdemnify  the  plaintiff  agamst 

plaintiff  in  error,  were, —  future  calls  in  respect  of  the 

"  1 .  That,  under  the  circum-  500  shai'es,  as  in  the  first  count 

stances  stated  in  tlie  case,  it  wa.s  of  the  declaration  alleged ;  and 
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mitied,  that,  under  the  circumstances  stated  in  the  case, 
there  was  a  legal  duty  on  the  defendant  to  indemnify 
the  plaintiff  against  future  calls  in  respect  of  the  shares 
in  question,  as  alleged  in  the  first  count,  a  breach  of 
which  afforded  the  plaintiff  a  good  ground  of  action.  The 
judgment  of  the  court  below, — ^antfe,  Vol.  XVII.  p.  446, 
— ^proceeded  entirely  upon  the  authority  of  Humble  v. 
Langston,  7  M.  &  W.  517,  2  Railway  Cases,  533.     The 
only  coimt  in  Humble  v.  Langstoii,  was,  for  not  in- 
demnifying the  plaintiff  against  calls:  there  was  none^ 
as  here,  charging  the  defendant  with  a  breach  of  duty 
in  not  causing  the  transfer  to  be  registered.     A  blank 
transfer  was  sent»  and  by  the  169  th  section  of  the  special 
act  (Bristol  and  Exeter  Railway  Act^  6  W.  4.  a  xxxvi) 
the  transfer  was  required  to  be  by  deed :  see  Hibbie- 
whiie  V.  M*Marine,  6  M.  &  W.  200.     Here,  no  deed  is 
required ;  the  transfer  is  made  upon  a  mere  request  ad- 


thnt  a  breach  of  such  duty  is 
ground  for  an  action  at  law: 

"  2.  That,  under  the  circum- 
Htauces  stated  in  the  case,  it 
was  the  duty  of  the  defendant 
to  cause  the  said  shares  to  be 
registered  in  his  name  as 
owner  thereof,  as  in  the  third 
coun  tof  the  declaration  alleged ; 
and  that  a  breach  of  such  duty 
is  ground  for  an  action  at 
law : 

''  3.  That  the  blanks  in  the 
said  request  to  transfer  the 
shares  were  immaterial,  as  the 
defendant  could  himself  have 
filled  them  up,  and  thereupon 
have  been  registered  as  the 
owner  of  the  said  shares : 

^'4.  Tliat  the  present  case  is 
distinguishable    from    that  of 


Humble  v.  Lungston,  7  M.  &  W. 
517: 

""n  That  the  said  case  of 
Humble  v.  Langtton  was  erro- 
neously decided,  and  ought  to 
be  overruled : 

*'  6.  That  the  said  shares 
are  not  an  interest  in  land, 
within  the  meaning  of  the 
statute  of  frauds,  29  Car  % 
c.  3,  s.  4  : 

*'  7.  That  the  said  transfer 
or  request  to  transfer  the  said 
shares  did  not  require  a 
stamp : 

"  8.  Thatthere  is  no  variance 
between  the  said  declaration 
and  the  evidence  given  on  be- 
half of  the  plaintiff;  and,  if 
there  is  a  variance,  it  may  be 
auutfidpd  " 
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dressed  to  the  purser,  and  assented  to  by  the  proposed  1866. 
transferree.  The  plaintiff  m  that  case,  as  the  court  in  Walker 
giving  judgment  observe,  "did  not  pursue  the  course  Babtlitt. 
which,  according  to  law,  he  ought  to  have  done."  .  Here, 
however,  the  vendor  did  all  he  was  bound  to  do,  to  vest 
the  shares  in  the  vendee.  [Bramwell,  B.  There  is  a 
little  inconsistency  in  the  judgment:  the  court  say  in 
one  part  of  it  that  the  defendant  never  got  the  shares; 
and  afterwards,  that  he  had  parted  with  them.]  Even  if 
that  case  can  be  upheld,  it  clearly  is  no  authority  for  the 
judgment  in  this  case,  inasmuch  as  there  the  transfer 
was  required  to  be  by  deed,  and  the  transfer  sent 
was  void  by  reafion  of  the  blank  leffe  therein  for  the  name 
of  the  transferree,  and  it  appeared  that  the  calls  were 
not  made  until  after  the  defendant  had  parted  with  the 
shares:  whereas,  here,  no  deed  was  required,  and  the 
defendant  still  held  the  shares.  Again,  the  judgment 
in  Humble  v.  Langaton  admits,  that,  if  the  plaintiff  had 
done  all  that  was  incumbent  on  him  to  do,  he  "  would 
have  been  no  longer  liable  to  any  call ;"  and  that,  **  if 
the  defendant  had  refused  to  perform  his  part,  he  would 
have  subjected  himself  to  an  action  for  the  non- 
performance of  that  which  he  omitted  to  do ;  and  if,  in 
consequence  of  the  defendant's  breach  of  his  contract, 
the  plaintiff  had  been  obliged  to  pay  future  calls,  he 
might  have  recovered  their  amount  by  way  of  special 
damage  for  the  defendant's  breach  of  contract"  Here, 
the  plaintiff  has  done  all  that  was  incumbent  on  him  to 
do :  he  had  paid  all  calls  due  from  him  in  respect  of  the 
shares ;  and,  a  request  to  the  purser  to  transfer  being 
equivalent  to  an  actual  transfer,  the  defendant  might  by 
going  to  him  have  procured  himself  to  be  duly  regis- 
tered,— the  blank  being  immaterial:  Schultz  v.  Aatley, 
2  N.  C.  S^^,  2  Scott,  815,  and  the  instances  referred  to 
in  the  arfjnment  in  Hibblewhite  v.  M'Morine,  6  M.  & 
W.  207.     {Cronipton,  J.  The  delivery  of  the  transfer  to 


V. 
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1856.  the  buyer  with  a  blank  in  it^  was  an  authority  to  him  to 
Walub  fill  it  up  with  the  name  of  any  parson  he  pleased  ai 
transferree.  It  was  not  intended  that  the  property  should 
be  separated  from  the  burthen.  Martir^  R  Tour 
strong  argument  is,  that  the  liability  arises  boai  the  sak] 
Exactly  so.  He  who  takes  the  benefit  must  also  betr 
the  burthens  that  are  incident  to  it.  In  Bumdt  f. 
Lynch,  5  &  &  G.  589,  8  D.  &  R  368,  the  lessee,  bj 
deed-poll,  assigned  his  interest  in  the  demised  premisef 
to  A.,  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  contained  in  the  lease:  A. 
took  possession,  and  occupied  the  premises  under  the  as- 
signment, and,  before  the  expiration  of  the  term,  assigned 
to  a  third  person:  the  lessor  sued  the  lessee  for  breachei 
of  covenant  committed  during  the  time  that  A.  continued 
assignee  of  the  premises,  and  recovered  damages  against 
the  lessee :  and  it  was  held,  that  the  lessee  might  main- 
tain an  action  upon  the  case  foimded  in  tort  against  i. 
for  having  n^lected  to  perform  the  covenants  during  the 
time  he  continued  assignee,  whereby  the  lessee  sustained 
damage.  That  case  has  repeatedly  been  recognised; 
and  by  this  court  in  Wolveridge  v.  Steward^  1  C.  &  E 
64.4,  3  M.  &  Scott,  561.  The  liability  of  the  defendant 
in  this  case  rests  upon  the  same  principle  which  rendeis 
the  holder  of  a  bill  of  lading  chargeable  with  freight; 
for,  as  is  said  in  Abbott  on  Shipping,  8th  edit  p.  42,  *  if 
a  person  accept  anything  which  he  knows  to  be  subject 
to  a  duty  or  charge,  it  is  rational  to  conclude  that  he 
means  to  take  the  duty  or  charge  upon  himself ;  and  the 
law  may  very  well  imply  a  promise  to  perform  what  he 
has  80  taken  upon  himself," — a  dictum  which  is  adopted 
by  Bosanquet,  J.,  in  Lucas  v.  Nockella,  1  Clark  &  Fin. 
457.  The  judgment  of  the  court  of  Queen's  Bench  in 
Sayles  v.  Blane,  14  Q.  B.  205,  assumes  that  it  was  the 
duty  of  the  transferree  to  cause  the  transfer  to  be  regis- 
tered.   "  The  plaintiff,"  says  Coleridge,  J.,  "being  the  re- 
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^stered  owner,  was  called  upon  to  transfer  to  the  de-  1856. 
fendant,  and  did  so  by  a  deed  regularly  executed.  It  wds  Walkmb, 
then  the  duty  of  the  defendant  to  have  pro€Ui*ed  that  Bjjktlkr. 
deed  to  be  registered,  which  appears  as  well  by  the 
custom  and  usual  course  of  dealing,  as  by  the  decision 
of  Vice-Chancellor  Knight  Bruce,  in  Wynne  v.  Price, 
3  De  G.  &  S.  310."  The  same  rule  prevails  in  equity. 
Thus,  in  Shaw  v.  Fisher,  2  De  G.  &  S.  11,  a  vendor  by 
public  auction  of  shares  in  a  railway  company  incor- 
porated by  act  of  parliament,  at  the  request  of  the  pur- 
chaser (who  had  paid  his  purchase-money),  executed  a 
transfer  to  a  third  party,  who  did  not  accept  the  transfer 
or  register  himself  as  a  shareholder:  and,  upon  a  bill 
filed  by  the  vendor  against  the  purchaser  for  a  specific 
performance,  the  court  directed  the  usual  reference  as  to 
title.  "  It  is  difficult,"  said  Vice-Chancellor  Knight 
Bruce,  "  to  assert  that  the  defendant  is  to  have  no  title, 
even  to  property  of  this  kind ;  and  it  would  probably 
be  too  much  to  say  that  the  title  has  been  accepted.  I 
think  it  very  likely,  that,  in  the  result,  the  defendant 
will  find  himself  fixed  with  the  liability  to  take  the 
shares.  This,  however,  is  of  coiirse  conjecture  only;  and 
the  defendant  is  entitled  to  have  the  details  of  a  chan- 
cery suit  gone  through."  The  case  came  afterwards 
before  Vice-Chanoellor  Stuart  on  further  directions, — see 
1  Jurist,  N.  S.  9-71, — when  that  learned  judge  said: 
'*The  nature  of  the  property  gave  to  the  vendor  the 
right  of  compelling  Fisher,  the  purchaser,  between  whom 
and  the  plaintiff,  the  vendor,  a  privity  of  contract  sub- 
sisted, to  accept  a  transfer  such  as  would  have  made 
Fisher  relieve  the  plaintiff  from  all  liabilities  arising 
firom  the  change  in  the  ownership  of  the  property.  That 
right  is  the  right  asserted  now  by  the  plaintiff;  because, 
although  the  suit  is  a  suit  for  specific  performance,  the 
whole  substance  and  object  of  the  suit  are,  that  there 
should  be  asserted  by  a  decree  of  this  court  that  right 


856  IN  TH£   £XCH£QU£B  CHAMBER, 

1856.        ou  behalf  of   the  plaintiff  which  should    make  Fisher 
Walkbb      assume  the  duty  of  reUeving  the   pLiintiff  from  all  le- 
Babtleti      sponaibility  in  respect  of  the  sharea"     And  the  decree 
of  Vice-Chancellor.  Stuart  was  affirmed,  on  appeal,  by 
the  Lord  Chancellor:  see  5  De  G.,  M'N.,  &  O.  596.    The 
next  case  in  equity  was  IFyTt/ie  v.   Price,  3  De  G.  &  & 
310.     There,  a  shareholder  in  an  incorporated  railwaj 
company  instructed  a  stoc^-broker    to   sell  his  sham 
The  broker  agreeil  with  a  jobber  for  the  sale  of  them; 
but  the  name  of  the  purchaser  ¥ras  not  mentioned.    The 
jobber  had  been   instructed  to  purchase  by  B.  (another 
broker),  who,  as  the  jobber  knew,  was  not  purchasiDg 
on  his  own  behalf.     B.  afterwards  requested  time  fiv 
completion,    his    principal   not    being  ready;    and  the 
jobber  granted  the  time,  on  B.  giving  his  own  name  u 
that  of  the  principal.     A  deed  of  assignment  was  pie- 
pared  from  the  vendor  to  B.,  who  paid  the  price  to  the 
vendor,  and  took  the  deed  of  assignment  executed  bj 
the  vendor.     Upon  a  bill  filed  by  the  vendor,  it  wm 
held,  that  B.  was  bound  to  execute  the  assignment^  to 
procure  himself  to  be  registered,  and  to  pay  the  calb 
made    since  the    execution    of  the  assignment  by  the 
vendor,   and    to    indemnify  the    vendor  against  future 
calls :  and  a  decree  was  made  to  that  effect.      In  giving 
judgment,  the  Vice-Chancellor  (Knight  Bruce)  says,— 
"  The  facts  of  this  case  effectually  preclude  the  defendant 
from  denying  privity  between  him  and  the  plaintiff  Tie 
defence  is  without  apology  or  excuse.     The  defendant 
must  pay  the  calls  tliat  have  been  made  since  the  sale: 
lie  mud  indevinify  tlie  plahitiff  agaUist  all  futun 
calls  in  respect  of  the  shxires,  and  must  t-.ike  proper 
measures  to  procure  himself  to  be  registered.     The  man- 
ner of  expressing  this  decree  may  require  consideration. 
As  to  its  substance  there  is  no  difficulty.     There  must 
1)0  a  reference  to  the  master,  if  necessary,  to  inquire 
what  calls  have  lx?eu  maile,  when  they  were  made,  and 


TRINITY  VACATION,    19  &  20  VICTORIA. 


857 


what  is  due  in  respect  of  them.  The  defendant  must 
execute  the  transfer  deed,  and  deliver  it  to  the  secretary, 
in  conformity  with  the  act  of  parliament;  and  the 
plaintifi*  must  authorise  the  trustees  of  the  company  to 
deliver  the  certificates  to  the  defendant,  who  must  pay 
the  costs  of  the  suit."  HuTtMe  v.  Lang8t(yn,  it  is  true, 
does  not  appear  to  have  been  referred  to  there:  but 
SJiaw  V.  Fisher,  2  De  G.  &  S.  1 1 ,  was  cited,  and  Humble 
V.  Laiigdton  was  cited  in  SJiaw  v.  Fisher ;  and  thus 
Humble  v.  Langston  may  be  said  to  have  been  before 
the  court  in  Wynne  v.  Price.  [Crom,pton,  J.  I  must 
confess  I  do  not  see  why  there  should  be  a  different  rule 
at  law  and  in  equity.] 


1856. 


Walker 

V. 

Babtlett. 


John  Gray,  for  the  defendant  in  error,  (a)  Humble 
v.  Lcmgston  was  rightly  decided,  and  disposes  of  this 
case.  There  is  no  implied  promise  on  the  part  of  the 
defendant  either  to  cause  the  shares  in  question  to  be 
registered  in  his  name,  or  to  pay  calls.  The  plaintiff  is 
still  the  owner  of  the  shares,  and  the  only  person  who 


(a)  The  points  marked  for 
argument  ou  the  part  of  the 
defendant  in  error,  were, — 

"  1.  That  there  was  no  con- 
tract by  or  legal  duty  on  the 
defendant  to  indemnify  the 
plain  tiff*  against  the  calls,  or 
to  register  himself  as  the 
holder  of  the  shares  : 

"  2.  That  the  sale,  or  pro- 
mise to  transfer  the  sliares, 
should  have  been  by  a  written 
agreement,  as  having  relation 
to  a  transfer  of  an  interest  in 
laud ;  and  that  the  paper 
marked  C.  was  not  sufficient, 
as  it  did  not  contain  all  the 
alleged  terms  of  the  contract : 


"  3.  That  no  transfer  of  the 
shares  is  shewn,  but  only  a 
request  to  enter  a  transfer : 

"  4  That,  if  it  amounts  to 
a  transfer,  it  required  a  stamp, 
by  virtue  of  the  statute  65 
G.  3,  c.  184 : 

"  5.  That,  as  the  rule  below 
was  granted  (amongst  others) 
on  the  ground  that  the  verdict 
was  against  evidence, — ^which 
ground  was  not  discussed  nor 
decided  on  in  the  court  below, 
—  the  court  of  appeal  cannot 
in  any  event  give  an  absolute 
judgment  in  favour  of  the 
plaintiffs." 
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1856.        would  have  a  l^al  right  to  receive  the  profits:  aikd, 
Wakksb      whatever  right  the  plaintiff  would  have  to  the  protectioB 
afforded  by  a  court  of  equity,  he  has  clearly  no  remedy 
in  a  court  of  law,  unless  by  an  action  for  not  acceptii^ 
the  shares.     [Wigktmo/n^  J.    The  defendant  has  got sD 
that  the  plaintiff  could  give  him,  and  may  complete  hii 
title  at  any  mcunent      Ma/rim^  R     Suppone  a  man, 
having  a  leasee  subject  to  the  payment  of  certain  rent^ 
contracts  to  sell  \%  and  the  purchaser  improperly  refosei 
to  accept  an  assignment^  and  the  vend<Mr  is  compdled  to 
pay  subsequently  accruing  r»it,— could  he  not  reoovar 
that  from  the  purchaser?]    Clearly  not  in  this  form  of 
action.     [Martin,  B.     The  real  obligation   upon  the 
defendant  is,  to  relieve  the  plaintiff  from    liability  in 
respect  of  the  shares,  by  getting  his  own  name  or  thsi 
of  a  transferree  inserted  in  the  cost-book  as  the  owner.} 
The  true  position  of  the  parties  is  that  of  trustee  and 
cestui  que  trust    The  {daintiff  clearly  has  no  cause  of 
action  against  the  defendant  for  not  roistering.    It  ii 
not  more  the  purchaser's  duty  to  roister  the  transfer, 
than  it  is  that  of  the  vendor.     The  authority  to  the 
purser  to  roister  must  be  signed    by  the   plaintiff 
[BramweU,  B.     The  question  is,  does  the  contract  of 
sale  involve  any  legal  duty  on  the  purchaser  to  do  any 
more  than  pay  the  price  ?]     It  may  be  that  thsre  is  a 
duty  enforceable  in  equity.     [Crompton,  J.     How  can 
a  court  of  equity  enforce  it,  unless  there  is  a  contract? 
Courts  of  equity  do  by  a  bill  for  a  specific  performance 
what  courts  of  law  do  by  an  action  for  damages.]     If  the 
docimient  delivered  by  the  plaintiff  to   the  defendant 
operated  as  a  transfer,  it  was  inadmissible  for  want  of  a 
308.  stamp:  55  G.  3,  c.  184,  Sched.  Part  I,   Transfer. 
[Macna/mara  referred  to  ToU  v.  Lee,  4  Exch.  230.] 
Then,  this  is  a  contract  for  an  interest  in  land :    Watson 
V.  Spratley,  10  Exch.  222.     [Martin,   B.,   referred  to 
Sparling  v.  Parker,  9  Beavan,  450,  where  shares  in  a 
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gas-light  and  in  a  dock  company,  which  possessed  real 
estates  for  the  purposes  of  their  undertakings,  were  held 
not  within  the  statute  of  mortmain,  (a)]  The  owner  of 
shares  is  tenant  in  common  with  his  co-ownera  [Mar" 
tin,  B.  Tenant  in  common  of  what?]  Of  a  share  in 
the  mine.  [Martin,  B.  What  is  a  mine?  There 
might  be  something  in  the  objection  if  you  could  shew  a 
tenancy  in  common  in  the  ore,  minerals,  earth,  &c.  It 
does  not  appear  here  that  the  shareholders  have  more 
than  an  interest  in  the  profits  derived  from  the  working 
of  the  mina  Bramwell,  B.  The  mine  may  be  worked 
imder  a  mere  license.  Crorn/pton,  J.,  referred  to 
Humble  v.  Mitchell,  11  Ad.  &  E.  205,8  P.  &  D.  141, 
where  it  was  held,  as  was  subsequently  held  in  Watson 
V.  Spratley,  that  shares  in  a  jointnstock  banking  or 
mining  company  are  not  "goods,  wares,  or  merchan- 
dizes,'' within  s.  17  of  the  29  Car.  2,  a  3.]  The  state- 
ment upon  this  record  is  descriptive  of  an  interest  in 
land,  and  of  nothing  else. 


1866. 


Walkbb 

V. 

Babtlstt. 


WiGHTMLAN,  J.  It  appears  from  the  whole  case  to 
have  been  the  intention  of  the  parties  that  no  name 
should  be  introduced  into  the  transfer,  but  that  it  should 
be  left  open  for  the  defendant  at  his  option  to  register 
the  transfer  in  his  own  name  or  in  that  of  any  one  to 
whom  he  might  sell  the  shares.  It  may  perhaps  be 
worth  the  plaintifiF's  while  to  consider  whether  he  will 
not  ask  leave  to  amend,  by  stating  the  promise  to  be 
that  the  defendant  would  cause  the  shares  ''  to  be  rois- 
tered in  his  the  defendant's  name,  or  in  that  of  some 


(a)  See  Powell  v.  Jessap, 
antd,  p.  336,  where  it  was  held, 
that  shares  in  a  mine  worked 
on  the  cost-book  pi*inciple  do 
not  coustituto  an  ^'  interest  in 


land,'*  within  the  4th  section 
of  the  statute  of  frauds,  in  the 
absence  of  evidence  that  the 
shareholders  take  a  direct 
interest  in  the  freehold. 
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1856.        other  person  to   be  na/med  by  him,   as    the    owner 
Walker       thereof." 


V. 

Babtlbtt. 


Macna/mara  proposed  to  amend,  as  suggested. 

Gray  objected  that  the  court  of  error  had  no  power 
to  amend  the  record. 

WiGHTMAN,  J.     Clearly  we  have  power  to  amend. 

Crompton,  J.  I  think  it  is  not  competent  to  Mr 
Gray  to  object  to  an  amendment  which  would  have  been 
made  at  the  trial. 

Cur,  adv,  vidL 

WiGHTMAN,  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  appeal  fix)m  the  judgment  of  the  court  of 
Common  Pleas  upon  a  rule  to  set  aside  a  nonsuit,  on 
the  ground  that,  upon  the  facts  proved  at  the  trial,  it 
was  the  duty  of  the  defendant  to  have  caused  himself  to 
be  registered  as  owner  of  the  shares  in  the  mine,  or  to 
indemnify  the  plaintiff  against  the  calls  which  he  had 
been  compelled  to  pay. 

The  plaintiff  was  the  owner  of  five  hundred  shares  in 
a  mine  worked  by  a  company  on  what  is  called  the  cost- 
book  principle,  according  to  certain  regulations  which 
subjected  the  person  registered  as  the  owner  of  the 
shares  in  the  cost-book  to  the  payment  of  calls  in  respect 
of  such  shares,  as  long  as  he  continued  registered  in  the 
book  as  the  owner. 

The  plaintiff,  in  pursuance  of  an  agreement  between 
him  and  the  defendant,  sold  his  shares  to  the  latter,  and 
delivered  to  him  a  document  addressed  to  the  secretary 
of  the  mine,  by  which  the  plaintiff  requested  him  to 
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enter  a  transfer  of  the  shares,  and  all  profit  arising  there-       1856. 
from,  out  of  his  name  into  that  of  the  transferree,  sub-       Walkbr 
ject  to  the  rules  under  which  the  plaintiff  held  them,      Babturt. 
but  leaving  a  blank  for  the  name  of  the  transferree,  to 
be  filled  up  by  the  holder  of  the  document,  which  also 
contained  at  the  foot  an  agreement  to  take  and  accept 
the  shares  subject  to  the  rules,  with  the  name  of  the 
party  agreeing  also  left  in  blank. 

The  leaving  the  blanks  for  the  name  of  the  trans-  . 
ferree  was  for  the  benefit  and  convenience  of  the  de- 
fendant, who  might  insert  his  ovm  name  or  that  of  any 
other  person  to  whom  he  might  sell  the  shares ;  and  the 
secretary  of  the  company  would,  upon  the  production 
of  the  document,  have  registered  the  shares  in  the 
name  of  the  person  named  in  it,  instead  of  the  plaintiff. 

The  plaintiff,  by  the  delivery  of  that  document  to  the 
defendant,  had  done  all  that  it  was  incumbent  upon  him 
to  do,  or  that  he  could  do,  to  pass  the  property  in  the 
shares  to  the  defendant,  who  upon  the  receipt  of  it  be- 
came potentially  the  owner  of  the  shares,  and  might 
have  made  his  title  perfect  at  any  time. 

The  defendant,  however,  did  not  cause  the  shares  to  be 
registered  in  his  name:  and  the  plaintiff  was,  in  conse- 
quence of  his  name  being  continued  on  the  register, 
obliged  to  pay  some  subsequent  calls :  and  the  question 
before  us  was,  whether  the  defendant  was  under  the  cir- 
cumstances of  the  case  bound  to  cause  the  shares  to  be 
registered  in  his  own  name,  or,  if  he  did  not,  whether 
there  was  an  implied  contract  of  indemnity  by  him  to 
the  plaintiff. 

With  respect  to  the  first  point,  we  think  that  there 
was  no  obligation  on  the  part  of  the  defendant  to  cause 
the  shares  to  be  registered  in  his  name  as  owner.  The 
form  of  the  document,  in  which  the  name  of  the  pro- 
posed transferree  was  in  blank,  shews  that  it  was  per- 


Cr  THE 

I856L        fecdy  wwipfrtood  betvea  tbe 
duu  tbe  defendaot  should  noc  be 
it»  torcgttter  tbe  shares  in  his 
mi^t  xmuieT  to  some  other 

he  had:  and  the  seoood  point  then  aiises»  wheAv,! 
the  defeiidaDi  does  not  clMwe  to  avail  himseif  of  tbt 
power,  which  for  hit  benefit  and  oonTenienoe  ii  mtk 
Gpcional  with  him,  aod  doC  with  tlie  plainiiH  thefts 
not  SQ  implied  oootiact  oo  his  part  to  indesDiufyAe 
plaintiff  against  the  consequenoeB  of  his  (the  defaidaBl'i^ 
suifeiiiig  the  plaintifTs  name  to  be  continued  oa  Ae 
roister,  after  he  has  done  all  that  the  natmeof  Ae 
oxitnct  between  him  and  the  defendant^  and  of  tti 
fnutieitj  whidi  was  the  subject  of  it,  would  require  Ua 
to  do^  to  canYev  a  perfiBct  title  to  the  defendant. 

The  case  ci  Wynne  y.  Price,  3  De  Gez  &  Satik 
310,  shew%  that,  in  equity,  the  {daintiff  woold  be  cs- 
titled,  mider  the  circamstanocs  of  the  present  case,  to  la 
indemnified:  but  it  was  contended  for  the  defendant^  ^ 
howerer  the  case  mi^t  be  in  equity,  there  was  no  oos- 
tract  for  iademnity  to  be  implied  by  law;  and  the  cm 
of  Humble  v.  Langston,  7  M.  &  W.  517,  was  leliBd 
upon  as  a  direct  authority  against  the  plain  tiff  upon  tte 
point:  and  the  court  of  Common  Pleas,  in  the  judgmflst 
appealed  against,  considered  that  it  was  bound  by  tint 
decision,  though  it  was  intimated,  that^  but  for  that  es- 
press  decision,  their  own  judgment  might  have  ben 
different 

It  must  be  admitted,  that,  in  principle,  no  substantia 
distinction  can  be  taken  between  that  case  and  the  jxe- 
senty  except  this,  that,  in  Humble  v.  Larigston,  tbe 
plaintiff  claimed  to  be  indemnified  by  the  defoadaoA 
against  all  future  calls,  even  though  made  after  the  de- 
fendant had  himself  transferred  the  shcures  to  other  pe^ 
sons :  and  the  court  of  Exchequer,  at  the  end  of  the 
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judgment,  observes,  that,  if  there  were  any  analogy  in       1856. 

principle  between  the  case  of  Burnett  v.  Lynch  and      Walkib 

that  before  the  court,  the  defendant's  implied  promise      babiijett. 

would  only  be  to  indemnify  against  such  calls  as  should 

be  made  whilst  he  was  beneficially  interested  ;  whereas 

the  plaintiff  Humble  claimed  an  indemnity  against  calls 

made  after  the  defendant  had  parted  with  his  interest. 

This,  no  doubt,  is  a  veiy  important  distinction :  and, 

though  the  court  of  Exchequer  expresses  an  opinion  that 

there  was  no  contract  of  indemnity  at  all,  it  adverts  to 

the  difference  between  a  claim  to  indemnify  during  the 

time  the  defendant  is  beneficially  interested,  and  a  claim 

to  be  indemnified  after  he  has  ceased  to  be  interested. 

The  circumstances  of  the  present  case  are  therefore  dis* 

tinguishable  from  those  in  HvmhU  v.  Lcmgston;  and 

it  consequently  is  not  so  direct  an  authority  against  the 

plaintiff's  claim  in  the  present  cajse,  as  at  first  sight  it 

might  appear  to  b& 

It  seems  to  us  that  the  circumstances  of  this  case 
bring  it  directly  within  the  principle  upon  which  Burnett 
V.  Lynch,  5  B,  &  C.  589,  8  D.  &  R  868,  was  decided.  In 
the  present  case,  the  defendant  entered  into  no  express 
agreement  to  pay  calls  or  to  indemnify:  but  he  accepted 
the  only  transfer  the  plaintiff  could  give,  and  which  in- 
vested him  with  full  power  to  become  the  registered 
owner  of  the  shares  whenever  he  pleased.  That  transfer 
expressed  that  the  transferree  took  them  subject  to  the 
same  rules  as  those  imder  which  the  plaintiff  held  them, 
one  of  which  was,  that  the  registered  owner  should  pay 
the  calls.  It  could  hardly  have  been  the  intention  of 
the  parties,  that,  if  the  defendant  for  his  own  benefit 
omitted  to  make  a  perfect  transfer  by  registration  in  the 
company's  books,  the  plaintiff  should  still  continue  to 
pay  the  calls ;  and,  if  that  was  not  their  intention,  was 
it   not   understood   between  them   that  the  defendant 
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1856.        should  save  the  plaintiff  harmless  from  any  calls  made 
Walkeb       during  the  time  when  he  was  virtually  owner  of  the 
Bartlett.     shares?     In  Burnett  v.  Lfpich,  a  lease  had  been  granted 
to  Burnett,  in  which  he  covenanted  to  pay  the  rent»  and 
repair  the  premises:  his  executors  assigned  the  lease  to 
Lynch,  subject  to  the  performance  of  the  covenants^  bat 
without  any  express  covenant  or  contract  by  him  that 
he  would  pay  the  rent  or  perform  the  covenants:  the  ex- 
ecutors were  called  upon  by  the  landlord,  and  obliged  to 
pay  damages  for  not  repairing  according  to  the  covenant 
during  the  time   Lynch  was   assignee:    the  executois 
brought  an  action  on  the  case  against  Lynch,  founded 
on  a  breach  of  duty  in  not  repairing.     In  giving  judg- 
ment for  the  plainti&,  Abbott,  C.  J.,  says, — "  It  is  true 
the  defendant  entered  into  no  express  covenant  or  con- 
tract that  he  would  pay  the  rent  or  perform  the  cove- 
nants: but  he  accepted  the  assignment  subject  t»  the 
performance  of  the  covenants:  and  we  are  to  consider 
whether  any  action  will  lie  against  him.     If  we  should 
hold  that  no  action  will  lie  against  him,  this  consequence 
will  follow,  that  a  man  having  taken  an   estate  from 
another,  subject  to  the  payment  of  rent  and  performance 
of  covenants,  and  having  thereby  induced  an  under- 
standing in  that  other  that  he  would  pay  the  rent  and 
perform  the  covenants,  will  be  allowed  to  cast  that  bur- 
then upon  the  other  person.     Reason  and  common  sense 
shew  that  that  never  could   be  intended."     He  then 
goes  on  to  say,  that,  though  an  action  on  the  case  would 
lie,  there  might  also  be  an  action  of  assumpsit  on  an 
implied  promise. 

With  the  distinction  of  circumstances  to  which  we 
have  already  adverted  between  this  case  and  that  of 
Humble  v.  Langston,  we  think  that  the  principle  upon 
which  the  case  of  Burnett  v.  Lynch  was  decided  is  di- 
rectly applicable  to  the  present  case,  and  that  the  plain- 
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tiff  is  entitled  to  make  the  rule  absolute  to  set  aside  the        1856. 

nonsuit,  and  enter  a  verdict  upon  the  first  count  of  the      Walkkb 

declaration  and  so  much  of  the  pleas  as  may  be  applica-     Bartlitt. 

ble  to  that  count 

Judgment  accordingly. 

The  rule  was  drawn  up  in  the  following  form: — 

"  In  the  Exchequer  Chamber, 
"  Trinity  Term,  in  the  19th  year  of  the  reign  of  Victoria. 
"  On  an  appeal  firom  the  decision  of  the  court  of  Com- 
mon Pleas,  in  a  cause  of 

"Walker,  Plaintiff, 
"Bartlett,  Defendant, 

"Upon  reading  the  case  stated  between  the  said 
parties  for  the  decision  of  this  court,  and  on  hearing 
counsel  for  the  appellant  (the  said  plaintiff)  and  for  the 
respondent  (the  said  defendant),  it  is  ordered  that  the 
nonsuit  entered  on  the  trial  of  the  said  cause,  at  the 
first  sitting  in  Trinity  Term,  1855,  holden  at  the  Guild- 
hall in  and  for  the  city  of  London,  be  set  aside,  and  that, 
instead  thereof,  a  verdict  be  entered  for  the  plaintiff  on 
the  first  count  of  the  declaration  in  the  said  cause,  and  also 
as  to  so  much  of  the  defendant's  pleas  as  are  applicable 
thereto;  and  for  the  defendant  on  the  other  counts  of 
the  said  declaratioa" 
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1856. 


Jimt  14. 

By  a  charter* 
party  for  a 
voyage  from 
Sundswall  (a 
port  in  the 
Baltic)  to 
Southampton, 
it  was  stipu- 


Hans    Gether    (Plaintiff   below),   Appellant;  Mark 
Capper  (Defendant  below),  Respondent 

1.  HE  following  case  was  stated,  pursuant  to  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  for  the 
decision  of  the  Exchequer  Chamber,  by  way  of  appeal 
from  a  judgment  of  the  court  of  Common  Pleas: — 
The  declaration  stated,  that,  on  the  25th  of  June,  1853, 
owner  should  ^Y  ^  Certain  charterparty  then  made  between  the  plaintiff 
lirhestfi-et^ht  ^^^  Certain  persons  therein  described  as  Messra  Hoare, 
which  he  Buxton,  &  Co.,  of  London,  it  was  agreed,  that,  imme- 

[or  'prove by  diately  after  having  performed  the  voyage  from  Qafle  to 
hli^^beenpi^  Honfleur,  the  plaintiff  should  proceed  from  thence  to 
for  ships  on      Sundswall,  and  there  on  account  of  the  charterers  should 

the  iatM 

voyage  or  pas-  take  on  board  a  cargo  of  wood,  with  the  necessary  deck- 
when  the  ^^^  ^^d  Stowage,  as  much  as  the  vessel  could  conve- 
EU*inoro*in^  niently  carry,  and  should  then  without  delay  proceed  to 
wards,  but  not  Southampton,  where  the  cargo  was  to  be  discharged  ao- 

lesB  than  90t.  x-        '  o  o 

per  St.  Peters-  cording  to  the  bill  of  lading,  and  the  voyage  was  to  con- 
ardliuudred:    clude:  And  it  was  further  agreed,  that,  upon  delivering 

— Held,— af.* 
firming  the 
judgment  of 
the  court  of 
Common 
Pleas, — that 
the  owner 
could  not  en 
title  himself 
to  a  higher 


the  same  at  the  said  place  of  discharge,  the  plaintifi 
was  to  receive  the  highest  freight  which  lie  could  prove 
to  have  been  paid  for  ships  on  the  same  passage  by 
water,  when  the  said  vessel  passed  Elsinore  inwards, 
hut  not  less  than  90s,  British  sterling  per  St.  Peters- 
burgh  standard  hundred,  computed  at  165  British  cubic 
than*the  90».,  ^cet  for  planks,  battens,  and  boards,  and  150  cubic  feet 
that^hw  *°^  timber,  and  full  freight  for  the  deck-load  and  for 
vessels  had       short  lengths  for   stowage,   all   with  5   per  cent  hat- 

been  charter' 

ed  at  such  money ;  which  freight  was  to  be  paid  to  the  plaintiff  after 
a^voyaire  to  ^  right  delivery  of  the  cargo,  half  in  cash,  and  half  in  four 
London;  that  months  bills  on  Londou,  to  be  approved  of  by  him :  And 

not  being,  .  x  ±  ^ 

within  the  fair  it  was  further  agreed   that  the   necessary  moneys  for 

intendment  of 

the  charterparty,  the  tame  voyage. 
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ship's  disbursements  at  the  place  of  lading  might  be  1856. 
received  from  the  shipper  against  insurance  and  in  re-  Qbtheb 
duction  of  freight;  and  that  the  cargo  was  to  be  deli-  Caj^bb. 
vered  free  to  and  from  the  ship's  side  at  all  places,  and, 
should  lighters  be  required,  they  should  be  for  account 
of  the  freighter;  and  that  the  freighter  was  to  clear  the 
cargo  in  all  ports  and  rivers :  Averment,  that  the  said 
freighters  assigned  to  the  defendant,  and  the  defendant 
then  became  and  was  the  assignee  of  the  said  cargo,  and 
entitled  to  receive  the  same;  and  that  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff  at  the 
request  of  the  defendant,  would  deliver  unto  the  de- 
fendant, as  such  assignee,  the  said  cargo  according  to  the 
said  charterparty,  the  defendant  then  promised  the 
plaintiff  to  perform  and  friliil  all  things  in  the  said 
charterparty  contained  on  behalf  of  the  freighters  to  be 
performed :  That  all  times  had  elapsed  and  all  things 
had  been  done  by  the  plaintiff  necessary  to  entitle  him 
to  the  fulfilment  of  the  said  promise  on  the  part  of  the 
defendant,  and  to  payment  according  to  the  terms  of  the 
said  charterparty:  That  he,  the  plaintiff,  was  ahle  to 
prove,  and  that  the  fact  vxxs,  that  the  highest  freight 
paid  for  ships  an  the  same  passage  by  vxUer  at  the 
time  the  said  vessel  passed  EUmore  inwards,  was,  to 
wit,  7L  7s,  6d.  per  St  Petersburgh  standard  hv/ndred, 
—of  which  the  defendant  always  had  notice;  and  that^ 
by  reason  of  the  premises,  a  large  sum,  to  wit,  the  sum 
of  SOOL,  became  due  and  payable  to  the  plaintiff  for  the 
freight  of  the  said  vessel,  and  for  per-centage  thereon, 
and  for  port  dues  and  otherwise  according  to  the  terms 
of  the  said  charterparty;  and  that,  although  a  certain 
sum,  to  wit,  the  sum  of  4652.  12^.  lid,  had  been  paid 
in  part  liquidation  of  the  said  larger  sum,  yet  the  de- 
fendant had  not  paid  the  residue,  being  the  balance  of 
the  said  freight  beyond  the  said  90s.  per  St.  Petersburgh 
standard   hundred,  computed   as  aforesaid,  with  5  per 

3  L  2 


868  IN  THE   EXCHEQUER   CHAMBER, 

1856.        cent  hat-money  thereon,  according  to  the  terms  of  the 
GETHiiR       said  charterparty,  and  had  wholly  refused  either  to  give 

Cappkr.  s^c^  '^il's  ^  ^^  *^®  ^^  charterparty  was  mentioned,  or 
to  pay  in  cash  the  said  freight  and  chai^ges,  or  any  part 
thereof. 

There  was  also  a  common  count  for  freight,  for  money 
paid,  and  for  money  found  due  upon  an  account  stated. 

The  defendant  pleaded  to  the  first  coimt» — ^first^  that 
it  was  not  agreed  by  the  said  charterparty  as  alleged, — 
secondly,  that  the  plaintiff  was  not  able  to  prove,  nor  was 
it  the  fact,  that  the  highest  freight  paid  for  ships  on  the 
same  passage  by  water  at  the  time  the  said  vessel  passed 
Elsinore  inwards  exceeded  such  90s.,  with  such  5  per 
cent  hat-money.     Issue  thereon. 

At  the  trial  before  Jer\d8,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  '\S54f,  a  verdict  was  di- 
rected to  be  found  for  the  plaintifiF,  for  307?.,  with  leave  re- 
served to  the  defendant  to  move  to  enter  a  verdict  in  his 
favour,  or  for  a  nonsuit  A  rule  nisi  for  that  purpose  was 
obtained,  which  was  afterwards,  on  the  26th  of  January, 
1855,  made  absolute  for  entering  a  nonsuit:  and  it  was 
against  that  decision  that  the  plaintiff  appealed. 

The  examination  of.  the  plaintiff,  taken  before  one  of 
the  masters,  was  read.    It  was  in  substance  as  follows: — 

"  I  am  the  plaintiff.  I  live  in  Laurvig,  in  Norway.  I 
am  captain  of  the  vessel  the  Bomeriget,  and  have  been 
so  for  fifteen  or  sixteen  years.  I  am  also  part-owner. 
The  paper  produced,  marked  A.,  is  the  charterparty  on 
which  the  action  is  brought  /  passed  Elsinore  inwards 
on  the  25tk  of  September,  1853,  and  I  received  the  certi- 
ficate marked  B.  from  the  authorities  there.  Before  I 
passed  Elsinore  inwards,  I  wrote  to  Mr.  Northcote,  in 
London,  a  ship-broker.  I  arrived  at  Southampton  on 
the  11th  of  December.  A  little  before  Christmas  I  had 
delivered  all  my  cargo  at  Southampton.  I  brought  my 
cargo  from  Sundswall.     I  received  the  paper  marked  C. 
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before  I  arrived  at  Southampton.  I  think  it  was  on  the  1856. 
12th  of  December  I  first  saw  Mr.  Capper  at  his  house  at  Okther 
Southampton.  I  went  to  ask  if  it  was  he  who  was  to  get  Cappkb. 
my  cargo.  Before  that,  his  clerk  had  been  on  board. 
Mr.  Capper  replied  that  it  was  he  who  was  to  have  the 
cargo.  Mr.  Vanderburgh,  the  Swedish  consuls  clerk, 
was  with  me.  We  then  spoke  about  the  freight.  I 
told  him  I  should  have  the  highest  freight  I  could  prove 
was  paid.  He  said  he  did  not  know  he  sliould  pay  more 
than  908.,  as  he  had  bought  the  cargo  for  that  freight, 
and  had  not  seen  the  charterparty.  I  then  shewed  him 
the  charterparty.  He  looked  at  it.  He  asked  me  if  it 
was  so  when  it  was  made.  I  said,  '  Do  you  think  I  have 
altered  it?'  He  said,  '  1  did  not  know  there  was  more 
than  90s.  to  be  paid.'  Soon  after  this,  I  went  up  to 
London,  and  went  to  Hoare,  Buxton,  &  Co.  I  shewed 
them  the  charterparty  and  the  document  C.(a)  Hoare, 
Buxton,  &  Co.  gave  me  a  letter,  which  I  delivered  to 
Mr.  Capper  after  Mr.  Vanderburgh  or  his  clerk  had 
taken  a  copy.  [This  letter,  dated  the  Hth  of  December, 
1853,  signed  Hoare,  Buxton,  &  Co.,  was  called  for  and 
produced  by  the  defendants,  marked  D.,  Mr.  Rajinond 
objecting  to  its  being  read  or  used.]  When  I  got  back 
to  Southampton,  I  saw  Mr.  Capper.  I  think  I  said,  *  I 
suppose  now,  after  the  delivery  of  the  letter,  you  will 
pay  me  the  freight  mentioned  in  Hoare,  Buxton,  &  Co.'s 
letter.'  Mr.  Capper  said  he  would  not  pay  more  than  908. 
He  had  nothing  to  do  with  any  other  ports  than  South- 
ampton. I  said  I  thought  I  should  have  the  highest 
freight  I  could  prove  was  paid.  I  thought  I  should  at 
least  have  71,  Mr.  Capper  again  said  he  would  not  pay 
more  than  90s.  When  I  returned  from  London,  I  be- 
lieve some  of  the  deck-cargo  had  been  discharged.     On 

(a)  Mr.  Kaymond,   for    the      between     the     witness      and 
defendant,     objected     to     all      lloaiv,  Buxton,  &  Co. 
questions  a.s   to  what   passed 
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1856.  the  17th  of  December,  I  met  Mr.  Capper  in  the  street 
Gbtheb  I  told  him  I  should  atop  delivering  the  cargo  on  account 
Capfkb.  of  the  freight  He  took  me  to  Mr.  Driver's ;  and  he  then 
gave  me  the  note  marked  R  After  receiving  thai  note, 
I  discharged  the  cargo.  When  the  cargo  was  discharged, 
I  saw  Mr.  Gapper  about  setUing  the  freight  Mr.  Van- 
derburgh's clerk  was  with  ma  I  then  gave  him  an  ao- 
oount  of  the  freight  [This  was  called  for,  and  not  pro- 
duced; the  witness  had  no  copy  of  it]  On  this  occasion, 
I  shewed  him  the  paper  marked  C.  I  think  I  had  shewn 
him  that  paper  before.  Mr.  Capper  then  offered  me  half 
money  and  half  bills  for  the  freight  at  the  rate  of  90s^ 
and  asked  me  to  sign  a  receipt  in  fulL  I  would  not  take 
it  The  same  day  I  went  up  to  London.  I  consulted 
Mr.  Northcote;  and  he  gave  me  a  paper,  marked  F.  I 
then  returned  to  Southampton,  and  went  to  Mr.  Capper  s 
a  few  days  afterwards,  with  Mr.  Vanderburgh  and  Mr. 
Heather.  One  of  us  then  delivered  to  him  an  account  of 
freight  marked  G.,  and  also  shewed  him  the  paper  marked 
F.  He  returned  to  us  the  paper  marked  G.,  and  said  he 
would  not  pay  more  than  90s.  Vanderburgh  asked  him 
why.  He  said  he  had  nothing  to  do  with  any  other  place 
than  Southampton.  Mr.  Capper  said  he  would  not  pay 
any  more,  and  we  came  away." 

[It  was  agreed  that  the  quantities  of  timber  delivered, 
and  the  payments  made  in  the  paper  marked  G.,  were 
correct;  the  only  dispute  being,  whether  the  fr^eight  was 
to  be  charged  908.  or  more.] 

On  cross-examination,  the  plaintiff  said: — "  I  passed 
Elsinore  outwards  some  time  in  November.  I  do  not 
recollect  the  day.  I  cannot  recollect  when  I  first 
shewed  Mr.  Capper  the  paper  marked  C,  nor  whether  I 
was  alone  or  with  any  other  person." 

The  documents  referred  to  in  the  plaintiff's  examina- 
tion marked  C,  D.,  E.,  F.,  G.,  were  severally  read  at  tlie 
trial;  and  the  following  are  copies  of  them.     The  defend- 
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ant's  counsel  objected  to  the  reading  of  the  document       1856. 
marked  D.,  on  the  ground  that  it  was  not  admissible       Oktbsb 
against  the  defendant.  Caffeb. 

C. 

"  I  hereby  certify  that  I  have  chartered  ships,  within 
the  last  few  days,  from  Simdswali,  Swartwich,  Hemos- 
land,  Qelfe,  Soderhamn,  Hudikswale,  &c.,  to  London,  at 
the  rates  of  61,  128.  6c?.  and  61.  158,,  and  51,  per  cent, 
per  Pertersburgh  Standard,  with  full  freight  for  d^ck 
and  stowage;  and  that  the  rates  from  the  same  ports  to 
places  in  the  English  Channel  are  78,  6d,  extra  to  places 
east  of  and  to  Southampton,  and  lOd.  west  of  that  port 

"  London,  "  Charles  Northcote." 

"15th  September,  1833. 

D. 
"London,  14th  December,  1853. 

"  Mark  Capper,  Esq.,  Southampton. 

"  Dear  Sir, — We  have  just  had  a  call  from  the  cap- 
tain of  the  Romeriget,  who  has  presented  documents 
proving  that,  under  the  clause  in  his  charterparty 
referred  to  in  our  letter  by  last  night's  post,  he  is  entitled 
to  a  freight  for  the  cargo  now  discharging,  of  71,  per  St 
Petersburg  standard,  and  5  per  cent,  which  you  will 
therefore  have  to  pay.  The  captain  states  that  you 
refuse  to  pay  this  freight,  or  to  receive  the  cargo  under 
such  terms:  and,  although  we  presume  our  letter  of 
yesterday  would  remove  all  difficulties  in  this  respect> 
we  think  it  right  to  mention,  that,  in  case  the  ship 
should  run  on  demurrage  in  consequence  of  the  proceed- 
ings you  are  taking,  we  cannot  under  any  circumstances 
acknowledge  any  liability  on  our  part  to  pay  or  defray 
such  demurrage.  "  Hoare,  Buxton,  &  Co." 

E. 
"Southampton,  17th  December,  1853. 

"  Captain  Gether.  "  Romeriget." 

"  I  engage  to  pay  you  such  freight  as  you  can  legally 
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1856.        demand  by  your  charterporty  aod  Imll  of  lading;  on  the 
deliveiy  of  your  cargo. 


9, 


F. 
"  My  opinion  with  referenoe  to  the  chaiterparty  per 
Bomeriget,  and  which  is  bcnme  oot  by  the  settlemeDt  of 
freights  in  London  on  similar  dbarters,  is  as  toBows: — 

''  The  literal  trandation  of  the  daiise  in  the  dtarter- 
party  referring  to  rate  of  freight,  is^ — '  The  freight  tie 
captain  can  shew  is  the  .highest  paid  for  the  same  seas 
or  water  when  the  ship  passes  in  ELsinore,  but  not  les 
than  908.  British  sterling/  &a 

''The  ship  passed  Eldnore  upwards  the  25th  Sep- 
tember. Now,  on  the  21st  July,  I  chartered  the  Patrio(> 
Alsar,  from  Sundswall  to  Portsmouth  at  5Z.  per  same 
standard.  On  the  30th  July,  I  chartered  the  Wider, 
Hoistendable,  Luba  to  Southampton  or  Portsmouth,  at 
6L  Subsequently  to  this,  I  eflFected  no  charters  to  the 
Channel:  but  it  was  perfectly  imderstood  by  aQ  mer- 
chants in  the  timber  trade,  that  the  freights  to  and 
above  Southampton  are  at  the  rate  of  5s.  to  7^.  6<i,  and 
this  year  even  10s.,  per  Petersburgh  standard,  in  addi- 
tion to  the  freight  to  London. 

"  On  the  6th  September,  I  chartered  the  Sylphide, 
Sunne,  Sundswall  to  London,  at  6J.  12s.  6d.;  on  the 
7th,  Howard,  Nelson,  Gelfe  to  London,  6L  12s.  6cL ;  oo 
the  8th,  Christian  Agathon,  Liebe,  Soderliamne  to  Loo- 
don,  61.  128.  6d. ;  on  the  1 5th,  Fortuna,  Hooland,  Axmar, 
Gelfe  to  London,  71.;  on  the  16th,  Ivendie  Brodie, 
Torkelson,  Jettendal  to  London,  7?.;  on  the  19th,  Navi- 
gator, UUeness,  Jettendal  to  London,  71.  The  Ro- 
meriget,  is,  therefore,  clearly  entitled  to  at  least  7^.  per 

Petersburgh  standard 

"  Charles  Northcota 

"London,  24  December,  1853." 
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G.  1856. 

"  Freight^note.  Ostbeb 

''Mark  Capper,  Esq.,  merchant,   Southampton,  the       Cappbk. 
holder  of  the  bill  of  lading  indorsed  by  Messrs.  Hoare,  Freight  note. 
Buxton,  &  Co. 

''Dr.  to  Captain  Hans  Qether  and  owners  of  the 
barque  Romeriget  @  Sundswall. 
"1853. 

"  Dec.  23.  1388  pieces  of  9  mch  3  Do., 
15278  running  feet,  or 
28644  cubic  feet,  48  pieces 
7  inch  2^  Do.  battens,  mak- 
ing 73  J  running  feet,  or 
88|  cubic  feet,  in  whole 
2953i  cubic  feet,  at  165 
cubic  feet,  making  17 {tj 
Pet  Standard/  at  7t  7«.  6d. 
per  standard  .  .  .  131  19  9 
551  pieces  timber,  79i^ 
Pet  Standard,  at  71,  7«.  6c?. 
per  standard      .         .         .     589     5     3 


721  5  0 

"  Five  per  cent,  thereon     ,       36  1  2 

"  Dover  dues      .         .         .         1  8  4i 

"  Ramsgate  dues        .        .         2  2  7 


760  17    li 


"  By  cash  at  Sundswall,  in- 
cluding assurance  67     3     5 
"  By    cash    at 
Southampton    .100    0    0 

167    3     5 


£5d3  13    8i 
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1856.  should  save  the  plaintiff  harmless  from  any  calls  made 
Walkbb  during  the  time  when  he  was  virtually  owner  of  the 
Babtlett.  shares?  In  Bnrnfitt  v.  Lynch,  a  lease  had  been  granted 
to  Burnett,  in  which  he  covenanted  to  pay  the  rent,  and 
repair  the  premises :  his  executors  assigned  the  lease  to 
Lynch,  subject  to  the  performance  of  the  covenants,  but 
without  any  express  covenant  or  contract  by  him  that 
he  would  pay  the  rent  or  perform  the  covenants :  the  ex- 
ecutors were  called  upon  by  the  landlord,  and  obliged  to 
pay  damages  for  not  repairing  according  to  the  covenant 
during  the  time  Lynch  was  assignee:  the  executors 
brought  an  action  on  the  case  against  Lynch,  founded 
on  a  breach  of  duty  in -not  repairing.  In  giving  judg- 
ment for  the  plaintiffs,  Abbott,  C.  J.,  says, — "  It  is  true 
the  defendant  entered  into  no  express  covenant  or  con- 
tract that  he  would  pay  the  rent  or  perform  the  cove- 
nants: but  he  accepted  the  assignment  subject  to  the 
performance  of  the  covenants:  and  we  are  to  consider 
whether  any  action  will  lie  against  him.  If  we  should 
hold  that  no  action  will  lie  against  him,  this  consequence 
will  follow,  that  a  man  having  taken  an  estate  from 
another,  subject  to  the  payment  of  rent  and  performance 
of  covenants,  and  having  thereby  induced  an  under- 
standing in  that  other  that  he  would  pay  the  rent  and 
perform  the  covenants,  will  be  allowed  to  cast  that  bur- 
then upon  the  other  person.  Reason  and  common  sense 
shew  that  that  never  could  be  intended."  He  then 
goes  on  to  say,  that,  though  an  action  on  the  case  would 
lie,  there  might  also  be  an  action  of  assumpsit  on  an 
implied  promise. 

With  the  distinction  of  circumstances  to  which  we 
have  already  adverted  between  this  case  and  that  of 
Hv/mble  v.  Langston,  we  think  that  the  principle  upon 
which  the  case  of  Burnett  v.  Lynch  was  decided  is  di- 
rectly applicable  to  the  present  case,  and  that  the  plain- 
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tiff  is  entitled  to  make  the  rule  absolute  to  set  aside  the        1856. 

nonsuit,  and  enter  a  verdict  upon  the  first  count  of  the      Walker 

declaration  and  so  much  of  the  pleas  as  may  be  applica-     Bartlitt. 

ble  to  that  count 

Judgment  accordingly. 

The  rule  was  drawn  up  in  the  following  form : — 

"  In  the  Exchequer  Chamber, 
'*  Trinity  Term,  in  the  19th  year  of  the  reign  of  Victoria 
"  On  an  appeal  fix>m  the  decision  of  the  court  of  Com- 
mon Pleas,  in  a  cause  of 

"Walker,  Plaintiff, 
"Bartlett,  Defendant, 

"Upon  reading  the  case  stated  between  the  said 
parties  for  the  decision  of  this  court,  and  on  hearing 
counsel  for  the  appellant  (the  said  plaintiff)  and  for  the 
respondent  (the  said  defendant),  it  is  ordered  that  the 
nonsuit  entered  on  the  trial  of  the  said  cause,  at  the 
first  sitting  in  Trinity  Term,  1855,  holden  at  the  Guild- 
hall in  and  for  the  city  of  London,  be  set  aside,  and  that, 
instead  thereof,  a  verdict  be  entered  for  the  plaintiff  on 
the  first  count  of  the  declaration  in  the  said  cause,  and  also 
as  to  so  much  of  the  defendant  s  pleas  as  are  applicable 
thereto ;  and  for  the  defendant  on  the  other  counts  of 
the  said  declaration." 
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1856. 


QlTHBB 
V, 

Capper. 


is  always  higher  than,  but  regulated  by,  the  rate  to 
London :  that  it  is  usually  5^.  higher,  but  at  the  end  of 
1853  he  thought  it  was  7^.  6d  higher. 

Upon  the  following  question  being  put  to  him, — 
**  There  is  no  ascertained  rule,  like  the  Baltic  rates?" 
his  answer  was:  "No:  it  has  nothing  to  do  with  the 
Baltic  rates." 

He  also  stated,  that  the  exact  proportion  is  not  a 
Tnatter  of  certavniy;  but  that  there  is  usually  an  increase 
upon  the  difference,  when  the  London  rates  are  increased ; 
that,  to  Southampton,  it  was  sometimes  7&  6d.,  some- 
times 68.,  sometimes  58.  more  than  London ;  and  that,  to 
a  port  further  than  London,  they  generally  require  a 
higher  freight 

The  following  is  a  copy  of  the  translation  of  the 
charterparty  referred  to  by  the  last  witness: — 
Charterpurty.  ''  Charterparty  or  contract  of  freightment  concluded  by 
Jorgen  Wright  in  Langesund,  between  Messrs.  Hoare, 
Buxton,  &  Co.,  in  London,  on  the  one  part,  and  Captain 
H.  Gether,  of  Laurvig,  on  the  other  part: 

"1.  I,  H.  Gether,  charter  out  to  Messrs.  Hoare,  Buxton, 
&  Co.,  the  ship  under  my  command  called  Romeriget,  of 
the  burthen  of  106  commercial  lasts,  which  is  to  be 
staimch,  strong,  and  good,  well  provided  with  good 
anchors,  cables,  sails,  and  other  ship  appurtenances,  well 
manned,  and  in  all  respects  in  a  perfect  condition  to 
sarry  merchandise  across  the  sea. 

"  2.  I  engage  to  proceed,  after  having  completed  the 
voyage,(a)  from  Gefie  to  Honfieur,  direct  from  thence  to 
Sundswall^  where  I  for  account  of  the  charterer  will  take 
on  board  a  cargo  of  wood,  with  the  requisite  deck-load 
and  stowage,  as  much  as  the  ship  can  conveniently  slow 
and  carry,  with  which  I  will  without  delay  sail  off  to 
Southampton,  where  my  true  place  of  discharge  shall  be, 


(a)  This  word  in  the  origiual  was  "reise." 
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the  cargo  be  unloaded  according  to  the  bills  of  lading, 
and  the  voyage  terminate. 

"  3.  Whereas,  Hoare,  Buxton,  &  Co.  engage  to  cause 
to  be  delivered  to  the  master,  H.  Gether,  by  Mr.  N. 
Astrom,  a  cargo  as  above  mentioned  in  the  said  ship ; 
and,  when  he  has  truly  and  rightly  delivered  up  the 
same  at  the  before-mentioned  place  of  discharge,  then  to 
pay  or  cause  to  be  paid  in  freight,  that  freight  which  the 
captain  can  substantiate  by  proof  to  have  been  high- 
est paid  on  the  same  passage  by  mooter  wlien  the  ship 
passes  Elsinore  inwards,  but  not  below  90«.  British 
sterling  per  St  Petersburgh  standard  hundred,  computed 
at  165  English  cubic  feet  of  deals,  battens,  and  boards, 
and  150  cubic  feet  of  timber,  with  full  freight  for  the 
deck-load  and  for  short  lengths  for  stowage  (a),  all  with 
5  per  cent  hat-money ;  which  freight  is  to  be  paid  to  the 
captain  after  right  delivery  of  the  cargo,  one  half  in  cash, 
and  one  half  in  a  four  months  bill  on  London,  to  the 
captain's  satisfsiction.  The  necessary  money  for  the  ship's 
expenses  at  the  place  of  loading  may  be  obtained  from 
the  shipper  against  insurance,  and  as  advance  on  the 
freight  As  commission  for  chartering  is  to  be  paid  by 
the  ship  for  accounts  of  Mr.  Jorgen  Wright,  of  Lange- 
sund,  li  per  cent  of  the  gross  freight  and  hat-money  to 


1856. 


Qbthkb 

V, 

CAFPnu 


(a)  The  passage  in  the  ori- 
giual  was  as  follows : 

"  3.  Hoorimod  Hoare,  Bux- 
ton, &  Co.,  forbinde  sig  tib  at 
lade  levere  skipper,  H.  Gether, 
ved  Herr  N.  Astrom  ed  lad- 
ning  8om  ovenmeldt,  i  be- 
meldte  skib  og  naar  hau 
aamme  paa  bemeldte  lossested 
trolig  og  rigtrg  har  afleveret 
da  at  betale  aller  lade  betale 
i  fragt  den  fragt  capitainen 
bevisligen   ran  godtgrore  her 


h<5rest  betali  paa  samme  far^ 
vand  naar  skibet  indpasserer 
Helsingoer,  dog  ikke  under 
90  ah.  skriver  vite  shilling 
brt.  sterling  p.  St.  Petb.  Stand 
hund,  beregnet  efber  165  en- 
gleske  cubikfod  af  plauker, 
battens,  and  bord,  og  150 
engleske  cubikfod  af  planker 
battens,  and  bord,  og  150 
cubfod  af  bjseker,  samt  fuld 
fragt  for  dasekslasten  og  for 
rorle  loengder  tU  stuage,'*  &o« 
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^856.  Mr.  Alexander'  Qulstad  in  Ebinore  whsn  the  diip  pafises 
Gbtheb  outward.  It  shall  be  permitted  for  the  owners,  if  desired, 
Cafisb.  to  send  another  of  their  ships,  of  about  the  same  size^  but 
not  more  than  120  Petersburgh  standard^  which  can  be 
expected  to  arrive  to  the  same  time  as  that  named  at  the 
place  of  loading,  to  carry  over  the  cargo  of  wood  herein 
referred  to. 

"4.  For  taking  in  the  cargo  at  Sundswall  are  stipulated 
eleven,  and  for  unloading  at  Southampton  are  stipulated 
nine  running  working  days,  which  count  from  the  day 
when  the  ship  is  ready  to  load  and  to  unload.  Should 
the  vessel  be  detained  beyond  that  time,  then  is  to  be 
paid  for  every  lay  day  in  excess  4Z.  British  sterling,  toge- 
ther with  the  freight,  &a 

"  5.  The  cargo  is  to  be  delivered  free  to  and  irom  the 
ship's  side  at  all  places;  and,  should  lighters  or  praames 
be  required,  then  shall  the  same  be  for  account  of  the 
charterer;  whilst  the  master  shall  be  bound  to  haul  the 
^hip  to  the  place  which  the  charterer  shall  cause  to  be 
indicated  to  him;  but  only  where  she  can  conveniently 
lie  and  float 

"  6.  The  charterer  clears  the  cargo,  and  the  master  the 
ship,  in  all  ports  and  rivers. 

"  7.  Should  any  average  occur  on  this  voyage(a),  the 
same  is  to  be  made  up  and  settled  at  the  place  of  dis- 
charge, in  accordance  with  the  sea  and  average  laws 
then  existing;  for  which,  as  well  as  for  right  payment  of 
freight  and  demurrage  according  fx>  the  tenor  of  the 
charterparty,  the  captain  has  to  look  to  the  cargo  and  the 
receiver  of  the  same,  and  not  to  the  shipper,  whoee  re- 
sponsibility shall  cease  as  soon  as  the  cargo  is  on  board  of 
the  ship. 

"  That  the  charterparty  has  thus  been  by  us  concluded, 
accepted,  and  made  out  in  duplicate,  and  which  shall  be 

(a)  This  word  in  the  original  was  "  reiae.'^ 


TRINITY  VACATION,   19  &  20  VlOTdRU.  879 

inviolably  kept  by  both  parties  and  on  both  sides,  is       1856. 
hereby  confirmed  by  the  signatures  at  the  foot  of  both       Gsthsb 
parties,  each  of  them  retaining  a  copy  of  the  same.  Com-       cappbb. 
pensation  for  damages  in  default  of  compliance,  is  re- 
served    Laurvig,  the  25th  of  June,  1853. 

(Signed)     "  For  Hoare,  Buxton,  &  Co., 

"  Jorgen  Wright 
"  For  the  commander  of  the  ship, 

"P.  J.  &  P.  Berg." 

Charles  Northcote,  sen.,  also  proved,  on  behalf  of  the 
plaintiff,  that  they  generally  got  for  freight  to  South- 
ampton a  certain  sum  in  addition  to  the  London  freight; 
that,  if  the  London  freight  was  61.,  they  should  get  61. 1  Os, 
or  6L  7«.  6d. ;  and  that  there  was  nofiosed  or  ascertained 
proportion. 

Being  re-called,  this  witness,  in  answer  to  questions  put  Eyidence  of 
to  him  by  the  Chief  Justice,  and  the  counsel  on  both  Northcote. 
sides,  stated  in  substance  as  follows: — ^There  was  no 
ascertained  difference  between  London  and  Southampton; 
sometimes  it  was  7^.  6d,,  sometimes  68.,  sometimes  5a.  In 
1853,  it  was  rather  more.  K  it  is  6{.  in  London,  it  is 
6L  78.  6d.  at  Southampton:  if  61.  78.  6d.,  it  is  71.  It  is 
not  ascertained  exactly :  still,  there  is  a  proportion  of  that 
sort.  In  certain  trades,  such  as  the  Baltic  trade,  there 
are  known  rates  proportioned  to  the  different  articles. 
To  a  port  further  than  London,  we  generally  require  a 
larger  freight:  the  proportion  is  matter  of  agreement 
always  in  each  paHictdar  case:  there  is  no  certain 
decided  rate  of  difference:  it  is  a  mxvtter  of  a^eement 
put  into  the  charter.  If  the  rate  of  freight  is  high  in 
London,  of  course  it  is  greater  proportionably  at  South- 
ampton. It  is  never  less  than  5s.  or  7s.  6d.  above 
London. 

On  behalf  of  the  defendant,  a  witness  named  Westin,  Evidence  for 
who  occasionally  acts  as  interpreter  to  the  Admiralty, 
stated  that  he  was  acquainted  with  the  Swedish,  Danish, 
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1856.        and  Norwegian  languages;  and  that  .the  proper  transta- 

Gbtheb       tion  of  the  clause  in  question,  was, — "  the  highest  freight 

Capper.       the  captain  can  prove  by  evidence  to  have  been  paid  for 

the  same  voyage,   when  the  ship  enters  inwards  at 

Elsinore.'' 

On  cross-examination,  he  stated  that  the  literal  transla- 
tion of  the  word  "farvand,''  standing  by  itself,  is,  "pas- 
sage by  sea  or  water,"  and  that  he  meant  by  "  voyage," 
'' passage  by  sea;"  and  that,  in  charterparties,  "  farvand" 
means  "  voyage,  or  passage  by  water." 

Mr.  Carl  Mahen,  a  Swede,  proved  that  he  was  smy 
quainted  with  the  Norwegian  language,  and  that  the 
word  "  farvand  "  meant,  "  the  same  way  by  water." 

Mr.  William  Tottie,  vice-consul  of  Sweden  and  Norway, 
proved  that  he  was  well  acquainted  with  the  Swedish, 
Danish,  and  Norwegian  languages;  that  the  clause  in 
question  meant  "  the  freight  the  captain  can  prove  by 
evidence  is  the  highest  paid  for  the  same  water,  the  same 
sea^  the  same  navigation;"  that  the  word  "fuTand"  is 
compounded  of  "  hie/*  a  verb,  signifying  "  to  travel," 
and  "vand,"  meaning  "by  water;"  that  "fiurvanda" 
meant  literally  "navigation"  or  "sea,"  ''passage  by 
sea ;"  that,  in  English,  he  should  say  ''  similar  voyage;" 
and  that  that  was  its  meaning  in  the  charterparty. 

Upon  this  evidence,  the  Lord  Chief  Justice  directed  a 
verdict  for  the  plaintiff  for  the  amount  claimed,  viz. 
adding  7^.  6d,  per  St  Petersburgh  standard  hundred  to 
the  highest  freight  proved  to  have  been  chartered  for  a 
voyage  to  London;  reserving  leave  to  the  defendant  to 
apply  to  enter  a  verdict  or  a  nonsuit^  or  to  reduce  the 
verdict  by  28.  6d,  per  ton:  it  being  agreed  that  the  court 
should  have  power  to  draw  inferences  of  &LCt,  and  to 
amend  the  pleadings,  if  necessary. 

The  defendant  accordingly,  in  Hilary  Term,  1855,  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  him,  or  to  reduce 
the  verdict  to  such  a  sum  as  the  court  should  direct;  or 
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for  a  new  trial,  on  the  grounds,— first,  of  a  variance  in        1856. 
omitting  from  the  declaration  the  words  "by  evidence/'       Osthxb 
— secondly,  that  the  plaintiff  was  not  entitled  to  the      cappwl 
London  rate  of  freight^  or  any  sum  calculated  with  refer- 
ence thereto,  and  that  to   London  was  not  the  same 
voyage  as  to  Southampton. 

That  role  was  afterwturds  made  absolute /or  enterifig 
a  nonsuit,  upon  the  ground  that  the  event  upon  which 
the  plaintiff  was  to  be  entitled  to  more  than  the  mini- 
mum freight,  was  clearly  expressed  in  the  charterparty, 
and  that  the  plaintiff  had  not  proved  that  such  event 
had  occurred;  that  a  voyage  to  London,  Hull,  or  other 
places,  was  not  the  same  as  a  voyage  to  Southampton 
within  the  terms  of  the  charterparty;  that,  no  other 
vessel  having  been  chartered  at  or  received  a  higher 
freight  than  90^.  for  a  voyage  to  Southampton,  the 
plaintiff  was  not  entitled  to  any  further  sum;  and 
that  the  plaintff  was  not  entitled  to  the  highest  freight 
to  London,  or  any  sum  calculated  with  reference 
thereto. 

The  case  came  on  for  argument  before  Alderson,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J.,  and 
Martin,  B. 

BovUlf  for  the  defendant,  took  a  preliminary  objection, 
viz.  that  this  was  not  a  case  in  which  an  appeal  would 
lie,  the  34th  section  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict  a  125),  providmg,  that,  "in 
all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a 
point  reserved  at  the  trial,  if  the  rule  to  shew  cause 
be  refused,  or  granted  and  then  discharged  or  made 
absolute,  the  party  decided  against  may  appeal,"  and 
he  the  plaintiff  havii^g  been  allowed,  by  way  of  indul- 
gence, to  have  a  nonsuit  entered  (which  the  rule  did  not 
ask),  in  order  that  he  might  go  down  to  trial  again ;  and 

VOL.   XVIII — C.   B.  3   m 
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1856.       the  case,  consequently,  being  neither  within  the  letter  nor 
Orhse      within  the  spirit  of  the  enactment 

V. 

nt. 

The  Court,  without  expressing  any  veiy  decided  opin- 
ion, gave  no  effect  to  this  objection. 

Lush  (with  whom  was  Quam),  for  the  plaintiff  in 
error.  The  decision  of  the  court  below  is  erroneous 
[Alderaon,  B.  Are  we  to  determine  which  is  the  correct 
translation  of  the  Norw^ian  word  "fiurvand?''  To 
entitle  the  plaintiff  to  daim  a  higher  fireigfat  than  90«^ 
he  must  shew  that  somebody  has  paid  or  contracted  to 
pay  a  higher  freight  on  the  same  ^  passage  by  water/' 
when  the  vessel  passed  Elsinore  inwarda  What  is 
the  meaning  of  passage  by  waterf]  The  same  district 
of  waters,  as  rendered  by  Mr.  Northcote, — a  vojrage 
from  any  channel  port  in  England  to  any  port  in  the 
Gulph  of  Bothnia.  The  court  must  interpret  the  char- 
terparty  according  to  the  evidence  of  the  meaning  of 
its  words.  [BrarmoeU^  B.  The  meaning  of  a  foreign 
word  is  essentially  a  question  of  fact  Can  you  have  an 
appeal  upon  a  question  of  &ct?  Alderson,  B.  Tke 
event  has  not  happened  on  which  the  higher  freight 
was  to  be  payable.]  The  court  of  Common  Pleas  con- 
strued the  charterparty  to  mean  the  aaTne  voyage.  They 
held  that  "  fskrvand"  meant  a  voyage  from  a  given  port 
to  a  given  port^  and  that,  as  there  was  no  evidence  that 
any  other  ship  had  made  the  voyage  from  Sundswall  to 
Southampton,  the  plaintiff  had  fiuled  to  make  out  his  casa 
[Alderson,  B.  I  think  the  court  of  Common  Fleas  de- 
cided rightly,  and  that  we  must  affirm  th^  judgment] 
The  evidence  shewed  that  the  word  *"  farvand''  is  a  word 
well  known  and  in  common  use  in  Norw^ian  charter- 
partiea  The  intention  of  the  parties  is  manifest  Not 
knowing  precisely  how  freights  rule  from  Sundswall  and 
its  neighbouring  ports,  the  owner  stipulates  that  he  shall 
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have  the  highest  rate  of  freight  which  any  ship  making  1856, 
the  same  or  a  similar  voyage  obtains  at  or  about  the  Qbthbr 
time  this  contract  was  to  take  effect,  not  necessarily  con-  Gappbe, 
fining  it  to  a  voyage  from  the  same  identical  port  of 
loading  to  the  same  identical  port  of  discharge.  The 
evidence  on  both  sides  shews  that  **  fervand"  is  a  word 
of  wider  signification  and  import  than  the  court  below 
assume,  [ifarfm^  B.  The  ''same  passage  by  water'' 
must  mean  a  voyage  from  Sundswall  to  Southampton. 
Alderaan,  R  Unless  that  is  the  meaning,  which  is  to  be 
the  voyage  by  which  the  rate  of  freight  is  to  be  regu- 
lated? Hie  court  must  put  a  reasonable  construction 
upon  a  mercantile  contract.  [Martin,  B.  We  cannot 
apply  mercantile  usage  to  the  construction  of  a  declara- 
tion.] Adopting  the  argument  of  the  defendant's 
counsel,  Cresswell,  J.,  says  that  the  word  "voyage"  occurs 
three  times  in  this  charterparty,  and  that  it  must  neces- 
SBiHy  mean  the  same  in  each  case:  and  he  goes  on  to 
«ay,  that,  "  to  entitle  him  to  a  higher  rate  of  freight  for 
the  voyage  in  question  than  90a.,  the  plaintiff  was  bound 
to  shew  that  some  one  had  paid,  or  contracted  to  pay, 
such  higher  freight  for  ships  on  the  same  voyage  when 
this  vessel  passed  Elsinore.  The  defendant  here  has 
contracted  to  pay  a  certain  sum,  to  be  increased  in  a 
given  event,  which  is  precisely  and  intelligibly  described: 
and,  as  that  event  has  not  happened,  we  cannot  depart 
tr6m.  the  plain  meaning  of  the  words  used,  and  take 
upon  ourselves  to  calculate  the  value  of  a  voyage  from 
Sundswall  to  Southampton,  by  reference  to  the  amount 
of  freight  proved  to  have  been  paid  upon  voyages  to 
some  other  part  Adhering  to  the  words  of  the  charter- 
party,  we  must  hold  that  the  parties  have  not  provided 
for  the  event  which  has  happened.  There  was  no  other 
ship  on  the  same  voyage  when  this  ship  passed  Elsinore." 
This  evidently  proceeds  upon  a  fallacy ;  for,  on  two  of 
the  occasions  on  which  the  word  "voyage  "  appears  in 

3  M  2 
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1856.  the  translation  of  the  charterparty,  viz.  in  the  second  and 
OxTHBB  seventh  paragraphs,  its  representative  in  the  original  is 
Capful  ^^  word  *'  reise,''  which  has  a  less  wide  signification  than 
the  word  "  fiskrvand  "  meaning  a  specific  voyage  fix>m  a 
given  port  to  a  given  port  [Alderaon,  B.  It  is  for  the 
plaintiff  to  make  out  that  he  is  entitled  imder  this 
charterparty  to  a  higher  fi!^ight  than  90&  par  St  Peter»^ 
burgh  standard  hundred.  I  see  nothing  here  to  shew 
Uiat  he  is  entitled  to  more  than  90&  It  would  require 
very  strong  and  clear  proof  to  put  upon  this  chartef^ 
party  the  construction  for  which  you  are  contending.] 
Can  the  court  see  any  ground  for  holding  that  the  par- 
ties intended  to  bind  themselves  to  a  voyage  from  and 
to  the  same  identical  port?  [Alderaon,  B.  If  they 
meant  anything  else,  why  did  they  not  say  so?  They 
might  have  said  "  from  any  port  in  the  Gulph  of  Bothnia 
to  England."]  It  is  impossible  to  say  there  was  not  evi- 
dence for  the  jury.  [Martin,  B.  We  can  only  take  the 
&cts  as  they  are  found.  Alderaon,  B.  I  must  confess  I 
do  not  think  tiiis  is  a  case  for  an  appeal  at  alL  The 
35th  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict  a  ]  25,  enacts,  that  '^  in  all  cases  of  motions 
for  a  new  trial  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law,  if  the  rule  to  shew  cause  be  re- 
fused, or,  if  granted,  be  then  discharged  or  made  absolute, 
the  party  decided  against  may  appeal,  provided  any  one 
of  the  judges  dissent  from,  the  rule  being  refused,  or, 
when  granted,  being  discharged  or  made  absolute,  as 
the  case  may  be,  or  provided  the  court  in  its  discretion 
think  fit  that  an  appeal  should  be  allowed:  provided, 
that  where  the  application  for  a  new  trial  is  upon  a 
matter  of  discretion  only,  as,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence  or  otherwise, 
no  such  appeal  shall  be  allowed.'']  This  case  teJia  within 
the  previous  section  (&  34),  which  enacts,  that  *  in  all 
cases  of  rules  to  enter  a  verdict  or  nonsuit  xxpofa  a  ftoini 


TBDOTY  VACATION,  19  &  20  YICTORIA.  885 

reserved  at  the  trial,  if  the  rule  to  shew  cause  be  refused,        1856. 
or  granted  and  then  discharged  or  made  absolute,  the       Gkthbb 
party  decided  against  may  appeal/'     [Martin,  B.  This       cappeb. 
was  not  a  point  ruled  at  all.     AldersoUy  B.  Both  sec- 
tions refer  to  a  ruling  upon  questions  of  law,  and  not 
upon  questions  of  fe<!t.    Bra/mwell,  B.  The  court  do  not 
say  that  there  was  no  evidence.]     If  necessary,  the  court 
will  now  allow  the  record  to  be  amended.   [Alder son,  B. 
To  make  or  to  refuse  an  amendment,  is  in  the  discretion 
of  the  court     The  improper  exercise  of  discretion  is  not 
a  ground  of  appeal.]     The  decision  of  the  court  below 
proceeds  upon  the  ground  that  there  was  no  evidence 
to  support  the  construction  which  the  plaintiff  put  upon 
the  charterparty. 

Alderson,  B.  We  are  unanimously  of  opinion  that 
the  judgment  of  the  court  of  Common  Pleas  ought  to  be 
affirmed. 

Judgment  affirmed,  with  costs. 


886 
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j^^  X8.  Myers  and  Others  v,  WiLua 

The  register  J>  HIS  was  a  writ  of  error  from  a  judgmeot  of  thecourt 
of^oroenS^  ^^  Common  Fleas  upon  a  special  case:  see  Myers  y, 
apaatofix    '   FiKi^,  ant^,  VoL  XVII,  p.  77. 

the  party 

whose  name  The  particulars  of  the  plaintiffs'  demand,  as  set  cut 
S^iSrcon-*^  on  the  record,  were  as  follows: — 

tracts  entered    1852. 

into  on  behalf  Feb.  7.    To  cash  adyanoed  at  Valparaiso,  per  diar- 

t^Jjl^y  *«n«rty 150    0    0 

A.adYanced  Ditto  .        .                 Ditto         .        .        ,    462  10    0 

money  to  the  To  intereat  from  7th  Febroaiy,  1852,  to 

^"'^  date  of  payment 

reoeiying  from  To  premium  of  insuranoe  on  675/. 

WmbyfOTof  at  105*.  per  cent.     .        .        .  35    8    9 

■ecunty  a  bill  -->  i-                                                      i  i »    /\ 

ofsaleofthe  ^^^ ^  ^*    ^       *r     ,    o 

ship,  acoom-  oJ    a    9 

panied  by  a  March  2.  To  cash  paid  Mesnrs.  Joseph  Hegan  &  Co.*s 

letter  as  fol-  claim  for  advanoes  on  cargo  guano  per 

(August  1st,  ^^  interest  firom  2nd  March  to  date  of  pay- 

1851)  given  moit        ....••. 

me  yowr  •c  1853. 

•2J^««  for  May  26.  To  cash  paid  the  difference  in  freight  be- 

XeioiSdr'  tween  thecharters  (^"Celt"  and  "Ferria," 

fitdght  of  my  say  10s.  per  ton  on  338  tons,  16  cwt., 

WueUie  3qrB.,8lb8. 169    8    5 

^^^^l  m^  To  interest  from  26th  May  to  date  of  pay- 

expeotingwin  ment 

loaid  home         Sept.  16.  To  cash  paid  the  difference  in  freight  be- 

j^^*^«  tween    the    charters    per    "Celf*   and 

it  is  mider-  "  Aphame,"  say  45».  per  ton  on  50  tons, 

itoodsheisto  5  cwt.,  1  qr.,  19 lbs 113    8    3 

be  consigned  To  interest  thereon  until  payment      . 

to  yon  m  wards 

on  arriTal,  and  yon  are  to  reimburse  yourself  from  her  inward  freight  aeeordii^y. 
Meanwhile,  as  collateral  security,  I  haye  executed  a  bill  of  sale  of  the  Teeeel  to  yoo, 
which  you  can  get  duly  registered ;  and,  on  the  return  of  the  ressel  to  this  coontiy, 
and  the  due  rq>ayment  to  you  of  the  above-mentioned  sum  of  lOOOJL,  the  Teasel  is  to 
be  again  returned  to  me."  a1  reipstered  the  bUl  of  sale  on  the  2nd  of  August,  1851  : — 
Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  comi  of  Commoa 
Flea8,'>-that  the  register  was  per  se  no  evidence  of  ownenhip,  but  that  the  court  might 
look  at  all  the  drcumstancee,  to  see  whether  it  was  the  intentlen  of  the  parties,  at  tiie 
time  of  giving  the  bUl  of  sale,  that  A.  should  become  the  absolute  owner  of  the  ship,  so 
as  to  be  Uable  for  contracts  entered  into  by  the  captain  for  the  beoefit  of  tke  ship^  or 
whether  he  was  to  take  her  merely  as  eeconty  for 
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The  oourtr  of  Common  Pleas  having  given  judgment        1856. 
for  the  plainti£b  for  the  whole  of  their  daim,  including        Mtkbb 
damages  in  respect  of  the  portion  of  the  cargo  which       Willm. 
was  left  at  Valparaiso,  as  stated  in  the  case,  ant&,  Vol. 
XYII,  p.  85,  the  case  now  came  on  for  argument  before 
Alderson,  R,  Coleridge,  J.,   Wightman,  J.,  Erie,    J., 
Crompton,  J.,  and  Martin,  B. 

Channdl,  Serjt  (with  whom  was  Tomlinson),  for  the 
plaintiffs  in  error  (defendants  below).  The  judgment  of 
the  court  below,  it  is  submitted,  cannot  be  supported. 
At  the  time  that  judgment  was  pronounced,  the  case  of 
Mitcheaon  v.  Oliver,  5  Ellis  A  B.  419,  had  not  been  re- 
ported. It  is  not  proposed  on  the  present  occasion  to 
contest  the  principle  laid  down  by  the  court  of  Common 
Pleas  in  Brodie  v.  Hotvard,  ante.  Vol.  XVII,  p.  109, 
and  Hachwood  v.  LyaU,  ante.  Vol.  XVII,  p.  124,  that 
the  mere  fsud  of  a  man's  being  registered  as  a  part- 
owner  of  a  ship,  under  an  absolute  bill  of  sale,  which  is 
shewn  aliunde  to  have  been  given  only  as  a  security  for 
advances,  does  not  give  his  co-owner,  or  the  master 
(appointed  by  his  co-owner),  authority  to  pledge  his 
credit  for  repairs.  The  argument  intended  to  be  pre- 
sented to  the  court  here  is  perfectly  consistent  with 
those  decisions.  It  is  conceded  that  ownership  is  not 
the  true  test,  and  that  the  real  question  is,  whether  there 
was  any  contract  between  the  parties;  and  that  in  the 
present  case  depends  upon  whether  or  not  the  master  of 
the  Celt  was  the  s^ent  of  the  defendant  But^  though 
ownership  is  not  the  test,  it  is  still  an  element  in  the 
inquiry:  and  here,  it  is  submitted,  there  is  evidence 
that  the  defendant  was  the  legal  owner  of  the  ship. 
The  question  is,  was  the  master  the  agent  of  the  defend- 
ant at  the  time  the  order  was  given.  In  the  course  of 
the  argument  in  the  court  below,  the  counsel  for  the 
defendant  observed,  ''  If  this  were  the  ordinary  case  of  a 
purchase  of  a  ship,  the   purchaser  would  beyond  all 
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1856.  doubt  take  the  ship  with  all  her  liabilities^  and  subject 
Mtebs  to  the  contracts  entered  into  bj  the  captain  for  the  pur- 
WiLLiB.  poses  of  the  voyage  upon  which  she  might  happen  to  be 
engaged/'  To  which  the  Lord  Chief  Justice  replies, 
**  When  a  man  buys  a  ship  which  is  out  on  a  trading 
voyage  as  a  seeking  ship,  he  intends  to  become  abscdute 
owner,  and  that  the  home  freight  shall  be  earned  for  his 
benefit;  and,  of  course,  in  that  case,  he  adopts  the  agency 
of  the  master.  He  adopts  the  agency,  because  he  in- 
tends to  adopt  those  acts  which  are  done  for  his  benefit 
But,  what  pretence  is  there  in  this  case  for  saying  thai 
the  defendant  intended  to  adopt  the  agency  of  the  cap- 
tain V  The  negative  imjdied  there  is  clearly  unfounded. 
What  are  the  facts  ?  The  ship  had  sailed  before  the  bill 
of  sale  was  executed.  The  defendant  knew  that  the 
former  owner,  Brandeis,  was  expecting  her  to  load  home 
from  one  or  more  ports  on  the  west  coast  of  America, 
and  therefore  knew  that  the  captain  had  some  discre- 
tionary power.  Where  a  man  takes  a  bill  of  sale  of  a 
ship  which  is  out  on  a  seeking  voyage,  intending  to  take 
the  benefit  of  the  homeward  freight,  he  adopts  the 
agency  of  the  captain  in  all  he  fairly  does  for  the  ben^i 
of  the  ship.  [Martin,  B.  Is  not  MUcheaon  v.  Oliver, 
5  Ellis  &  B.  419,  conclusiye  of  this  case  ?]  Not  if  the 
present  argument  is  well  founded.  Mere  ownership  is 
not,  it  is  conceded,  the  test  of  liability.  In  giving  judg- 
ment in  the  court  below,  the  learned  judges  thought 
themselves  at  liberty  to  infer,  that,  though  the  bill  of 
sale  appears  to  be  absolute  on  the  face  of  it,  it  was  in 
hct  intended  as  a  collateral  security  only  for  the  re- 
payment of  the  10002.  advanced,  and  interest  Hie  court 
assume  that  it  was  only  a  mortgage  transaction.  Jervis^ 
C.  J.,  says:  ''It  is  admitted,  that,  where  the  jiarty  is 
mortgagee  of  the  ship  only,  taking  merely  the  security 
of  the  ship,  without  intending  to  incur  any  of  the 
liabilities  incident  to  ownership,  the  bare  circamstanoe 
of  his  being  entitled  to  the  vessel^  and  by  subsequeuUy 
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entering  upon  the  possession  entitling  himself  to  the  1856. 
earnings  of  the  ship,  will  not  make  the  master  his  agent  Mtibs 
80  as  to  bind  him  in  respect  of  contracts  entered  into  by  Wilub. 
him  as  master  after  the  date  of  the  mortgage:  not  be- 
cause he  is  not  entitled  to  the  profits,  as  is  said  to  be 
the  reason  in  some  of  the  older  cases;  but  because,  apply- 
ing the  modem  doctrine  of  principal  and  agent,  it  never 
was  the  intention  of  the  mortgagee,  when  he  took  the 
security  of  the  vessel,  to  adopt  the  master  as  his  agent, 
so  as  to  be  liable  for  contracts  made  by  him."  Assum- 
ing that  the  transaction  was  one  of  mortgage,  it  is  sub- 
mitted that  makes  no  difference.  The  defendant,  by 
the  exercise  of  his  own  option  in  registering  the  bill  of 
sale,  became  the  absolute  owner  of  the  ship,  and  so 
adopted  the  agency  of  the  master  as  to  all  acts  neces- 
sarily and  properly  done  by  him  in  furtherance  of  the 
purposes  of  the  voyage.  [Crom/pton,  J.  Is  it  consistent 
with  this  contract  that  the  defendant  should  interfere 
with  the  captain  ?  I  think  it  would  have  excited  some 
surprise  if  he  had  sent  out  instructions  to  the  captain 
as  to  what  he  should  do  with  the  ship.  Martm,  B. 
Tou  are  seeking  to  impose  upon  the  defendant  a  con- 
tract which  he  never  dreamt  of.  If  a  man  takes  a 
mortgage  of  an  estate,  could  that  make  him  responsible 
to  the  builder  for  a  house  which  the  mortgagor  had 
contracted  to  have  built  for  him  on  it?]  Looking  at 
the  whole  transaction,  it  amoimts  to  this: — The  defend- 
anty  having  the  ship  conveyed  to  him  by  an  absolute 
bill  of  sale,  the  consideration  for  which  is  expressed  to 
be  lOOOZ.,  procures  it  to  be  registered,  and  has  the  vessel 
consigned  to  him,  [Crompton,  J.  Consigned  to  him, 
as  agent,  to  account;  not  as  owner.]  Then,  can  this  be 
treated  as  a  mortgage  at  all  ?  Is  it  one  which  a  court 
of  equity  could  recognise?  If  it  be  not  a  mortgage 
taken  in  the  form  required  by  the  ship's  registry  acts, 
no  interest  passes  of  which  a  court  of  equity  could  take 
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1856.       notiea    Equity  will  look  to  the  tide  as  disdoeed  <m  the 
Mtsbs       ti^ister,  mnd  to  that  alona      In  FoUeU  v.  DeUmy, 
WnxBk       2  De  O.  &  S.  235,  a  bill  of  sale  stated  that  the  vendors 
-of  a  ship  ezecoted  a  bill  of  sale  to  a  pnrdiaser,  whidi 
iffss  to  be  handed  to  him  upon  his  paying  the  considera- 
tion in  A  manner  stipolated,  but  that  he  took  it  away 
with  some  other  papers,  as  it  was  supposed,  by  mistake^ 
and  afterwasds  retomed  it,  saying  he  oduld  not  comply 
with  the  tenuB.    The  bill  fdrther  alleged  that  the  plain- 
HSr,  the  vendors,  had  discovered  that  the  defendant,  the 
^purchaser,  had  taken  advantage  of  his  accidental  posses- 
mon  of  the  document  to  maike  himself  the  roistered 
owner  of  the  ship,  and  was  about  to  sail  in  h^:  and  H 
was  held,  that  the  all^[ed  fraud  would  not  enable  the 
•court  to  intearfere;  and  a  demurrer  to  the  bill  was  allowed. 
The  Vice^hanceUor  (Sir  L.  ^ladweU),  in  givii^  judg- 
ment, said:  '^How  this  case  would  have  stood  if  the 
'deed  had  been  delivered  lis  an  escrow,  or  if  its  execution 
had  been  procured  by  fraud,  or  for  a  consideration  not 
l^al,  it  is  imnecessaiy  for  me  to  say.    It  appears  to  me 
that  the  just  inference  from  the  record,  is,  that  the 
bill  of  sale  was  executed,  not  as  an  escrow,  but  as  a  ccnn- 
•plete  instrument,  for  a  l^al  consideration,  and  under 
drcumstances  whidi  do  not  render  die  validity  of  the 
•execution  questionable^  although  in  truth  there  was  an 
agreement  between  the  parties  that  the  deed  should  not 
be  parted  wiUi, — that  the  defendant  should  not   be 
allowed  to  have  it  until  the  consideration  should  be  paid. 
That  has  not  been  dona    The  bill  of  sale  bdng,  accord- 
ing to  my  judgment,  npon  these  allegations,  oomjdeted 
as  a  bill  of  sale,  it  appears  that  the  particulars  of  it  have 
been  entered  in  the  proper  book  of  registry.     Then,  the 
act  of  parliament  (a)  says  that  the  bill  of  sak,  in  such 
circumstances,  shall  be  valid  and  effectual  as  to  the  pro- 

(a)  8  &  1>  Vict.  o.  89. 
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perty  thereby  intended  to  be  transferred,  as  agmnst  1856. 
every  person,  to  all  intents  and  purposes,  with  an  ezcep-  Ktibs 
tion  which  does  not  apply  to  this  case.  I  am  most  un-  wiuia 
willingly  of  opinion  that  this  is  a  case  in  which  the 
court  is  bound  to  consider  the  legal  a/ad  equitable  title 
as  the  sama^  [Crom^pton,  J,  If  you  were  to  succeed 
in  establishing  here  that  the  defendant  was  the  legal 
owner  of  the  Celt,  that,  under  the  circiunstances,  woidd 
in  my  opinion  make  no  differenca  In  Mackenzie  v. 
Pooley,  11  ExcL  638,  a  ship  sailed  for  a  foreign  port^ 
the  master  having  a  power  of  attorney  from  the  owner, 
and,  whilst  the  ship  was  at  the  foreign  port^  the  defend- 
ant purchased  it;  and  it  was  held  that  he  did  not 
thereby  become  liable  for  necesaariea  supplied  to  the 
ship  by  order  of  the  master.  Flatt,  B.,  there  says:  "  If 
the  defendant  had  appointed  the  master,  he  would  un- 
doubtedly have  been  liable,  since  the  goods  were  ordered 
by  the  master,  and  were  necessary  for  the  vessel  But 
the  master  was  appointed  by  Woodbridge,  who,  whilst 
the  vessel  was  on  its  voyage  to  Melbourne,  sold  it  to  the 
defendant.  Then,  what  opportunity  had  the  de£»idant 
of  making  any  choice  of  the  master  ?  and  how  can  it  for 
one  moment  be  presumed  that  the  master  was  his 
agent  ?  It  is  argued  that  the  owner  of  a  vessel  is  de 
fecto  liable  for  necessaries  supplied  by  order  of  the 
master.  There  is  no  case  in  which  the  law  is  so  laid 
down.  It  is  true,  that,  in  Frost  v.  Oliver,  2  Ellis  &  B. 
31],  Lord  Campbell  expressed  an  opinion  that  legal 
ownership  was  prima  facie  evidence  of  liability  :  and  so 
it  may  be,  imless  credit  is  shewn  to  have  been  given  to 
some  other  person.  Here,  the  master  was  not  the  agent 
of  the  defendant.]  The  learned  Baron  goes  on  to  dis- 
tinguish Frost  V.  Oliver,  "  because  there  the  defendant 
was  the  registered  owner  of  the  vessel"  Here,  the  de- 
fendant is  the  purchaser  of  a  ship  which  at  the  time  of 
the  purchase  was  out  on  a  seeking  voyage:  and  the  acts 
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in  respect  of  wliich  the  defendant 
are  found  by  the  spetnal  case 
vould  be  binding  upon  the  A 
owners  as  he  had  by  law,  under 
tioned  in  the  case,  authority  to 
ownership  as  an  absolute  teet  of 
that  the  transaction  cannot  be 
purchase.  [GroTtvptoTi,  3.  Do 
dels,  the  original  owner,  would 
contract  f  It  is  very  difficult  to 
be,  if  the  present  deiendant  i& 
upon  di£Eerent  grounds, — ^the  fo 
his  having  appointed  the  capl 
tiie  ground  of  his  having  ado] 
captain. 

Honyman,  for  the  defendant 
the  court 

Aldebson,  R  If  this  bad  t 
lute  sale,  it  might  have  been 
cumstances  stated.  But  we  al 
an  absolute  sale,  and  that  the 
of  Common  Fleas  was  right,  an 
cost& 

Judgmei 
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1856. 


HaSLETT  v.  Burt.  june  24. 

A  HIS  was  an  appeal  from  a  decision  of  the  court  of  By  indenture, 
Common  Pleas  in  an  action  for  the  breach  of  a  covenant  r  a^^^^ 
in  an  indenture  of  lease  granted  to  one  William  Henry  f^^  Premises 

■TT  t  t  *  fortwentyone 

Hoggarth,  and  of  which  the  defendant  below  (plaintiff  years.    The 

•  \  .  nn  1       «  <•  lease  contain- 

m  einror)  was  assignee.      The  covenant  the  breach  of  ed  a  covenant 

which  was  complained  of  was  in  the  following  terms : —     l^c^^anr^ 

"  Arid  the  said  W.  H.  Hoggarth  doth  hereby,  for  him-  *^<^  *•'  ^  , 

executors,  ad* 

8el(  his  heirs,  executors,  and  administrators,  covenant  ministrators, 

with    the    plaintiff,  his  executors,  administrators,  and  SoiOdiSuie 

assigns,  that  he  the  said  W.  H.  Hoggarth,  his  executors,  ^f  ^Setom'^ 

administrators,  and  assigns,  should   and  would   at  all  yield  up  the 

times  during  the  said  demise  well  and  truly  pay  or  the  plaintiff, 

cause  to  be  paid  unto  the  plaintiff,  his  executors,  ad-  ^  "t^^her 

ministrators,  and  assigns,  the  said  rent  hereby  reserved  with  all  wains- 

cots,  wvndowSf 

as  the  same  shall  become  due,  without  any  deduction  or  shutters,  fiist- 
abatement  thereout  for  taxes,  rates,  or  otherwise  howso-  and^other  ' 
ever:  and  also  shall  and  will  once  in  every  three  years  ^^^7^^°*^ 
of  the  said  term,  well  and  sufficiently  paint  twice  over  a^  any  time 
with  good  and  suitable  oil  colours,  all  the  outside  wood,  should  be 
and  iron  work  of  the  said  premises,  and  also  the  inside  afix^^lr  he- 
rn like  manner  once  in  every  five  years  of  the  said  term ;  f*^"^*?^  (look- 

,  ,  ing-glasses  and 

and  also  froin  time  to  time  and  at  all  tim^s  during  the  furniture  ex- 
said  Uyrm.  at  his  and  their  proper  coste  and  chaiges,  in  ^^^ 
all  respects  uphold,  av^tain,  rnaintain,  tile,  pave,  lead,  J^a^jSer^*^ 

erections, 
and  improve- 
menu  which  should  be  erected,  bmlt,  or  made  upon  the  demised  premises,  in  good 
repair  and  condition." 

An  assignee  of  the  lease,  during  the  term,  removed  an  old  shop-window,  and  put  up 
in  its  place  a  plate-glass  front,  but  without  in  anj  manner  £Etftening  it  (except  by  means 
of  wedges)  to  the  premises  : — 

Held  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Conmion 
Pleas, — ^that  this  plate-glass  front  was  either  a  "window"  or  an  " improyement " 
within  the  true  meaning  of  the  covenant,  and  therefore  irremo?able  by  the  tenant  a£ 
the  end  of  the  term,  although  erected  for  the  purposes  of  trade. 
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1856.  paint,  purge,  scour,  cleanse,  amend,  and  keep  the  said 
Haslbtt  messuage  or  tenement  and  premises,  and  the  said  pas^ 
BuBT.  ^^^*  tank,  pump,  and  privy,  with  all  the  walls,  glass 
vrindows,  pipes,  gutters,  watercourses,  sinks,  drains, 
sewers,  and  appurtenances,  in,  b;,  and  with  all  and  all 
manner  of  needful  and  necessary  reparation  and  amend- 
ments whatsoever;  and  the  sa/me,  being  so  sufficienily, 
upheld,  sustained,  maintained,  tiled,  leaded,  paved, 
purged,  scoured,  cleansed,  whitewashed,  painted,  amended, 
md  keptk  shaU  and  will,  CBt  the  deterTnination  of  the 
said  terra,  peaceably  and  quietly  leave,  ewrrender,  aild 
yield  up  unto  the  plaintiff,  his  executors,  administrsr 
tors,  and.  assigns,  together  with  all  wainscots^  windows, 
shutters,  fastenings,  hearths  and  slabd,  chimn^-pieo^ 
looks,  keys,  bolts,  bars,  and  other  things  ^ich  now  a/re 
or  al  any  time  hereafter  shaU  be  thereunto  affiaed  or 
belonging  (looking-glasses  and  furniture  excepted) ;  and 
together  also  wUh  all  sheds  and  other  erections,  build- 
ings, and  improvements  whichshall  be  isrected,  huilt,  or 
made  upon  the  said  derrUsed  premiees,  in  good  repair 
and  condition.'' 

See  the  declaration,  ant^,  p.  162. 

Fin*  plea.  The  defendant  below  pleaded,^ — first,  that  the  estate^ 

rights  title,  and  interest  of  tiie  said  W.  H.  Hoggarth  in 
and  to  the  said  house  and  premises  and  term,  did  not 
come  to  or  vest  in  him,  the  d^endant^  in  maimer  and 
form  as  in  the  declaration  was  allied. 

Seeoad  plea.         Secondly,  that  he  the  defendant  did  not  break  the 

said  covenant  in  the  declaration  mentioned,  nor  did  he 
suffer  or  permit  the  said  messuage  or  tenement,  or  the 
passage,  tank,  pump,  and  privy,  with  all  the  walls,  glaes 
windows,  pipes,  gutters,  watercourses,  sinks,  drains, 
sewer^  and  appurtenances,  to  be,  become,  or  continue 
ruinous  or  in  great  decay  for  want  of  needful  upholding, 
maintaining,  tiling,  paving,  leading,  painting,  purging 
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aoouring^  cleansing,  amending,  or  keeping,  as  in  the  de*       1856.^ 
claration  was  alleged.  Hablkt 

Thirdly,  that  he  the  defendant  did  not  suffer  or  permit        ^^^^ 
a  certain  erection,  or  vntprovement^  to  ydi,  a  certain  Third  plea. 
platerglasa  ahop-front,  to  be,  nor  was  the  same  pulled 
down  or  prostrated,  nor  were  the  materials  thereof  wholly 
carried  from  off  the  said  premises,  as  in  the  dedaratiq^i 
was  alleged. 

Fourthly,  as  to  the  sum  of  8Z.  10«.  alleged  to  be  due  Fourth  plea, 
from  the  defendant  to  the  plaintiff  [for  rent]  the  defend* 
ant  brought  into  court  the  sum  of  %l.  10a.,  which  he 
averred  to   be  sufficient   to   satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  therein  pleaded  to. 

Fifthly,  Hud  the  said  pUUe-glaas  shop-front  in  the  Fifth  plea, 
declaration  mentioned,  was  not  erected,  made,  or  set  up 
nor  was  the  sa/me  standing  up  or  affixed  to  the  said 
demised  prendses,  as  in  the  declaration  was  allied. 

The  plaintiff  (below)  took  issue  on  the  firsty  second.  Replication, 
third,  and  fifth  pleas,  and  took  out  the  Si,  10s.  in  satis- 
£Eu;tion  and  discharge  of  the  claim  as  to  which  the  fourth 
plea  was  pleaded. 

The  cause  came  on  for  trial  before  Jervi%  C.  J.,  at  the 
sittings  in  London  after  Trinity  Term,  1855,  when  an 
order  was  made,  by  consent,  whereby  it  was  ordered  that 
a  verdict  be  entered  for  the  plaintiff  for  the  claim  in  the 
declaration,  subject  to  the  award  of  a  barrister,  who  was 
thereby  empowered  to  direct  that  a  verdict  should  be 
entered  for  the  plaintiff  or  the  defendant,  or  a  nonsuit 
entered,  as  he  should  think  proper,  and  to  whom  the 
cause  and  all  matters  in  difference  between  the  parties 
were  referred,  and  who  was  to  state  any  point  of  law  for 
the  consideration  of  the  court  which  he  might  be  re* 
quired  to  do, — ^the  costs  of  the  cause  to  abide  the  event 
of  the  award,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator;  and  the  arbi- 
trator to  have  power  to  postpone  his  decision  as  to  costs 
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1856.  of  the  reference  and  award  until  after  the  determinatioQ 
Hablbtt  of  the  court  of  any  point  of  law,  and,  after  such  deter* 
BuBT.  mination,  the  award  to  be  referred  back  to  the  arbitrator 
for  his  decision  as  to  the  said  costs. 

The  arbitrator  made  his  award  on  the  13th  of  No- 
vember last,  setting  out  certain  facts  for  the  opinion  of 
ttie  court     See  the  award,  ante,  p.  165. 

The  court  of  Common  Fleas  held,  that,  whether  an 
"  improvement "  within  the  meaning  of  the  covenant  or 
not,  the  plate-glass  shop-front  was  at  all  ev^its  a 
"  window"  belon^g  to  the  demised  premises,  and  there- 
fore that  the  removal  of  it  by  the  assignee  was  a  breach 
of  covenant 

Upon  this  judgment,  the  defendant  below  brought 
error,  pursuant  to  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict  a  125,  s.  32. 

The  case  was  argued  on  the  13th  instant,  before  Alder- 
son,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J., 
and  Martin,  B. 

HawJd/ns  (with  whom  was  Joyce),  for  the  plaintiff  in 
error.  The  breach  allied  in  the  declaration,  is,  that, 
after  the  assignment,  and  during  the  term,  the  defendant 
suffered  and  permitted  a  certain  erection  and  improve- 
ment, to  wit,  a  certain  plate^lass  shop-front  (not  being 
looking-glasses  or  ftuniture),  which,  during  the  term,  had 
been  erected,  made,  and  set  up,  and  was  standing  up  and 
affixed  to  the  demised  premises,  to  be,  and  the  same  was, 
pulled  down  and  prostrated,  and  the  materials  thereof 
wholly  removed  from  off  the  said  premises,  and  not  Idl, 
surrendered,  or  yielded  up  unto  the  plaintiff  at  the  deter- 
mination of  the  term,  contrary  to  the  form  and  offset  of 
the  said  indenture,  and  the  covenants  therein  contained 
in  that  behalf  The  finding  of  the  arbitrator,  that  this 
plate-glass  front  was  not  a  fixture,  is  upon  the  fifUi  issae. 
[Coleridge,  J.     Whether  a  "  window "  or  not,  was  im- 
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material  upon  these  pleadings.     The  third  issue  is  found  ^  1856. 
for  the  plaintiff.]      The    court  below   held   it  to  be  a       Haslett 
"  window."     That  clearly  is  a  mistake.     [Bramwell,  B.         bubt. 
Have  we  anything  to  consider  but  the  finding  of  the 
arbitrator?    He  seems  to  have  wholly  disregarded  the 
pleadings.]     Is  this  a  window?     [Bramwelly  B.     What 
else  is  it?]     A  plate-glass  shop-front.     It  is  not  fixed  to 
the  demised  premises.     [  Wightman,  J.  How  is  a  window 
which  slides  up  and  down  ordinarily  fixed?  Alder aoriy  E* 
I  cannot  conceive  this  to  be  other  than  a  window.    If  not 
fixed  to  the  premises,  it  clearly  was  belonging  to  them.] 
It  is  perfectly  clear  from  the  manner  of  placing  it  that 
it  never  was  intended  to  belong  to    the  premises.     It 
was  temporarily  put  up  for  the  convenience  of  the  de- 
fendant's trade.     [Martin^  B.     What  more  apt  language 
could  have  been  used,  if  it  had  been  intended  that  this 
plate-gla£;s  front  should  pass  to  the  landlord  ?    Erie,  J. 
It  is  an  important  questioa     These  ornamental  shop- 
fronts  are  frequently  put  in,  and  have  usually  been  con- 
sidered as  chattels  belonging  to  the  tenant.     Wightman, 
J.     The  question  depends  upon  the  particular  words  of 
the  covenant]    It  clearly  was  not  an  erection  or  improve- 
ment within  the  fair  meaning  of  the  covenant.  In  Elliott 
V.  Bishop,  II  Exch.  170,  C,  by  indenture,  demised  to  E. 
an  imfinished  messuage,  for  the  term  of  ninety-seven 
years.     The  indenture  contained  a  covenant  by  E.,  that, 
at  the  expiration  of  the  term,  he  would  deliver  up  the 
demised  premises  unto  C,  "  together  with  all  locks,  keys, 
bars,  bolts,  marble  and  other  chimney-pieces,  foot-paces, 
slabs,  and  other  fixtures  aTid  articles  in  the  nature  of 
figures,  which  should  at  any  time  during  the  said  term 
be  fixed  or  fastened  to  the  said  demised  premises,  or  be 
thereto  belonging."     E.  took  possession  of  and  completed 
the  messuage,  and  fitted  it  up  with  things  necessary  for 
carrying  on  the  business  of  a  tavern-keeper  and  licensed 
victualler,  and  for  that  purpose  put  in  the  premises  certain 
VOL.  xvni — c.  B.  3  N 
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1856.  fixtures  of  the  descriptioii  called  and  known  as  trade  and 
Hablett  tenant's  fixtures.  B.  afterwards  contracted  with  R  to 
BuitT.  purchase  from  him  an  underlease  of  the  premises,  and 
the  good-will,  and  also  the  furniture,  fixtures,  stock  in 
trade,  &c.,  at  a  valuation.  In  pursuance  of  this  contract, 
R  executed  to  B.  an  underlease,  which  contained  a  cove- 
nant on  the  part  of  the  defendant  in  the  same  words  as 
the  above  covenant  by  R  in  his  lease:  and  it  was  held, 
on  error,  that  the  covenant  above  set  forth  did  not  re- 
strain B.,  the  lessee,  firom  disposing  either  of  the  tenant's 
or  the  trade  fixtures, — ^thus  limiting  the  general  words  of 
the  covenant  to  fixtures  of  the  same  kind  and  description 
that  had  been  before  enimierated.  The  covenant  there 
was  quite  as  strong  as  here.  [Martin,  B.  I  think  that 
case  a  very  strong  one.  Wightman,  J.  Both  parties 
call  this  a  "  shop-front,"  not  a  window.]  Suppose,  in- 
stead  of  a  mere  firont  of  plate-glass,  it  had  been  a  glass- 
case  or  box  for  the  display  of  goods,  merely  placed  in 
the  aperture  as  this  was,  would  the  defendant  have  been 
bound  to  leave  it  ?  [BramweU,  B.  Suppose  the  tenant 
had,  during  the  term,  sometimes  the  plate-glass  front 
and  sometimes  the  old  window  in,  which  would  he  be 
bound  to  leave  on  the  premises  at  the  end  of  the  term?] 
Not  both,  certainly.  Suppose  the  shop-front  required 
renewing  several  times  during  the  term,  what  would  be 
the  extent  of  the  tenant's  liability,  according  to  the  de- 
cision of  the  court  below  ?  [Erie,  J.  If  the  sheriff  had 
come  in  during  the  term  with  a  fi.  f&  against  the  tenant, 
I  know  no  reason  why  he  should  not  seize  this  plate-glass 
front]  A  "fixture"  it  cannot  be:  nor  is  it  an  "  improve- 
ment," within  the  meaning  of  the  covenant;  for,  that 
refers  to  improvements  ejusdem  generis  with  those  before 
specified,  viz.  "sheds,  erections,  and  buildinga" 

R,  E.  Turner  (with  whom  was  Hayes,  Serjt),  for  the 
defendant  in  error.    This  plate-glass  front  was  an  "  im- 
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provement"  within  the  meaning  of  the  covenant  and  the        1856. 
third  issue.     [Coleridgej  J.     Assume  it  to  be  an  "im-      Hasubtt 
provement/'  how  is  it  material  to  the  fifth  issue  ?]     It        bubt. 
was  erected,  made,  or  set  up,  and  affixed  to  the  premises 
during  the  term.     It  was  for  years  used  as  the  window 
of  the  shop.     In   West  v.  BlaJceway,  2  M.  &  G.  729, 
3  Scott,  N.  R  218,  a  lessee  covenanted,  as  here,  to  yield 
up  in  repair  at  the  expiration  of  his  term,  all  erections 
and  vmprovements  which  should  be  erected,  made,  or 
set  up  during  the  term  upon  the  demised  premises :  an 
assignee  having  during  the  terra  erected  a  greenhouse, 
the  frame-work  of  which  was  no  otherwise  fixed  to  the 
walls  thereof  than  by  being  laid  thereon,  embedded  in 
mortar, — ^it  was  held,  that  the  removal  of  the  sashes  and 
frame-work  was  a  breach  of  the  lessee's  covenant,  though 
no  damage  was  done  to  the  premises,  and  the  walls  and 
flues  were  left  in  a  perfect  state.     Tindal,  C.  J.,  there 
says :  "  I  thought  at  the  time,  that  the  parties  had  adopted 
the  words  '  erections  and  improvements '  for  the  very  pur- 
pose of  avoiding  all  discussion  as  to  what  might  be  con- 
sidered as  coming  within  the  description  of  a  fixture, 
which  is  the  term  generally  used  in  covenants."     [Cole- 
ridge, J.     There,  the  greenhouse  clearly  was  an  erec- 
tion ;  and  the  tenant  took  away  part  of  the  erection.]  In 
Hellawell  v.  Eastwoody  6  Exch.  293,  machinery  for  the 
purposes   of  manufacture, — ex.   gr.    "mules"    used  for 
spinning  cotton, — ^fixed,  by  means  of  screws,  some  into 
the  wooden  floors  of  a  cotton-mill,  and  some  by  being 
simk  into  the  stone  flooring,  and  secured  by  molten  lead, 
were  held  to  be  distrainable  for  rent.(a)     Parke,  B.,  there 
says:  "Things  fixed  to  the  freehold,  and  which  become 
part  of  it,  could  not  be  distrained,  for  two  reasons.    Lord 
Chief  Baron  Gilbert  says,  that,  whatever  is  part  of  the 
fireehold  cannot  be  distrained ;  for,  what  is  part  of  the 

(a)  See  WHdc  v.  WaUrs,  aute,  Vol.  XVI,  p.  037. 

3  n2 
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1856.  freehold  cannot  be  severed  from  it  without  detriment  to 
Haslztt  the  thing  itself  in  the  removal ;  consequently,  that  cannot 
BuBT  ^  ^  pledge,  which  cannot  be  restored  in  statu  quo  to  the 
owner.  Besides,  what  is  fixed  to  the  freehold  is  part  of 
the  thing  demised ;  and  the  nature  of  the  distress  is  not 
to  resume  part  of  the  thing  itself  for  the  rent,  but  only 
the  inducta  et  illata  upon  the  soil  or  house;  and,  on  the 
sole  ground  that  they  were  parcel  of  the  freehold  by 
construction  of  law,  keys,  vnndows,  and  charters  con- 
cerning the  realty,  were  not  liable  to  be  distrained." 
l^Wightman,  J.  The  two  branches  of  the  covenant  are 
oddly  enough  mixed  up  in  the  pleadings  and  in  the 
award.  In  the  declaration,  the  thing  removed  is  de- 
scribed as  "a  certain  erection  and  improvement,  to  wit, 
a  certain  plate-glass  shop-front  (not  being  looking-glasses 
or  furniture),  which,  during  the  term,  had  been  erected, 
made,  and  set  up,  and  was  standing  up  and  affixed  to 
the  demised  premisea"  And  then  the  fifth  plea  is,  "  that 
the  said  plate-glass  shop-front  in  the  declaration  men- 
tioned, was  not  erected,  made,  or  set  up,  nor  was  the 
same  standing  up  or  affixed  to  the  said  demised  premises, 
as  in  the  declaration  alleged."  Which  of  these  descrip- 
tions does  the  thing  in  question  come  within?]  It  is 
an  "  erection  or  improvement "  set  up  during  the  term. 
[BramweU,  B.  Tlie  question  is,  whether  this  shop-front 
is  ejusden  generis  with  ''fixtures,  fastenings,  and  im- 
provements."] The  court  will  put  a  reasonable  construc- 
tion upon  the  finding  of  the  arbitrator,  coupled  with  the 
description  in  the  pleadings.  [Wightman,  J.  It  is  not 
easy  to  see  what  it  is  that  we  are  called  upon  to  decide.] 

Hawkins,  in  reply,  was  stopped  by  the  court 

Cur,  adv.  vult 

Martin,   B.,  now    delivered  the  judgment  of  the 
court: — 
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This  was  an  action  upon  a  covenant  in  an  indenture  1 856. 
dated  the  1st  of  May,  184?1,  whereby  certain  premises  in  Haslwt 
Woolwich  were  demised  to  one  Hoggarth  for  twenty-one  ^r^^ 
years,  the  covenant  in  question  being  "tliat  lf(>gi;art!i, 
his  executors,  administrators,  and  assigns,  should  uphold, 
sustain,  maintain,  tile,  lead,  pave,  paint,  purge,  scour, 
cleanse,  amend,  and  keep  the  said  messuage  or  tenement 
and  premises,  and  the  said  passage,  tank,  pumps,  and 
privy,  with  all  the  walls,  glass  windows,  pipes,  gutters, 
watercourses,  sinks,  drains,  sewers,  and  appurtenances, 
in,  by,  and  with  all  and  all  manner  of  needful  and  ne- 
cessary reparations  and  amendments  whatsoever;  and 
the  same,  being  so  sufficiently  upheld,  sustained,  and 
maintained,  tiled,  leaded,  paved,  purged,  scoured,  cleansed, 
white-washed,  painted,  amended,  and  kept,  should  and 
would,  at  the  determination  of  the  said  term,  peaceably 
and  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff,  his  executors,  administrators,  or  assigns,  toge- 
ther with  all  wainscots,  windows,  shutters,  fastenings, 
hearths  and  slabs,  chimney-pieces,  locks,  keys,  bolts, 
bars,  and  other  things  which  then  were,  or  at  any  time 
thereafter  should  be,  thereunto  affixed  or  belongmg 
(looking-glasses  and  furniture  excepted),  and  together 
also  with  aU  sheds  and  other  erections,  buildings,  and 
improvements  which  should  be  erected,  buHt,  or  made 
upon  the  said  demised  premises,  in  good  repair  and 
condition." 

An  action  was  brought  on  an  alleged  breach  of  that 
covenant ;  and  the  facts  proved  before  an  arbitrator,  and 
found  by  him,  were,  that  a  plate-glass  shop-front  had 
been  erected  by  the  defendant,  the  assignee,  for  the  pur- 
pose of  making  the  shop  more  convenient  for  his  trade ; 
and  the  arbitrator  in  his  award  stated  at  length  in  what 
manner  that  shop-front  was  erected.  It  was  not  fixed 
to  the  premises  by  screws,  or  nails,  or  bolts,  but  by 
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1856.  wedges  only.  And  it  was  coDtended  on  the  part  of  the 
Hablktt  defendant  below,  that,  at  the  expiration  of  the  term,  ac- 
BoBT.  cording  to  the  true  construction  of  the  covenant  ahoTe 
set  forth,  he  had  a  right  to  remove  tliat  plate-glass  shop- 
front,  and  to  replace  the  old  window,  as  it  had  existed  at 
the  time  of  the  demise.  The  case  was  argued  belcMne  the 
court  of  Common  Pleas;  and  they  were  of  opinion  thai 
the  tenant  had  not  that  right:  and  in  that  opinion  we 
concur. 

We  think,  that,  if  this  plate-glass  firont  was  not  a 
"window,"  it  was  at  all  events  an  "improvement" 
within  the  true  meaning  of  the  covenant;  and  that  the 
lessee  by  his  bargain  contained  in  the  lease  bound  him- 
self and  his  assigns  to  leave  such  an  erection  upon  the 
premises,  if  he  or  they  thought  fit  to  set  it  up  during  the 
term. 

A  question  arose  upon  the  pleadings,  as  to  the  mode 
in  which  the  question  was  presented  to  the  court  by  the 
arbitrat<H',  or,  rather,  as  to  what  he  found.  ''  If,"  he 
says,  "  the  court  should  be  of  ojnnion,  on  the  £ekHa  above 
stated,  that  the  said  plate  glass  front  or  window  was  set 
up  or  affixed  to  the  said  demised  premises^  and  that  the 
defendant  was  not  entitled  to  remove  it,  then  I  find  the 
issue  taken  (m  the  last  plea  in  &vour  of  the  jdaintiff '^ 
Some  little  doubt  was  expressed  by  one  of  the  members 
of  the  court,  whether  that  was  a  proper  finding  on  the 
issua  But,  upon  consideration,  we  think  that  we  have 
nothing  to  do  with  that  We  have  to  decide  on  that 
which  was  submitted  for  the  opinion  of  the  court  of 
Common  Pleas;  and,  as  we  are  of  opinion  that  this 
plate-glass  firont  or  window  was  set  up  and  was  affixed 
so  as  to  make  it  irremoveable  by  virtue  of  that  covenant^ 
we  are  of  opinion  that  the  judgment  <m  the  last  pica 
should  be  for  the  plaintifi*,  and  we  accordingly  affirm  the 
judgment  of  the  court  of  Common  Plea& 
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Alderson,  B.  It  clearly  is  a  window  or  an  improve-        J  856. 
ment  Haslett 


Turner,  for  the  defendant  in  error,  asked  for  the  costs 
of  affirmance. 

Martin,  B.  This  is  an  appeal  from  a  judgment  of  the 
court  of  Common  Pleas,  which  we  think  correct;  con- 
sequently the  plaintiff  in  error  must  pay  the  costs. 

Judgment  affirmed,  with  costs. 


Bagshaw  v.  Seymour 


T 


V. 
BUBT. 


HIS  was  a  bill  of  exceptions  to  the  ruling  of  Lord  J^^^  13. 
Chief  Justice  Jervis,  in  an  action  brought  against  the 
defendant,  the  chairman  of  the  directors  of  a  company 
called  The  Lake  Bathurst  Australasian  Gold  Mining  Com- 
pany, for  a  false  and  fraudulent  representation  made  by 
the  defendant  and  others  to  the  committee  of  the  Stock - 
Exchange,  in  order  to  induce  the  committee  to  appoint  a 
settling-day  for  shares  in  the  company,  and  to  permit 
the  same  to  be  inserted  in  the  official  share-list  of  the 
Stock  Exchange,  whereby  the  plaintiflF  was  induced 
to  piurchase  shares  in  the  company,  which  were  of  no 
value. 

By  consent  of  coimsel,  for  the  purpose  of  going  at 
once  to  the  House  of  Lords,  judgment  of  affirmance  was 
pronounced,  without  hearing. 

Judgment  affirmed. 
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Bagshaw  v.  Lane. 

June  13.  J-  HIS  also  was  a  bill  of  exceptions  to  the  ruling  of  the 
same  learned  judge  in  an  action  against  one  of  the 
managing  directors  of  the  company  for  the  like  fraudu- 
lent representations. 

By  consent  of  coimsel  in  this  case  also  judgment  of 
affirmance  was  taken,  without  hearing. 

Judgment  affirmed. 
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MEMORANDUM.  1356. 

The  reporter  has  frequently  been  asked  for,  and  re-  Memobakdum. 
proached  for  not  having  published,  a  note  of  a  case  of 
GUlett  V.  Offor  and  Gamman  (which  was  argued  in 
Easter  Term,  1855),  under  an  impression  that  it  decided 
a  point  left  untouched  by  any  of  the  previous  authorities 
upon  the  subject.  He  has,  therefore,  thought  it  right  at 
the  end  of  this  volume, — although  the  case  was  compro- 
mised whilst  the  judgment  was  under  the  consideration 
of  the  court, — to  give  a  statement  of  the  facts,  and  an 
outline  of  the  argument  and  the  authorities  referred  to. 


Oillett  V.  Offar  and  Oamman. 

±  HE  plaintiff,  a  ship-owner,  sought  by  this  action  to         OUUtt 
recover  from  the  defendants,  who  are  ship  and  insurance-         o/or. 
brokers,  2711.  11 8.  Sd.,  being  one  half  the  freight  earned 
by  the  plaintiff's  ship  "  Peace  "  on  a  voyage  performed 
\mder  the  following  charterparty : — 

"  London,  16th  April,  1854. 
"  It  is  this  day  mutually  agreed  between  Mr.  William  Charterparty. 
Gillett,  of  the  good  British  ship  or  vessel  called  the 
Peace,  registered  in  Veritas  as  of  the  measurement  of 
830  tons,  or  thereabouts,  now  on  her  voyage  to  Venice, 
and  Messrs.  Offor  &  Gamman,  of  London,  agents  for 
cfiarterers  and  merchants,  that  the  said  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  sail  and  proceed 
to  Cadiz,  or  so  near  thereunto  as  she  may  safely  get,  and 
there  load  from  the  factors  of  the  said  affreighters  a  full 
and  complete  cargo  of  salt;  the  cargo  to  be  brought  to 
and  taken  from  alongside  the  vessel  at  merchants*  risk 
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1856.        and  expense,  not  exceeding  what  she  can  reasonably  stow 
Memorandum,  and  carry  over  and  above  her  tackle,  apparel,  provisions, 

and  furniture ;  and,  being  so  loaded,  shall  therewith  pro- 
ceed to  Halifax,  or  so  near  thereunto  as  she  may  safely 
get,  and  deliver  the  same  on  being  paid  freight  as 
follows, — say,  27«.  6d,  per  ton  of  20  cwt.,  in  full  of  all 
.  port-charges  and  pilotage  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  during  the  said  voyage  always 
excepted).  The  freight  to  be  paid  on  imloading  and 
right  delivery  of  the  cargo,  one  half  in  cash  at  the  port 
of  discharge,  and  the  remainder  by  captain's  biU  on 
the  vieixhantSy  at  sixty  days  sight  Thirty  running 
days  are  to  be  allowed  the  said  merchants  (if  the  ship 
is  not  sooner  dispatched)  for  loading  the  ship  at  Cadiz, 
and  discharging,  and  ten  days  on  demurrage  over  and 
above  the  said  lajring  days  at  61,  per  day.  Penalty  for 
non-performance  of  this  agreement^  450J.  The  detain 
to  sign  bills  of  lading,  if  required,  at  any  rate,  without 
prejifdice  to  this  charter.  The  ship  to  be  addressed  to 
charterers'  agents,  free  o/ commission. 

"  for  W.  Gillett,  managing  owner, 
**  Hooper  &  Baker,  agents. 
"  Offor  &  Gamman,  agenta'' 
In  the  margin  was  the  following  memorandimi : — 
"  The  brokerage  is  5  per  cent  by  the  ship,  on  account 
of  freight,  primage,  and  demurrage,  and  is  due  to  Hooper 
&  Baker  on  the  signment  of  this  agreement     The  ship 
to  be  reported  at  the  Custom  House,  London,  by  Hooper 
&  Baker,  12,  Eastcheap,  or  by  their  agents  at  the  port 
of  discharge.'' 

The  declaration  alleged  the  charterparty  to  have  been 
made  between  the  plaintiff  as  owner,  and  the  defend- 
ants as  affireighters,  and  assigned  for  breach  the  non- 
payment of  the  second  moiety  of  the  freight.     The  de- 
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fendants  pleaded  that  it  was  not  agreed  as  in  the  de-        1856. 
claration  alleged.  MEiioaAKDuii. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 
in  London  after  Hilary  Term,  1855.  The  facts  which 
appeared  in  evidence  were  as  follows : — The  vessel  duly 
loaded  at  Cadiz,  and  proceeded  to  Halifax,  where  she 
discharged  her  cargo.  One  half  of  the  freight  was  there 
paid  in  cash  by  Messrs.  Tobin  &  Co.,  of  that  place,  the 
consignees;  and,  on  the  18th  of  October,  1854,  the 
master  drew  a  bill  for  27  \  I,  11 8.  Sd,,  the  other  half  of 
the  freight,  as  sixty  days  sight,  upon  Messrs.  P.  O'Rorke 
&  Co.,  of  Sligo,  for  whom  the  defendants  acted  as  agents 
in  procuring  the  charterparty. 

On  the  part  of  the  plaintiff,  it  was  submitted,  that 
reference  must  be  had  to  the  contract,  and  to  the  con- 
tract alone,  to  see  who  were  the  parties  charged  by  it ; 
and  that  it  was  not  competent  to  the  defendants  to 
shew  by  parol  that  they  made  it,  not  as  principals  and 
on  their  own  behalf,  but  for  a  principal  whose  name  did 
not  appear  therein. 

There  was  some  controversy  as  to  whether  or  not  the 
names  of  the  principals  had  been  disclosed  at  the  time 
the  charterparty  was  entered  into ;  but  the  jury  found 
that  they  had. 

A  further  question  submitted  to  the  jury, — suggested 
by  a  reference  to  Thomson  v.  Davenpmi,  9  B.  &  C.  78, 
4  M.  &  B.  110, — was,  whether,  the  principals  being 
foreigners  J  the  credit  was  given  to  the  agents  or  to 
the  principals.  That  question  also  the  jury  answered  in 
favour  of  the  defendants. 

His  lordship  thereupon  directed  a  verdict  to  be  en- 
tered for  the  defendants;  reserving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him,  if  the  court  should 
be  of  opinion  that  the  defendants  were  personally  liable. 

Knowles,  on  the    18th  of  April,  1855,  accordingly 
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1856.        obtained  a  rule  calliDg  upon  the  defendants  to  shew 
Mbmobandum.  cause  why  a  verdict  should  not  be  entered  for  the  plain* 

tiflffor  2711.  11«.  3d.,  or  why  there  should  not  be  a  new 
trial  ''on  the  grounds,  that,  by  the  contract,  the  defend- 
ants were  personally  liable;  that,  the  principals  not 
being  disclosed  by  the  charter,  parol  evidence  was  inad- 
missible to  shew  they  were  disclosed ;  and  that,  the  prin- 
cipals being  foreigners,  the  agents  making  the  contract 
were  liabla"  [CressweU,  J.  The  defendants  do  not 
describe  themselves  as  acting  ''  as  agents,''  either  in  the 
body  of  the  charterparty  or  in  the  signatura]  They  do 
not  But,  assuming  that  that  makes  no  difference,  the 
case  comes  distinctly  within  the  rule  laid  down  in  Thomr 
son  V.  Davenport,  as  stated  in  the  notes  to  that  case  in 
2  Smith's  Leading  Cases,  4th  edit  286,  298,  where, 
speaking  of  a  dictum  of  Lord  Holt  in  Ashton  v.  Sher- 
man,  Cases  temp.  Holt,  308,  it  is  said, — "  From  this 
case,  added  to  those  in  the  text,  we  may  infer, — 1.  That 
where  A.  contracts  with  6.,  without  stating  himself  to 
be  an  agent,  B.  may,  on  discovering  his  principal,  elect 
between  them:  see  Franklyn  v.  Lamond,  ant^  Vol 
IV,  p.  637,  and  Peterson  v.  Ayre,  ante.  Vol.  XIII,  p 
353.  2.  That  the  rule  is  the  same  where  he  states 
himself  to  be  an  agent,  but  does  not  name  his  prin- 
cipal" And,  in  a  subsequent  part  of  the  same  note, — 
p.  303, — it  is  said :  "  That  parol  evidence  can  never  be 
admitted  for  the  purpose  of  exonerating  an  agent  who 
has  entered  into  a  written  contract  in  which  he  appears 
as  principal,  even  though  he  should  propose  to  shew,  if 
allowed,  that  he  mentioned  his  principal  at  the  time  of 
entering  into  it,  seems  to  be  now  well  established.  The 
cases  of  Leadhitter  v.  Farrow,  5  M.  &  S.  345,  Lefevrty, 
Lloyd,  5  Taunt  749,  Sowerby  v.  Butcher,  1  C.  &  M.  371^ 
4  Tyrwh.  320,  shew  that  an  agent  drawing,  accepting,  or 
indorsing  negotiable  securities  in  his  own  name,  is  per- 
sonally liable  upon  them  to  the  holder.     In  Magee  v. 
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Atkm8<yn,  2  M.  &  W.  44jO,  on  the  trial  of  an  action  of  1856. 
assumpsit  for  the  non-delivery  of  railway  shares,  it  Mkmobandum. 
appeared  that  the  defendant,  who  was  a  share-broker, 
sold  the  shares  in  question,  on  account  of  Mr.  Jacob,  to 
one  Scholes,  the  plaintiflF's  agent;  he  then  returned 
home,  and  informed  his  clerk  that  he  had  sold  the  shares 
to  Scholes,  on  which  the  clerk  entered  in  the  book  a  sale 
from  the  defendant  to  Scholes,  and  a  contract  note  to 
the  same  effect  was  sent  to  Scholes.  The  defendant 
shortly  afterwards  altered  the  book,  by  inserting  Jacob's 
name  as  the  seller,  and  sent  another  note  to  Scholes,  in 
which  Jacob  appeared  as  seller.  On  these  facts,  Patte- 
son,  J.,  left  it  to  the  jury  to  say  whether  the  second  note 
was  a  correction  of  a  mistake  in  the  first ;  and  he  told 
them,  that,  'if  the  defendant  entered  into  a  written 
contract  in  his  own  name,  he  could  not  afterwards  set 
up  that  he  was  acting  as  a  broker  merely  ;  and,  though 
known  to  be  an  agent,  if  the  defendant  signed  the  con- 
tract in  his  own  name,  he  was  liable.'  Evidence  was 
tendered  to  shew  a  custom  to  send  in  brokers'  notes 
without  disclosing  the  principal's  name,  but  this  evi- 
dence was  rejected.  The  jury  foimd  a  verdict  for  the 
plaintiff  and  the  court  of  Exchequer  approved  of  the 
direction  of  the  learned  judge,  and  refused  a  rule  for  a 
new  trial  '  I  do  not  see,'  said  Parke,  B.,  '  any  default 
in  the  rejection  of  the  evidence,  because  the  evidence 
tendered  was  to  alter  the  written  contract.'  *  The  cus- 
tom offered  to  be  proved,'  said  Alderson,  B.,  '  was  a  cus- 
tom to  violate  the  common  law  of  England.'  "  In  Higgina 
v.  Seni(yi\  8  M.  &  W.  834',  in  an  action  on  a  written 
agreement  purporting  on  the  face  of  it  to  be  made  by 
the  defendant  and  subscribed  by  him  for  the  sale  and 
delivery  by  him  of  goods  of  the  value  of  lOi.,  it  was  held 
not  to  be  competent  for  the  defendant  to  discharge  him- 
self, on  an  issue  on  a  plea  of  non  assumpsit,  by  proving 
that  the  agreement  was  really  made  by  him  by  the 
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1856.        authority  of  and  as  agent  for  a  third  person  ;  and  that 
MBfOBAKDUM.  the  plaintiff  knew  those  facts  at  the  time  the  agreement 

was  made  and  signed.  Jones  v.  LiMedale,  6  Ad.  &  E 
486,  1  N.  &  P.  677,  is  exactly  to  the  same  effect  The 
present  case,  however,  differs  from  all  that  appear  in  the 
books,  inasmuch  as  here  the  parties  describe  themselves 
as  agents.  Further,  it  is  submitted,  upon  the  authority 
of  Thomson  v.  Davenport,  that,  the  principal  here 
being  a  foreigner, — ^resident  in  Ireland, — the  credit 
must  be  assumed  to  have  been  given  to  the  agents  in 
this  country.  [Cresswelly  J.  The  question  is,  with 
whom  was  the  contract  mada]  Humble  v.  Hunter 
12  Q.  B.  310,  was  also  referred  to.  [Cresstvell,  J.,  re- 
ferred to  Raynery.  Grote,  15  M.  &  W.  359.] 

Ayiment  fop       Byles,  Serjt,  and  T,  Jones,  shewed  cause  on  the  28th 

of  April.     In  the  body  of  the  charterparty,  the  defend- 
ants are  called  "  agents  for  charterers  and  merchants ;" 
the  vessel  is  to  load   "from  the   factors  of  the  said 
affreighters,"  at  Cadiz,  a  cargo  of  salt,  which  is  to  be 
brought  to  and  taken  from  alongside  "at  merchants' 
risk ;"  the  freight  is  to  be  paid,  one  half  in  cash  on  deli- 
very of  the  cargo  at  the  port  of  discharge,  the  remainder 
**  by  captain's  bill  on  the  merchants ;"  the  ship  is  to  be 
addressed  to  "charterers'  agents;"  and  the  signature  is, 
"  Offor  &  G^mman,  agents."     It  is  now  sought  to  chaige 
the  defendants  personally,  on  the  ground  that  they  merely 
describe  themselves  as  agents,  without  stating  expressly 
that  they  contract  as  agents,  or  mentioning  the  names  of 
their  principals.  This  rule  admits  of  four  distinct  answers. 
1.  That  the  charterparty  does  sufficiently  refer  to  the 
principals.     2.  That  the  nature  and  scope  of  the  instru- 
ment shews  that  the  principals  are  to  be  looked  to  for 
payment,  and  not  the  agents.     3.  That  there  is  no  de- 
cided case  to  shew  that  a  party  signing  a  contract  as 
this  is  signed  is  chargeable  as  principal     4  That  parol 
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evidence  is  admissible  to  shew  who  were  the  contracting        1856. 
partiea  Memobandum. 

1.  The  charterparty  does  not  in  terms  Tiame  the  prin-  i.  Principals 
cipals;  but  it  sufficiently  refers  to  them.     The  last  of  refe^dto. 
Bacon's  maxims  (reg.  25)  applies  to  this  case, — "  Prss- 

sentia  corporis  tollit  errorem  nominis,  et  Veritas  nominis 
tollit  errorem  demonstrationis."  The  defendants  de- 
scribe themselves  as  ''agents  for  charterers  and  mer- 
chants.'* The  merchant  means  the  owner  of  the  cargo 
to  be  put  on  board.  [Cresswelly  J.  There  is  no  specific 
cargo:  all  is  uncertain.]  Id  certum  est  quod  certum 
reddi  potest  [Cresswell,  J.  Would  the  description 
apply  to  any  one  at  Cadiz  who  might  put  a  cargo  on 
board  ?  It  clearly  does  not  at  the  time  it  is  executed 
designate  who  the  merchants  are.]  They  are  intimated 
by  a  circumstance;  not  then  pointed  out  certainly. 
\Cres8welU  J.  Nor  ascertained  at  the  time.]  The  prin- 
cipals are  sufficiently  pointed  out  by  the  circumstances, 
as  the  owner  of  a  particular  cargo. 

2.  The    charterparty    expressly    provides    that    the  2.  Principals 
"merchants"  are  to  pay  the  stipulated  freight    [Jernisy  ^  ^^^  ' 

C.  J.  It  does  not  follow  that  the  merchant  is  the  char- 
terer, because  the  merchant  is  to  pay  the  freight  Cress- 
well,  J.  It  may  be  that  OSoi  &  Gamman  contract  that 
the  merchants  shall  accept  a  bill,  for  the  freight;  and 
they  may  be  liable  if  they  refuse  to  accept.]  The  de- 
fendants were  mere  brokers.  [Cresswelly  J.  We  do 
not  know  that]  In  Carr  v.  Jacksariy  7  Exch.  382,  a 
charterparty  contained  the  following  clause, — "  This 
charterparty  being  concluded  by  C.  T.  Jackson  (the  de- 
fendant) oil  behalf  of  aiiotJier  party  resident  abroad^  it 
is  agreed  that  all  liability  of  the  former  ceases  as  soon  as 
he  has  shipped  the  cargo:"  it  was  shewn  that  the  de- 
fendant had  paid  for  the  goods  in  his  own  name,  and 
that,  at  the  port  of  destination,  they  had  been  claimed  by 
and  delivered  to  a  person  who  produced  an  unsigned  bill 
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1856.        of  lading  which  the  captain  had  delivered  to  the  defend- 
Memorakdum.  ant:  and  it  was  held,  that  there  was  no  evidence  that  the 

defendant  acted  as  principal,  so  as  to  render  him  liable 
for  the  freight  (a)     \Cre88V)dly  J.     The  difference  of  the 
two  signatures  to  this  charterparty  is  curiou&]     Look- 
ing at  the  description  of  the  defendants  at  the  beginning, 
at  the  stipulation  for  payment,  and  at  the  signature  at 
the    end,   it  amply  appears  that  the  defendants  were 
known  to  be  contracting  as  agents  only:  Dotf^nman  v. 
Williams,  7  Q.  B.  103;  Lewis  v.  Nicholson,  18  Q.  B. 
503.     Lewis  v.  Nicholson  was  an  action  of  assumpsit 
on  a  promise,  that,  if  the  assignees  of  a  bankrupt  would 
permit  the  sale  of  his  goods,  the  defendant  would  pay 
the  plaintiff  the  net  proceeds  to  the  amount  of  his  debt 
secured  on  such  goods.     The  defendant  pleaded  non 
assumpsit ;  and  on  the  trial  it  was  proved  that  the  de- 
fendants, being  solicitors  to  the  assignees,  wrote  to  the 
plaintiff's  solicitor,  saying, — "  In  consideration  oi"  plain- 
tiff's "consenting  to  the  sale,"  "we  hereby,  on  behalf  of 
the  assignees,  consent  that  the  net  proceeds''  shall  be 
paid  to   the   plaintiff      This  offer  was  accepted:  the 
goods  were  sold ;  but  the  proceeds  were  not  paid  over. 
The  letter  was  written  by  Uie  authority  of  the  trade  as- 
signee, but  not  known  to  nor  ratified  by  the  official 
assignee.  Other  subsequent  letters  were  in  evidence.  The 
plaintiff  was  nonsuited:  and,  upon  a  motion  to  set  aside 
the  nonsuit,  it  was  held,  that,  on  the  true  construction 
of  the  letter,  the  defendants  did  not  contract  themselves, 
but  made  the  contract  for  the  assignees:  that  the  trade 
assignee  had  no  authority  to  bind  the  official  assignee 
personally;  but  that  this  absence  of  authority  did  not 
make  the  defendants  liable  on  the  contract  as  principals. 
Lord    Campbell   says, — "The  letter  expresses,  that,  in 
consideration  of  the  plaintiff  consenting  to  the  sale,  '  we 

(a)  See  Bickerton  v.  BurreUy  5  M.  &  Selw.  383. 
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hereby,  on  hehdlf  of  the  asaignees,  consent/  My  Brother  ]  856. 
Shee  in  effect  asks  us  to  read  the  contract  as  if  the  words  Memorandum. 
on  behalf  of  the  assignees  were  not  there:  but  they  are 
there;  and  the  nature  of  the  facts  shews  that  they  were 
meant  to  express  a  contract  by  the  assignees;  for,  it  was 
the  consent  of  the  assignees  to  pay  over  the  money,  that 
was  material  to  the  plaintiff."  That  is,  in  substance, 
what  the  court  is  asked  to  strike  out  here.  That  case 
furnishes  a  rule  of  decision  which  may  be  reasonably 
acted  upon  in  this  case.  It  is  manifest  that  the  mer- 
chants were  looked  to  for  payment,  and  not  the  agents. 
[  WiMiaTOs,  J.  It  seems  to  be  assumed  tliat  the  plaintiff 
knew  who  the  "merchants"  were.]  The  jury  so  found. 
[VressweU,  J.  Do  you  contend,  that,  if  the  defendants 
had  at  the  commencement  of  the  charterparty  described 
themselves  as  "  agents  of  Messrs.  O'Rorke  &  Co.,"  and 
then  signed  it  in  the  manner  they  have  done,  they  would, 
upon  the  authorities,  not  be  liable  personally?]  It  is  sub- 
mitted that  they  would  not.  The  court  would  look  at 
all  the  circumstances.  The  argument  assumes  that  the 
names  of  O'Rorke  &  Co.  are  inserted. 

3.  In  some  of  the  text-l>ook8,  it  is  broadly  laid  down  3.  Signature, 
that  one  who  contracts  as  agent  for  an  undisclosed  prin- 
cipal, is  personally  responsible.  Thus,  in  Story  on 
Agency,  §  266,  it  is  said,  that  **  a  person  contracting  as 
agent  will  be  personally  responsible  where  at  the  time  of 
making  the  contract  he  does  not  disclose  the  fact  of  his 
agency,  but  he  treats  with  the  other  party  as  being  him- 
self the  principal ;  for,  in  such  a  case,  it  follows  irresistibly 
that  credit  is  given  to  him  on  accoimt  of  the  contract. 
Thus,  a  factor  or  broker,  or  other  agent  buying  goods  in 
his  own  name  for  his  principal,  will  be  responsible  to 
the  seller  therefor  in  every  case  where  his  agency  is  not 
disclosed."  Again,  §  267,  he  says, — "  The  same  principle 
will  apply  to  contracts  made  by  agents,  where  they  are 

VOU  XVIII. — c.  R  3  o 
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1856.  kriovm  to  be  agents^  and  acting  in  that  character,  but 
Memorandum,  the  name  of  their  principal  is  not  disclosed;  for,  un- 
til such  disclosure,  it  is  impossible  to  suppose  that  the 
other  contracting  party  is  willing  to  enter  into  a  contract 
exonerating  the  agent,  and  trusting  to  an  unknown  prin- 
cipal, who  may  be  insolvent,  or  incapable  of  binding  him- 
self." The  learned  author  refers  to  Smith's  CommerciiJ 
Law,  Section  VII,  p.  169  (5th  edit.).  In  Hamson  v. 
RoberdeaUy  Peake's  N.  P.  C.  120,  Lord  Kenyon  ruled, 
that,  where  an  auctioneer  does  not  disclose  the  name  of 
his  principal  at  the  time  of  the  sale,  he  is  personally 
liable  to  an  action  for  damages  for  not  completing  the 
contract:  but  that  is  not  sustained  by  any  subsequent 
authority.  No  doubt,  if  the  principal  be  not  disclosed 
at  the  time  of  entering  into  the  contract,  the  agent  is 
liable:  Higgins  v.  Senior,  8  M.  &  W.  834. 
4.  Parol  evi-  4.  Where  the  party  making  the  contract  describes  him- 
Bible.  self  as  agent  for   another,  it   is  competent  to  him  to 

shew  by  parol  evidence  that  he  disclosed  his  prindpal  at 
the  time,  not  for  the  purpose  of  contradicting  the  written 
contract,  but,  as  Cresswell  says,  arguendo,  in  Higgins  v. 
Senior,  "  to  point  the  agreement  to  the  true  party  who 
made  it  by  his  agent."  [Cresswdl,  J.  In  the  notes  to 
Thomson  v.  Davenport,  in  Smith's  Leading  Cases,  it  is 
said  to  be  now  fiilly  established  "that  parol  evidence  can 
never  be  admitted  for  the  purpose  of  exonerating  an 
agent  who  has  entered  into  a  written  contract  in  which 
he  appears  as  principal,  even  though  he  should  propose 
to  shew,  if  allowed,  that  he.  mentioned  his  principal  at  the 
time  of  entering  into  it."  If  this  contract  makes  Messrs. 
Offer  &  Qamman  the  contracting  parties,  I  apprehend 
they  cannot  get  rid  of  their  liability,  by  shewing  by 
parol  evidence  that  at  the  time  they  entered  into  it  they 
stated  that  they  did  so  as  agents  for  O'Rorke  <fe  Co.  If 
you  introduce  parol  evidence  to  shew  that  they  did  not 
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contract  as  they  purport  to  contract,  do  you  not  contra-        1856. 
diet  the  document?]  Msmobamdum. 

The  third  ground  upon  which  the  rule  was  obtained,  Prlucipalg 
may  be  disposed  of  in  a  word.  The  suggestion  of  Lord  **^®*8ne™- 
Tenterden  in  Thomson  v.  BavenpoHy  9  B.  &  C.  78,  4 
M.  &  R  110,  that,  where  the  principal  is  a  foreigner,  the 
law  casts  a  liability  upon  the  agent,  although  the  prin- 
cipal was  expressly  named  at  the  time,  is  clearly  not  law. 
It  was  repudiated  by  this  court  in  Peterson  v.  Ayre, 
ante,  Vol.  XIII,  p.  353,  and  Mahony  v.  KekiiUy  antfe, 
Vol.  XIV,  p.  390;  and  still  more  pointedly  in  the  recent 
case  of  Green  v.  Kopke,  ante,  p.  549.  [Jei^vis,  C.  J. 
The  rule, — ^if  there  be  any  such,— clearly  does  not  apply 
to  a  case  of  this  sort] 

Knowles  and  WiUeSy  in  support  of  the  rule.  The  Argument  for 
defendants  in  this  case  have  contracted  in  such  a  manner  ^  ^^  ' 
as  to  make  themselves  personally  liable.  They  have 
not  on  the  face  of  the  contract  disclosed  the  names  of 
their  principals,  or  so  pointed  them  out  as  to  leave  no 
doubt  as  to  the  party  meant  to  be  charged.  What  is 
the  contract?  It  begins, — "It  is  this  day  mutually 
agreed  between  Mr.  W.  Gillett  and  Messrs.  Oflfor  & 
(lamman,  agents  for  charterers  and  merchants,'* — not 
"  as  agents,''  which  is  an  important  omission ,  for  the 
expression  used  imports  no  more  than  a  mere  description 
of  their  trade, — as  if  it  had  been  "ship-brokers"  or 
"  commission-agents."  The  ship  is  to  proceed  to  Cadiz, 
and  there  load  a  full  cargo  "  from  the  factors  of  the  said 
affreightersJ'  She  is  then  to  proceed  to  Halifax,  and 
deliver  the  cargo,  on  payment  of  freight,  one  half  in  cash, 
the  residue  by  captain's  bill  on  the  merchants,  at  sixty 
days  sight.  And  it  is  signed  "  for  W.  Gillett,  Hooper, 
&  Baker,  agents;  Offer  &  Gamman,  agents."  Who 
is  to  be  the  charterer  ?     Who  is  to  put  the  goods  on 
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1856.        board?    Who  is  to  pay  the  freight?    The  charterparty 
MiMOBANDUM.  is  whoUj  Silent  as  to  all  these  mattera     The  inference, 

therefore,  is,  that  the  parties  making  the  contract  are 
liable:  and  the  question  is,  whether  resort  can  be  had  to 
parol  evidence  to  shew  that  some  persons  not  named 
therein,  nor  designated  therein  by  reference,  are  the  con- 
tracting parties.     The  case  of  Carr  v.  Jackson,  7  Exch. 
382,  is  disposed  of  by  the  observation  made  by  Cress- 
well,  J.     If  the  defendants  had  expressly  contracted  a« 
dgents  for  O'Rorke  &  Co.,  and  had  signed  the  charter- 
party  as  a-gents,  the  case  might  have  admitted  of  a  very 
different  consideration.   But  here,  no  principal  is  named, 
or  designated  by  any  description  that  can  with  certainty 
be  applied  to  any  ona     The  rule,  as  deduced  from  a 
careful  review  of  the  authorities,  clearly  is,  that,  where  a 
man  contracts,  though  he  states  himself  to  be  an  agent 
at  the  time,  if  he  does  not  name  his  principal,  he  is  him- 
self personally  liable.     This  is  expressly  laid  down  in 
Magee  v.  Atkinson,  2  M.  &  W.  440;    and  still  more 
clearly  in  Jones  v.  lAttledcde,  6  Ad.  &  E.  486,  1  N.  &  P. 
677,  where  Lord  Denman  says:  "  There  is  no  doubt  that 
evidence  is  admissible,  on  behalf  of  one  of  the  contract- 
ing  parties  to  shew  that   the  other  was  agent   only, 
though  contracting  in  his  own  name,  and  so  to  fix  the 
real  principal;  but  it  is  clear,  that,  if  the  i^ent  con- 
tracts in  such  a  form  as  to  make  him  personally  respon- 
sible, he  cannot  afterwards,  whether  his  principal  were 
or  were  not  known  at  the  time  of  the  contract,  reUeve 
himself  from  that  responsibility."    But  the  case  which 
decisively  fixes  the  rule,  is  Higgins  v.  Senior,  8  M.  &  W. 
834.  If  there  be  any  case  which  more  especially  requires 
the  exclusion  of  parol  evidence  to  vary  the  terms  of  the 
written  contract,  it  is  this  case.     In  Wilson  v.  ZuUieta, 
14  Q.  B.  405,  where  the  defendant  expressly  contracted 
in  writing  "in  behalf  and  representation  of  Don.  An- 
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tonio  Parego,  of  Havana/'  but  some  of  the  matters  1856. 
provided  for  by  the  agreement  were  to  be  done  in  Eng-  Memorajtdum. 
land,  the  court  held,  on  the  construction  of  the  agree- 
ment, that  the  agent  was  personally  liable  on  it  (a). 
In  Kennedy  v.  Oouveia,  3  D.  &  R  503,  the  consignee 
and  agent  of  a  vessel  chartered  for  a  specific  voyage, 
entered  into  an  agreement  with  the  captain,  describing 
himself  as  "  consignee  and  a^ent"  of  the  above  brig 
and  cargo,  "  on  heluilf  of  Mr.  Jf .,  merchant  of  Liver- 
pool," the  agreement  stating  that  "  it  is  witnessed  ihxd 
the  said  parties  agree"  that  the  vessel  shall  go  to  ano- 
ther port,  there  discharge  the  remainder  of  her  cargo 
and  receive  a  full  and  complete  homeward  cargo  at  the 
same  freight  as  she  would  have  got  had  she  proceeded 
on  the  voyage  stipulated  in  the  charterparty,  and  then 
signed  the  agreement  in  his  own  name,  without  describ- 
ing himself  as  agent:  and  it  was  held,  that  he  made 
himself  personally  liablje  for  the  freight  of  the  home- 
ward voyage.  That  is  a  much  stronger  case  than  this ; 
for,  here  there  are  no  qualifying  words  at  alL  And  see 
Ta/nner  v.  Cari^tian,  4  Ellis  &  B.  591. 

The  circumstance  of  the  principal  being  a  foreigner  is 
observed  upon  by  Maule,  J.,  in  delivering  the  judgment 
of  the  court  in  Smyth  v.  Anderson,  ante.  Vol.  VII,  p. 
21.  And,  even  according  to  the  recent  authorities  in 
this  coiui;,  it  is  a  fact  that  is  not  to  be  lost  sight  of. 
In  Story  on  Agency,  4th  edit.  §  268,  it  is  assumed  to  be 
a  general  rule,  "  that  agents  or  factors  acting  for  mer- 
chants resident  in  a  foreign  country,  are  held  personally 
liable  upon  all  contracts  made  by  them  for  their  princi- 
pals; and  this  without  any  distinction  whether  they 
describe  themselves  in  the  contract  as  agents  or  not.  In 
such  cases,  the  ordinary  presimiption  is,  that  credit  is 

(a)  But  see  Mahony  v.  Kekulij  ante,  Vol.  XIV,  p.  390. 
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1856.        given  to  the  agents  or  factors;  and,  not  only  that  credit 
MiMORAMDUM.  IS  givcn  to  the  agents  or  factors,  but  that  it  is  exdu- 

sively  given  to  them,  to  the  exoneration  of  their  em- 
ployers, (a) 

(a)  This  is  controverted  in  2  Kent's  Commentariee,  630.    See 
the  passage  cited  by  Jervis,  C.  J.,  in  Green  v.  Kophe^  ante,  pp. 
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THE     PRINCIPAL     MATTERS. 


ABODR 

Place  ofy — See  Joint  Stock  Com- 
pany, TI,  1,  2. 

ABORTIVE  SCHEME. 
See  Joint  Stock  Company,  I. 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 

ALLOTMENT. 
See  Prescriptive  Right. 

AMENDMENT. 

I.  Under  the  37th  section  of  tlie 
Common  Law  Procedure  Act,  1854, 
17  d&  18  Via,  c.  125. 

A.  sued  B.,  C,  D.,  K,  F.,  G.,  and 
H.,  in  an  action  of  contract :  H. 
sufTered  judgment  by  default;  and 
the  evidence  failed  as  against  F.  and 
G. : — Held,  that  it  was  competent  to 
the  judge  at  nisi  prius  to  amend  the 
record,  under  the  37th  section  of  the 


Common  Law  Procedure  Act,  1854, 
17  <fe  18  Vict.  c.  125,  by  striking  out 
the  names  of  F.  and  G.,  and  a  proper 
case  for  the  exercise  of  his  discretion. 
Johnson  v.  Goslett,  728. 

IL  0/ Pleading. 

When  two  pleas  are  demurred  to, 
and  the  demurrer  fails  as  to  one,  and 
the  defendant  elects  to  amend  the 
other,  the  only  rule  the  court  can 
pronounce,  in,  a  rule  for  the  defend- 
ant to  be  at  liberty  to  amend. 
Pixmciani  v.  The  London  and  South 
Western  Railioay  Company,  226. 

III.  In  the  Court  of  Error, 

Amendment  of  the  record  after 
appeal  to  the  Exchequer  Chamber. 
Walker  v.  BartleU,  845. 

ARBITRAMENT. 

I.  Compulsory  Peference  under  17  if: 
18  Vict.  c.  125,  s.  3. 

Execution.] — The  form  (No.  10) 
of  the  writ  of  execution,  where  mat^ 
ter  of  account  is  referred  to  and  de- 
cided on  by  an  arbitrator,  officer  of 
the  court,  or  county-court  judge,  as 
settled  by  the  judges  by  the  rule  of 
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Michaelmas  "V  acacion,i .  85  4,  does  not 
dispense  with  the  signing  of  judg- 
ment or  the  obtaining  a  rule  or  order 
under  the  1  &  2  Vict,  c.,110,  s.  18. 
Kendil  v.  Merrett,  173. 

II.  Effect  of  Bankruptcy  upon 
Agreement  to  re/er^ — See  Bankrupt, 
IV. 

III.  Evidence, 

The  court  granted  a  habeas  corpus 
ad  testificandum  to  bring  up  a  pri- 
soner in  civil  custody  for  the  purpose 
of  giving  evidence  before  an  arbi- 
trator.    Marsden  v.  Overhury^  34. 

IV.  Costs, 

1.  Where,  by  the  order,  the  costs 
of  the  refe^n4  and  awi^  are  to 
abide  the  event  of  the  award,  and  the 
event  is  partly  in  favour  of  the  plain- 
tiff and  partly  in  favour  of  the  de- 
fendant, no  costs  are  payable  on 
either  side.  Gribble  v.  BuchanaUy  691. 

2.  Therefore,  where  a  cause  and 
all  matters  in  difference  were  re- 
feiTed,  the  costs  of  the  cause  to  abide 
the  event  of  the  action,  and  the 
costs  of  the  reference  and  award  to 
abide  the  event  of  the  award,  and  the 
arbitrator  found  all  the  issues  in 
favour  of  the  plaintiff,  and  that  he 
was  entitled  to  recover  in  the  action 
SOI.  lis.  lld,f  and,  as  to  the  matters 
in  difference,  that  there  was  due  from 
the  plaintiff  to  the  defendant  6/.,  and 
directed  that  the  defendant  should 
within  ten  days  pay  the  balance  to 
the  plaintiff: — Held,  that  neither 
party  was  entitled  to  the  costs  of  the 
reference  and  award,     76. 

ARREST. 

Discharge  from. 

The  court  will  entertain  an  appli- 
cation for  the  discharge  from  custody 
of  a  party  arrested  on  a  capias  under 


the  1  &  2  Vict.  c.  110,  s.  3,  or  fdl-the 
restoi-ation  of  money  deposited  on 
the  arrest,  where  it  plainly  appears 
that  the  plaintiff  has  no  cause  of 
action.    Stammers  v.  Hughes,  527. 

ASSURANCE. 
See  INSURANCE. 

ATTACHMENT. 
For  Disobedience  of  a  Rule  of  Court 

1.  To  sustain  an  attachment  for 
disobedience  of  a  rule  of  court  re- 
quiring the  party  to  execute  a  con- 
veyance, it  is  not  enough  merely  to 
serve  him  with  a  copy  and  to  ^ew 
him  the  original  rule  :  there  must  be 
an  express  demand  upon  him  to  do 
the  act  which  the  rule  oonunands 
him  to  do.     Swinfen  v.  Swinfen,  485. 

2.  This  court  may  issue  an  attach- 
ment for  disobedience  of  a  rule  drawn 
up  on  an  order  of  nisi  prius  made  at 
the  trial  of  an  issue  directed  by  the 
court  of  Chancery.     lb. 

3.  The  court  will  not  inquire  into 
the  authority  of  counsel  to  agree  to 
a  compromise  of  a  cause  at  nisi 
prius.     lb. 

4.  Service  of  a  rule  under  the  60th 
section  of  the  Common  Law  Proce- 
dure Act,  1854,  upon  the  wife  of  the 
party,  without  shewing  that  it  came 
to  his  knowledge,  is  not  sufficient 
Mason  v.  Muggeridge^  642. 

And  see  Attornet,  II. 

ATTORNEY. 

I.  Negligence. 

An  attorney  received  from  O.  & 
A.,  agents  of  C.  L.  &  Co.  of  Paris, 
instructions  to  sue  the  acceptors  upon 
five  foreign  bills  of  exchange,  which 
they  (O.  h  A.)  alleged  to  be  ''  un- 
paid and  duly  protested  in  their 
hands."     A  copy  of  one  of  the  bills 
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was  sent  to  the  attorney,  with  a  note 
stating  them  to  be  all  indoraed  to  C, 
L.  ^  Co.  The  attorney  thereupon 
bi*ought  the  action  in  the  names  of 
O.  &  A.,  and  discovering  after- 
wards, when  the  bills  were  for  the 
first  time  shewn  to  him,  that  there 
was  no  special  indorsement  to  O.  & 
A.,  as  required  by  the  law  of  France, 
he  discontinued,  and  brought  another 
action  in  the  names  of  C.  L.  & 
Co.  :— 

Held,  that  the  suing  in  the  names 
of  O.  <fe  A.  without  having  first  as- 
certained that  they  were  in  a  position 
to  maintain  an  action  on  the  bills, 
was  such  gro98  negligence  as  to  disable 
the  attorney  from  recovering  the 
costs  of  the  abortive  action.  Longy, 
Orsi,  610. 

II.  AUctchmerU  against 

An  attorney  not  appearing  pur- 
suant to  a  rule  calling  on  him  to 
answer  the  matters  of  the  affidavit, 
on  being  called  three  times  in  open 
court,  a  writ  of  attachment  was 
ordered  to  be  issued  against  him. 
Ea^ton  V.  NevUhy  548. 

III.  Striking  off" RoU. 

Where  an  attorney  has  been  struck 
off  the  roll  of  the  court  of  Queen's 
Bench,  for  misconduct,  he  will,  on 
production  of  the  rule  for  that  pur- 
pose, be  struck  off  the  roll  of  this 
court     In  re  John  CoUinSy  272. 

IV.  He-Admission, 

1.  In  the  year  1847,  A.  was  found 
guilty  oi/orgeryy  but  judgment  was 
respited  on  the  ground  that  the  judge 
had  received  evidence  which  was  in- 
admissible, viz.  admissions  which  the 
prisoner  had  been  compelled  to  make 
when  under  examination  as  a  wit- 
ness in  an  action  in  the  court  of 
Queen's  Bench ;  and  he  in  conse- 
quence received  a  free  pardon.     In 


1849,  A.  was  struck  off  the  roll  for 
perjwry  in  an  affidavit  of  increase  : — 
The  court  refused  in  1856  to  re- 
admit him  to  the  roll,  although  he 
produced  very  strong  affidavits  and 
testimonials  as  to  his  conduct  since 
1849.  In  re  Edmtmd  GarbeU,  403. 
2.  An  attorney  was  re  admitted, 
although  the  rule  of  Hilary  Term, 
1853,  which  requires  a  copy  of  the 
affidavit  on  which  the  application  is 
founded,  to  be  left  at  the  chambers 
of  the  Chief  Justice  of  the  court  of 
Queen's  Bench,  had  not  been  com- 
plied with.  Expa/rte  Thomas  Makin- 
son,  661. 


BANKING  COMPANY. 

See  Fraudulent  Representation^ 

1,2. 

BANKRUPT. 

I.  Act  of  Bankruptcy, 

1.  VolurU<iry  Conveyance,] — ^A.,  a 
licensed  victualler,  was  indebted  to 
B.  in  570/.  for  goods  sold  and  money 
advanced.  Being  pressed  for  pay- 
ment, as  an  inducement  for  forbear- 
ance on  the  part  of  B.,  A.,  on  the 
5th  of  Apiil,  1854,  executed  a  deed 
whereby  he  moi-tgaged  to  him  the 
public-house  in  which  the  business 
was  carried  on,  and  assigned  to  him 
all  his  trade  and  other  Sxtures  and 
household  furniture,  with  a  power  of 
sale  in  case  of  default  in  payment  of 
the  debt  and  interest  by  certain  in- 
stalments, extending  over  a  period 
of  several  months.  The  value  of 
the  property  mortgaged  was  between 
300/.  and  400/.  The  value  of  A.'s 
assets  at  the  time  was  about  1200/., 
and  his  debts  altogether  amounted 
to  4000/.  A.  continued  his  business 
until  the  22nd  of  July,  when  he  be- 
came bankrupt,  having  in  the  mean- 
time received   further    supplies    of 
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goods  and  advances  of  money  from 
B.,  and  made  various  payments  to 
other  creditors : — 

Held,  tliat  the  execution  of  the 
deed  was  not  an  act  of  bankruptcy, — 
the  assignment  not  being  of  the 
whole  (or  the  whole  with  a  colourable 
exception)  of  A.'s  property,  and  the 
defeating  or  delaying  of  creditors,  by 
producing  absolute  present  insol- 
vency and  incapacity  to  carry  on 
trade,  not  being  its  necessary  result ; 
nor  was  the  deed  void  as  a  fraudu- 
lent preference  of  B.,  it  being  the 
result  of  pressure  on  his  part,  and 
not  a  voluntary  conveyance  on  the 
part  of  A.     Hale  v.  AUnuU,  505. 

2.  A  trader,  in  consideration  of 
advances  in  cash  and  goods,  assigned 
all  his  stock  to  the  defendants,  to 
secure  such  advances  and  also  a  debt 
previously  due  to  them.  The  goods 
so  assigned  cormprised  all  his  pro- 
perty, except  some  household  furni- 
ture and  book-debts.  In  an  action 
by  the  assignees  of  the  trader  to  re- 
cover the  value  of  the  goods  seized 
under  this  bill  of  sale,  the  judge  left 
it  to  the  jury,  with  very  strong  ob- 
servations, to  say  whether  they 
would  infer  an  intent  to  defeat  and 
delay  creditors.  The  jury  having 
found  for  the  plaintifis,  the  court, 
thinking  they  might  have  been  mis- 
led by  the  observations  of  the  learned 
judge,  granted  a  new  trial,  the  costs 
to  abide  the  event.  PerwieU  v.  Daw- 
son, 355. 

II.  Petition  for  Ac^udication, 

AvaUahle  Assets.^ — By  the  20th 
section  of  the  17  &  18  Vict  c.  119, 
it  is  enacted,  that  a  trader  petition- 
ing for  an  adjudication  of  bankruptcy 
shall  forthwith  after  filing  his  peti- 
tion, and  before  adjudication,  make 
it  appear  to  the  satisfaction  of  the 
court  that  his  available  estate  is  suf- 
ficient to  prodtice  150L  at  the  least: — 
Held,  that  the  decision  of  the  court 


of   bankruptcy  as  to  value  is  con- 
clusive.    PenneU  v.  Butler,  209. 

III.    What  passes  to  the  Assignees, 

In  an  action  for  rent  upon  an  in- 
denture of  lease,  the  defendant 
pleaded  the  bankruptcy  of  the  plain- 
tiff. The  plaintiff  replied,  that  he 
let  the  premises  to  the  defendant  as 
trustee  for  J.  S.,  and  that  he  had  no 
beneficial  interest  therein,  and  was 
suing  as  such  trustee: — ^Held,  that 
his  being  trustee  was  not  material, 
as  he  had  shewn  by  parol  that  he 
had  no  beneficial  interest  in  the  pre- 
mises.    Houghton  v.  Kosnig,  235. 

IV.  Effect  of  Reference  by  Bankrupt. 

1.  F.  and  S.  having  brought  an 
action  against  W.  to  recover  the 
price  of  timber  delivered  under  a 
contract,  and  W.  having  brought  a 
cross-action  in  which  he  sought  to 
recover  damages  against  F.  and  S. 
for  alleged  breaches  by  them  of  the 
same  contract,  the  two  actions  and 
all  matters  in  difference  between  the 
parties  were  referred  to  arbitration. 
Before  anything  was  done  under  the 
reference,  F.  and  S.  became  bank- 
rupts ;  and  their  assignees  brought  a 
fresh  action  against  W.  for  the  price 
of  the  timber. 

Upon  a  motion,  under  the  11th 
section  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  «k  18  Vict  a 
125),  to  stay  the  proceedings  in  the 
last-mentioned  action: — Held,  that, 
assuming  the  section  to  apply  to 
such  a  case  (which  the  court  in- 
clined to  think  it  did  not),  it  was 
not  one  in  which  they  would  in  the 
exercise  of  their  discretion  interfere, 
inasmuch  as  by  so  doing  they  would 
be  giving  W.  an  advantage  which 
the  law  did  not  entitle  him  to.  Pem- 
neU  V.  Walker,  651. 

2.  SemUe,  that  afisignees  of  a 
bankrupt  are  not  ''  persona  nljuming 
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through  or  under  the  bankrupt," 
within  the  meaning  of  the  above 
section.     lb, 

V.  Condition  or  Agreement  vnthin 
12  d:  13  Vict.  c.  106,  s.  U5,  —  See 
Maples,  App.,  Pepper,  Kesp.,  post, 
VL 

VL  Contingent  Liability  under 
12  d:  13  Via,  c.  106,  s,  178. 

Ten  years  ago,  A.  let  to  B.,  as 
tenant  fVom  year  to  year,  premises 
adjoining  other  premises  occupied  by 
B.  About  seven  years  ago,  A.  per- 
mitted B.  to  make  a  communication 
through  the  party- wall,  and  to  make 
other  alterations,  upon  condition  that 
B.  should,  at  the  termination  of  his 
tenancy,  restoi'e  the  premises  to  their 
original  state.  In  April,  1855,  B. 
became  bankrupt;  and  on  the  17th 
of  May,  B.  gave  notice  to  A.  that  he 
would  deliver  up  possession  of  the 
premises,  under  the  12  <Ss  13  Vict.  c. 
106,  s.  145,  the  assignees  having  de- 
clined to  take  them : — 

Held,  that  the  "  damages  resulting 
from  the  non-compliance  with  the 
condition  upon  which  the  permission 
to  alter  was  given,"  did  not  consti- 
tute "  a  liability  to  pay  money  upon 
a  contingency,"  within  the  178th 
section  of  the  12  &  13  Vict.  c.  106; 
and  that  the  condition  or  agreement 
above  specified,  to  restore  the  pre- 
mises to  their  previous  state,  was  not 
a  condition  or  agreement  within  s. 
145.  Maples,  App.,  Pepper,  Resp., 
177. 

BILL  OF  EXCHANGE. 

Liability  of  Acceptor. 

A.  accepted  a  bill  for  1000^.  for 
the  accommodation  of  B.  A  bill 
for  that  amount,  purporting  to  be 
drawn  by  B.  and  accepted  by  A., 
and  by  B.  indorsed  to  C,  and  by  C. 
to  D.   (for  value),   was   afterwards 


presented  to  A.  for  payment.  A., 
having  had  an  opportunity  of  in- 
specting the  bill,  gave  D.  a  cheque 
for  lOOZ.  and  a  renewed  bill  at  three 
months  (similarly  drawn  and  in- 
dorsed), for  1000^.,  in  exchange  for 
the  bill  so  presented  to  him.  A.  af- 
terwards discovered  that  the  accept- 
ance to  the  bill  so  delivered  up  to 
him  was  forged : — Held,  no  answer 
to  an  action  at  the  suit  of  C.  upon 
the  substituted  bill.  Mather  v.  Lord 
Maidstone,  273. 

BUILDING  CONTRACT. 
See  Contract,  I,  1,  2. 


CARRIER. 

Notice  to  limit  Liability. 

To  a  count  charging  the  defend- 
ants, common  carriers  by  railway 
from  London  to  Southampton,  and 
thence  to  Jersey  by  ste^un-vessels, 
charging  them  with  the  loss  of  a 
passenger's  portmanteau,  —  the  de- 
fendants pleaded,  that  the  goods  con- 
tained in  the  portmanteau  were 
writings,  silks,  furs,  and  lace,  within 
the  meaning  of  the  Carriers  Act,  1 1 
Geo.  4  &  1  W.  4,  c.  ^^,  and  exceeded 
the  value  of  10/.,  and  were  delivered 
by  the  plaintiff  to  the  defendants, 
"then  being  common  carriers  by 
land  for  hire,  to  be  carried  by  them, 
as  such  carriers  by  land,  over  their 
said  railway ;"  that  such  delivery  waa 
made  to  the  servants  of  the  defend- 
ants; that,  at  the  time  of  such  de- 
hvery,  the  value  and  nature  of  the 
said  goods  were  not  declared  by  the 
plaintiff;  and  that  the  non-delivery 
of  the  said  goods  to  the  plaintiff  in 
the  count  complained  of  was  by  rea^ 
son  of  the  same  being  lost  by  the 
defendants  out  of  their  possession 
while  the  same  were  upon  the  rail- 
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way  of  the  defendaDts,  and  in  their 
possession  and  under  their  care  cm 
such  ccMrriera  by  land  as  aforesaid : — 
Held,  a  good  plea.  Pianciani  v. 
The  London  and  SoiUh  Western  Hail- 
way  Company,  226. 

CAUSE  OF  ACTION. 
See  County-Court,  II,  2. 

CERTIFICATK 

For  Costs, 

The  court  will  not  enlarge  the 
time  for  shewing  cause  against  a  rule 
to  enter  a  suggestion  under  the  City 
Small  Debts  Act,  to  deprive  the 
plaintiff  of  costs,  in  order  to  enable 
the  plaintiff  to  apply  to  the  judge 
for  a  certificate.  Ward  v.  Cardioell, 
639. 

CHARTERPARTY. 
I.  Construction  of. 

1 .  By  a  charterparty  it  was  agreed 
that  "  the  good  ship  the  Elizabeth, 
A.  1.,*'  then  bound  to  Havre,  should 
with  all  convenient  speed  sail  and 
proceed  to  the  North  of  England  for 
coals,  and  fix)m  thence  proceed  to 
Limerick,  where  the  charterer  en 
gaged  to  put  on  board  a  full  cargo  of 
grain  or  other  lawful  merchandise 
for  London.  The  charterparty  con- 
tained the  usual  exception  of  "  the 
act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and 
navigation.**  In  consequence  of  sea 
perils,  the  vessel  was  so  long  delayed 
on  her  voyage  to  the  north  of  Eng- 
land, that  she  did  not  arrive  at 
Limerick  until  the  grain  export 
trade  from  that  place  was  over,  and 
she  had  in  the  meantime  run  out  of 
her  letter. 

In  an  action  against  the  charterer 
for  not  loading  a  cargo : — Held,  thati 


there  was  no  warranty  that  the  ship 
should  continue  A.  1, — ^that  evi- 
dence as  to  the  state  of  the  com 
trade  at  Limerick  was  irrelevant  and 
inadmissible, — and  that  the  excep- 
tion as  to  the  dangers  of  the  seas, 
<bc.,  was  inapplicable.  Hwrst  v.  Us- 
borney  144. 

2.  Turn  of  Loading,] — The  de- 
fendants chartered  a  ship  from  Sun- 
derland to  Carthagena,  engaging 
that  she  should  ''with  all  possible 
despatch  load  in  the  south  dock,  m 
the  customary  manner,  from  the  de- 
fendants' agents,  a  full  and  complete 
cargo  of  coke,  to  be  loaded  in  regular 
turn,"  In  an  action  for  not  loading 
the  ship  "  in  regular  turn,"  pursuant 
to  the  charterparty: — Held,  that 
evidence  was  not  admissible  to  shew, 
that,  according  to  the  custom  of  the 
port  of  Sunderland,  under  such  a 
contract,  Che  ship-owner  was  bound 
to  wait  his  turn  according  to  a  list 
kept  by  a  coke-manufacturer  not 
named  in  the  contract,  but  mentioned 
at  the  time  the  contract  was  entered 
into,  provided  reasonable  despatch 
was  used.  Hudson  v.  ClemeiUson, 
213. 

3.  By  a  charterparty  for  a  voyage 
from  Sundswall  to  Southampton,  it 
was  stipulated  that  the  owner  should 
receive  **  the  highest  freight  which  he 
could  prove  [or  'prove  by  evidence']  to 
have  been  paid  for  ships  on  the  same 
voyage  or  passage  by  water  when 
the  vessel  passed  Elsinore  inwards, 
but  not  less  than  dOs,  per  St.  Peters- 
burgh  standard  hundred :" — 

Held,  by  the  Exchequer  Chamber, 
— affirming  the  judgment  of  the 
court  of  Common  Pleas, — that  the 
charterparty  did  not  contemplate 
strict  legcU  proof  of  the  actual  pay- 
ment of  the  higher  rate  of  freight, 
but  reasonable  evidence  that  such 
higher  freight  had  been  paid  or  con- 
tracted to  be  paid;  and  that  the 
owner  could  not  entitle  himself  to  a 
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higher  rate  of  freight  than  the  90«., 
by  proving  that  other  vessels  had 
beeu  chartered  at  such  higher  rate 
for  a  voyage  to  LondoUy — that  not 
being,  within  the  fair  intendment  of 
the  charterpartjy  the  same  voyage. 
Gether  v.  Capper,  866. 

II.  Stamping, — See  Evidence,  III. 

COMMISSION. 
See  Contract,  I,  4. 

COMMON. 
See  Waste. 

COMMON   LAW  PROCEDURE 
ACT,  1854. 

(17c^  18  Victc.  125.) 

Section  3. — CompiUeory  Reference. 

An  order  was  obtained  bv  the 
plaintiff  for  a  reference  to  the  mas- 
ter under  the  3rd  section  of  the 
Common  Law  Procedure  Act,  1854 
(17  <fe  18  Vict.  c.  125);  but,  the 
master  declining  to  take  it,  the 
plaintiff  obtained  an  order  to  re- 
scind the  former  order,  and  proceed 
to  trial: — Held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  these 
proceedings  as  costs  in  the  cause. 
Gribble  v.  Buchanan,  691. 

Execution,]— The  form  (No.  10) 
of  the  writ  of  execution  where  mat- 
ter of  account  is  referred  to  and  de- 
cided on  by  an  arbitrator,  officer  of 
the  court,  or  county-court  judge, 
as  settled  by  the  judges  by  the  rule 
of  Michaelmas  Vacation,  1854,  does 
not  dispense  with  the  signing  of 
judgment  or  the  obtaining  a  rule  or 
order  under  the  1  <fe  2  Vict.  c.  110, 
a  18.     Kendil  v.  MerreU,  173. 

Section  11. — Staying  Proceedings 
ajier  Agreement  to  rrfer, 

F.  and  S.  having  brought  an  ac- 
tion against  W.  to  recover  the  price 


of  timber  delivered  under  a  contract, 
and  W.  having  brought  a  cross- , 
action  in  which  he  sought  to  recover 
damages  against  F.  and  S.  for  al- 
leged breaches  by  them  of  the  same 
contract,  the  two  actions  and  all 
matters  in  difference  between  the 
parties  were  referred  to  arbitration. 
Before  anytliing  was  done  under  the 
reference,  F.  and  S.  became  bank- 
rupts ;  and  their  assignees  brought  a 
fresh  action  against  W.  for  the  price 
of  the  timber. 

Upon  a  motion,  under  the  11th 
section  of  the  Common  Law  Proce- 
dure Act,  1854  (17  <fe  18  Vict.  c. 
125),  to  stay  the  proceedings  in  the 
last-mentioned  action: — Held,  that, 
assuming  the  section  to  apply  to 
such  a  case  (which  the  court  inclined 
to  think  it  did  not),  it  was  not  one 
in  which  they  would  in  the  exercise 
of  their  discretion  interfere,  inas- 
much as  by  so  doing  they  would  be 
giving  W.  an  advantage  which  the 
law  did  not  entitle  him  to.  Fennell 
V.  Walker,  651. 

Section  37. — Striking  out  Defendants, 

A.  sued  B.,  C,  D.,  R,  F.,  G.,  and 
H.,  in  an  action  of  contract:  H.  suf- 
fered judgment  by  default ;  and  the 
evidence  failed  as  against  F.  and  G. : 
— Held,  that  it  was  competent  to 
the  judge  at  nisi  prius  to  amend 
the  record,  under  the  37th  section 
of  the  Common  Ijaw  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  by 
striking  out  the  names  of  F.  and  G., 
and  a  proper  case  for  the  exercise  of 
his  discretion.  Johnson  v.  Godett, 
728. 

Section  44. — Costs  on  New  TriaL 

Semhle,  that  the  44th  section  of 
the  Common  Law  Procedure  Act, 
1854,  which  in  some  measure  places 
the  costs,  on  motions  for  new  trials 
on  the  ground  of  the  verdict  being 
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agkinst  evidence,  in  the  discretion  of 
the  court,  has  not  altered  the  rule 
vhich  precludes  the  grant  of  a  new 
trial  in  such  cases  where  the  damages 
Are  under  20t.  Hatoktrw  v.  Alder, 
640. 


Upon  a  rule  t«  rescind  an  order 
for  a  review  of  the  master's  taxation, 
it  being  objected  that  neither  the 
rule  nor  the  affidavits  npon  which  it 
Tas  drawn  up  disclosed  wliat  the 
taxation  was, — the  court,  in  the  ex- 
ercise of  their  discretion  under  the 
46t^  section  of  the  Common  Law 
Procedure  Act,  (17  &  18  Vict.  o. 
135),  and  wiljiout  imposing  any 
terms,  ordered  the  allocatur  to  he 
produced  for  their  inspection.  Ash- 
crq/t  V.  Fovikta,  261. 

Sections  51 — 53. — Interrogatoriet. 

1.  SembU,  that  the  answers  to  in- 
terrogatories under  the  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  135,  8.  51,  ought  not  to  be 
general,  but  should  answer,  or  as- 
sign reasons  for  refusing  to  answer, 
each  interrogatory  specifically.  CAm 
ler  T.  WoTtlny,  239. 

3.  Where  a  party  objects  to  the 
sufficiency  of  the  answers,  and  seeks 
to  have  a  vivu  voce  essmintition  im- 
der  B.  63,  he  must  apply  promptly. 

lb. 

3.  It  is  no  ground  for  refuxiug  to 
answer  interrogatories  under  the 
Slst  section  of  the  Commou  Law 
Procedure  Act,  1854,  17  &  18  Vict, 
c.  135,  in  an  action  for  the  infringe- 
ment of  a  patent,  that  the  answers 
may  expose  the  defendant's  ctistom- 
eis  to  actions.  Tetley  v.  Eatlon,  <J43. 

Section  60. — Attachment  agaitttt 

Judgment  Debtor. 

Service  of  a  rule  under  the  60th 

nection  of  the  Common  Law  Proce- 


dure Act,  1854,  npon  the  wife  of 
the  party,  without  shewing  that  it 
came  to  his  knowledge,  is  Dot  suffi- 
cient    Maton  Y.  Muggeridge,  642. 

Seeti(/Ht  61 — 63. — Gamiakment 

1.  To  an  action  for  work  and 
labour,  &c,  the  defendant  pleaded 
that  B.  recovered  judgment  against 
the  plaintiff,  and,  being  such  judg- 
ment-creditor, applied  for  and  ob- 
tained an  ordo-  under  the  6lRt 
section  of  the  Common  Law  Pro- 
cedure Act,  1854,  17  Sc  18  Vict.  c. 
135,  that  the  debt  due  &om  the  now 
defendant  to  the  plaintiff  should  be 
attached  to  answer  the  judgment  so 
recovered  against  the  plaintiff  by  R, 
that  the  debt  was  still  iinsatisfiei], 
and  that  the  order  still  remained  in 
force  ; — Held,  a  bad  plea,  for  not 
alleging  that  the  order  was  served 
upon,  or  notice  thereof  given  to,  the 
garnishee     Loekwood  v.  Jfath,  536. 

2.  Held,  also,  that  recourse  could 
not  be  had  to  the  replication  for  the 
pur|K)se  of  curing  Qie  defect  in  the 
plea.     lb. 

3.  Quipre,  as  to  the  effect  of  an 
order  dvli/  aerred,  as  to  binding  the 
debt  in  the  hands  of  the  garnishee  t 

4.  An  order  upon  a  garnishee, 
under  the  63rd  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  17 
it  18  Vict,  c.  125,  has  no  operation 
upon  debts  of  which  the  judgment- 
debtor  has  already  divested  himself 
by  assignment  Hirseh  v.  Coattt, 
757. 

COMPROMISE. 
See  CouNSEi. 

CONCURRENT  JURIS- 
DICTION. 

Sue  COUMTY  COUBT,  II. 
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CONDITION  PRECEDENT. 

WheU  amounts  to, 

1.  By  an  agreement  between  A. 
and  B.,  it  was  agreed  that  A.  should 
do  all  acts  necessary  (except  the  ad- 
vance of  money)  for  the  purpose  of 
procuring  and  perfecting  certain 
letters-patent,  and  should  immedi- 
aiely  after  Uie  aanis  tvere  procn/red 
execute  an  assignment  of  one  third 
share  therein  to  B. ;  and  B.  agreed 
to  pay  all  fees  and  disbursements  that 
might  be  necessary  for  procuring  the 
letters-patent,  inrolling  the  specifica- 
tion, and  otherwise  in  perfecting  the 
same. 

By  the  16  &  17  Vict.  c.  5,  s.  2,  it 
is  enacted  that  all  letters-patent  shall 
be  made  subject  to  the  condition  that 
the  same  shall  be  void,  and  the  pri- 
vileges thereby  granted  shall  cease 
and  determine,  at  the  end  of  three 
years  and  seven  years  respectively, 
unless  there  be  paid  before  the  ex- 
piration of  the  said  three  and  seven 
years  respectively  two  several  sums 
of  50Z.  and  100/.  as  therein  men- 
tioned : — 

Held,  that  the  execution  of  an 
assignment  by  A.  was  the  whole  con- 
sidei^ation  for  the  undertaking  of  B. 
to  pay  the  sums  mcDtioned  in  that 
section ;  and,  consequently,  a  con- 
dition precedent  to  his  right  to  sue 
B.  for  the  non-payment  thereof  Hill 
V.  Maimty  12, 

2.  A  policy  of  assurance  entered 
into  with  a  mutual  insurance  asso- 
ciation contained  amongst  others  a 
regulation  (the  sixteenth)  which  pro- 
vided, that,  if  a  ship  insured  in  the 
association  should  be  mortgaged  for 
any  debt,  the  owner,  being  a  member 
of  the  association,  should  not  have 
any  claim  by  virtue  of  the  policy, 
nor  should  any  assignee  of  such 
policy  have  any  claim  for  any  loss, 
unless  previously  to  such  loss  such 
member  should  have  delivered  to  the 


secretary  an  undertaking  in  loriting 
of  tlie  mortgagee  or  assignee  to  pay  all 
sums  which  might  thereafter  become 
dus  from  such  member  in  respect  of 
such  ship. 

In  an  action  upon  the  policy  for  a 
total  loss,  the  defendant  pleaded,  that 
the  ship  was  mortgaged,  and  that  the 
plaintiff  did  not  previously  to  the 
happening  of  the  loss  deliver  to  the 
seci'etary  an  undertaking  of  the  mort- 
gagees to  pay  all  monies  which  might 
thereafter  become  due  from  the 
plaintiff  in  respect  of  the  ship. 

The  plaintiff  replied,  that  the  de- 
fendant had  notice  of  the  mortgage, 
and  afterwards,  without  requiring 
the  undertaking,  from  time  to  time 
demanded  and  received  from  the 
mortgagees  all  sums  which  became 
due  from  the  plaintiff  in  respect  of 
the  ship,  and  the  contributions  for 
which  the  plaintiff  as  a  member  of 
the  association  became  liable. 

Held,  that  the  replication  was  no 
answer  to  the  plea, — ^the  giving  of 
the  undertaking  required  by  the 
sixteenth  regulation  being  a  con- 
dition precedent.  Hughes  v.  Tindall, 
98. 

3.  By  agreement  dated  the  15th 
of  May,  1855,  the  plaintiff  covenanted 
forthioith  to  procure  a  vessel  and 
stow  on  board  a  certain  telegraphic 
cable  then  at  M.'s  wharf,  and  to  rig, 
provision,  and  man  her,  and  to  have 
her  ready  for  sea  at  the  Nore  on  or 
before  the  15th  of  July  :  and  the 
defendant  covenanted  to  pay  the 
plaintiff'  5000/.  by  instalments, — 
1000/.  seven  days  after  the  arrival  of 
the  vessel  at  M.'s  wharf,  2000/.  on  or 
before  the  expiration  of  twenly-ons 
days  after  the  vessel  should  have 
arrived  alongside  M.'s  wharf,  and  the 
remaining  2000/.  as  soon  as  the  ship 
should  put  to  sea  from  the  Nore,  and 
also  to  give  the  plaintiff  500  shares 
in  a  certain  company.  It  was  also 
mutually   agreed   that    each    party 
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should,  within  ten  days  of  the  exe- 
cution of  the  agreement,  give  and 
execute  to  the  other  a  bond  with  two 
sureties,  in  the  sum  of  5000/.,  for  the 
due  performance  of  the  covenants  on 
his  part 

In  an  action  upon  this  agreement, 
the  breaches  assigned  being,  non-pay- 
ment by  the  defendant  of  the  50001., 
or  any  part  thereof,  and  non-delivery 
of  the  shares  : — 

Held,  that  the  execution  of  the 
bond  by  the  plaintiff  was  a  condition 
precedent  to  his  right  to  sue  for  such 
breaches.     Roberts  v.  Brett,  56L 

4.  The  declaration  stated,  that, 
by  an  agreement  made  between  the 
plaintiff  and  W.  and  D.,  it  was 
agreed,  that,  in  consideration  of  the 
plaintiff  agreeing  to  supply  one  F. 
with  timber  lo  the  value  of  200L, 
the  said  W.  and  D.  severally  agreed 
to  guarantee  to  the  plaintiff  the  due 
payment  of  any  amount  for  such 
timber  not  exceeding  200/.  within 
six  months  from  the  date  of  the  sale 
of  the  said  timl)er;  that,  in  pursu- 
ance of  the  said  agreement,  the 
plaintiff  supplied  timber  to  the 
amount  of  153/.  lOs,  Ic?.  to  F. ;  that 
afterwards,  and  whilst  the  said  tim- 
ber was  impaid  for,  and  before  the 
period  of  six  months  from  the  date 
of  the  sale  had  elapsed,  the  plaintiff 
became  dissatisfied  with  such  gua- 
rantee so  given  by  W.  and  D. ;  and 
thereupon  by  another  agreement  be- 
tween the  plaintiff  and  the  defendant, 
after  reciting  the  said  guarantee, 
that  the  plaintiff  had  delivered  tim- 
ber to  the  value  of  153/.  lOs.  Ic/., 
and  that  the  plaintiff  was  not  satis- 
fied with  such  guarantee,  the  de- 
fendant, at  the  request  of  W.  and  D., 
in  consideration  of  the  premises  and 
of  the  plaintiff /orbearing  to  take  any 
proceedings  against  W.  and  D,,  guar- 
ranteed  to  the  plaintiff  pay  meni  of  the 
said  sum  ofl5Zl.  lOs,  Id.  on  the  ISth 
qf  December  then  neosL     Breach,  that, 


although  the  plaintiff  had  done  all 
things  on  his  part  to  entitle  him  to 
be  paid  by  the  defendant  the  said 
sum  of  153/.  lOs.  Id.,  the  defendant 
had  not  paid  the  same  or  any  part 
thereof 

Fourth  plea, — ^that  the  plaintiff 
had  not  done  everything  on  his  part 
to  entitle  him  to  be  paid  by  the  de- 
fendant the  said  sum  of  153^  lOs.  Id., 
inasmuch  as  he  the  plaintiff  did  not 
forbear  to  take  the  said  proceedings 
in  the  declaration  mentioned  against 
the  said  W.  and  D.,  but  on  the  con- 
trary took  such  proceedings  before 
the  said  13th  of  December  next  afler 
the  making  of  the  said  alleged  agree- 
ment :  — 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  plaintiff^s  forbearance 
to  sue  W.  and  D.  before  the  day 
named,  was  a  condition  precedent  to 
his  right  of  action  against  the  de- 
fendant on  the  guarantee.  BoU  v. 
CoeenSy  673. 

CONTINGENT  LIABILITY. 
See  Bankrupt,  VL 

CONTRACT. 
I.  Construction  of, 

1.  By  a  contract  for  the  building 
of  a  borough  gaol,  it  was  provided, 
amongst  other  things, — ''that  no 
alterations  should  be  made  without 
the  written  authority  of  the  archi- 
tect, by  whom  the  value  of  such  al- 
terations should  be  ascertained;  and 
that  no  allowance  for  alterations 
should  be  made,  unless  the  value  of 
the  same  was  ascertained  at  the  time 
the  work  was  done,  and  entered  in  a 
book,  such  entry  to  be  submitted  to 
and  approved  of  by  the  architect," — 
"  that  no  payments  should  be  made 
to  the  contractors,  except  on  the  pro- 
duction of  a  certificate  from  the 
architect  that  a  certain  amount  of 


INDEX. 


929 


work  had  been  done ;  and  that  the 
architect  should  deliver  his  certifi- 
cate thereof  at  the  end  of  every  four- 
teen days," — and  "  that  the  contrac- 
tors should  be  entitled  to  receive  at 
the  end  of  every  fourteen  days  the 
amount  for  which  the  architect 
should  have  given  his  certificate ;  the 
amount  of  such  certificate  to  be  less 
by  certain  varying  proportions  than 
the  value  of  the  work  done,  until  90 
per  cent,  of  the  whole  should  be 
completed;  and  that  no  further  pay- 
ments  should  be  made  to  the  contrac- 
tors untU  three  ccdenda/r  months  after 
the  architect  should  have  certified  tlie 
completion  of  the  whole  work  to  his 
satisfactionj  when  one  half  of  the  re- 
mainder should  be  paid,  and  the 
balance  at  the  end  of  twelve  months 
from  the  date  of  the  architect's  cer- 
tificate of  completion : " — 

Held,  that  the  architect's  certifi- 
cate of  final  completion  was  suffi- 
cient, without  mentioning  the  amount 
remaining  due.  Pashby  v.  The 
Mayor  J  <kc.  of  Birmingham,  2. 

2.  By  the  contract  it  was  further 
provided,  that,  if  any  dispute  or  dif- 
ference should  arise  with  the  con- 
tractors in  any  way  relating  to  the 
contract,  or  if  any  question  should 
arise  between  any  of  the  several  con- 
tractors relating  to  the  proposed 
building,  such  dispute,  difference,  or 
question  should  be  settled  by  the 
architect,  whose  decision  thereon 
should  be  absolute  and  final : — Held, 
that  this  condition  applied  only  to 
disputes  as  to  the  mode  of  caiiying 
on  the  several  works,  and  not  to  dif- 
ferences between  the  contractors  and 
the  corporation  as  to  their  claim  for 
extras.     Ih, 

3.  By  agreement  in  writing,  A 
was  appointed  surveyor  or  agent  of 
B.,  for  two  years  and  a  half,  at  a 
salary  of  200^.  per  annum,  payable 
quarterly ;  and  A.  was  in  addition 
to   receive   a  commission  of  5  per  | 
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cent,  upon  the  first  year's  rent  for 
every  house  which  he  should  let  on 
B.'s  estate.  The  agreement  con- 
tained a  stipulation  "  that  under  no 
pretence  whatsoever  should  A.  con- 
tract any  debt  in  the  name  of  B.,  or 
he  considered  a^  his  agent  to  receive 
any  money  on  his  a>ccount^^  and  a 
proviso,  that,  in  the  event  of  a 
breach,  the  agreement  should  imme- 
diately cease  and  determine. 

To  an  action  against  B.  for  dis- 
missing A.  before  the  expiration  of 
the  term,  B.  pleaded  (thirdly)  that 
A.,  whilst  he  was  such  surveyor,  con- 
trary to  the  agreement,  and  without 
his  knowledge  and  authority,  and 
against  his  will,  received  from  divers 
persons  divers  sums  of  money  then 
due  and  payable  from  them  to  B.,  as 
and  under  the  pretence  of  being  B.'s 
agent  in  that  behalf,"  &c.  :— 

Held,  that  the  receipt  by  A.  of 
deposit  money  from  persons  to  whom 
he  had  agreed  to  let  houses  on  ac- 
count of  B.,  was  a  breach  of  the 
agreement,  and  a  cause  of  dismissal ; 
and  that  proof  that  he  had  done  so 
sustained  the  third  plea.  Bray  v. 
Chandler,  718. 

4.  A.  also  claimed  commission  for 
letting  certain  houses.  As  to  this, 
the  evidence  was,  that  the  agreement 
for  the  letting  was  entered  into  with 
another  agent,  K.,  but  that  the 
tenants  were  introduced  to  K.  by  A. : 
— Held,  that,  under  the  terms  of  the 
agreement,  A.  was  entitled  to  the 
commission.     lb. 

And  see  Principal  and  Agent. 


II.  Measure  of  Damages  on  Breach  of 
See  Damages,  1. 


CONVERSION. 
See  Trover. 
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COPYRIGHT. 

I.  In/HngemerU. 

1.  The  first  coust  of  the  declara- 
tion stated,  that  a  certain  song  of 
which  the  plaintiffs  were  the  pro- 
prietors had  been  sung  by  a  certain 
eminent  singer  at  certain  public  con- 
certs, and  had  acquired  great  popu- 
larity, and  became  in  great  demand ; 
that  the  plaintiff  published  it  with 
a  likeness  of  the  singer  on  the  out- 
side leaf;  and  that  the  defendant, 
after  such  publication  thereof  by  the 
plaintiff,  deceitfully  and  fraudulent- 
ly, and  without  their  consent,  caused 
to  be  printed  another  song,  the 
music,  melody,  and  words  whereof 
closely  resembled  the  music,  melody, 
and  words  of  the  plaintiffs*  song,  and 
with  an  outside  leaf  bearing  the  like- 
ness of  the  same  singer,  and  similar 
words  to  those  of  the  plaintiffs'  song, 
with  the  fraudulent  intention  of  re- 
presenting and  inducing  a  belief  that 
it  was  the  song  of  the  plaintiffs,  and 
deceitfully  and  fradulently,  and  with- 
out the  plainti£&'  consent,  offered  for 
sale  and  sold  great  numbers  thereof, 
imder  the  false  colour  and  pretence 
that  it  was  the  song  so  published  by 
the  plaintiff;  whereby  the  plaintiffs 
were  injured  in  the  sale  of  their  said 
song. 

The  second  count  was  substan- 
tially the  same,  but  limited  to  the 
piratical  use  of  the  title-page  and 
devices  on  the  outside  leaf  of  the 
plaintiffs'  song. 

The  third  count  stated  that  the 
plaintiffs  were  the  proprietors  of  the 
copyright  in  a  certain  book,  and 
that  the  defendant,  without  their 
consent  in  writing,  wrongfully  and 
injuriously  printed  for  sale  divers 
copies  of  the  said  work,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  whereby  the 
plaintiff'  profits  were  lessened. 

The  fourth  count  charged  the  de- 
fendant with  **  having  in  his  posses- 


sion for  sale,  and  selling,"  diven 
copies  of  the  work  so  unlawfully  and 
without  the  consent  of  the  plamtifik 
printed. 

The  defendant  pleaded, — to  the 
whole  declaration, — that  the  song  in 
question  was  printed  and  published 
without  the  name  and  place  of  abode 
of  the  printer  upon  the  first  or  last 
leaves  thereof,  in  violation  of  the 
statute  2  &  3  Vict.  c.  12  : — 

Held,  that  the  plea  disclosed  no 
defence  as  to  the  charges  in  the  third 
and  fourth  coimts;  and  semble  that 
it  could  not  be  taken  distributively. 
ChappeU  V.  Ihwidson,  194. 

2.  Quasref  whether  the  third*  and 
fourth  counts  were  bad  for  not  shew- 
ing that  the  alleged  infringement  of 
copyright  took  place  in  England?  lb, 

3.  QiLCBre,  whether  the  want  of  an 
allegation  in  the  third  and  fourth 
counts,  that  the  copyright  had  been 
registered  at  Stationers'  Hall,  pursu- 
ant to  the  5  &  6  Vict.  c.  45,  s.  24, 
was  an  answer  to  the  action?     lb, 

4.  Semble,  that  the  non-r^;istra- 
tion  should  at  all  events  have  been 
pleaded.     lb, 

II.  Expwnging  or  varying  Entry  ai 
Stationer  8^  Hall, 

1.  The  court  will  not  exercise  its 
power  under  the  14th  section  of  the 
Copyright  Act,  6  k  (y  Vict,  a  45,  to 
expunge  an  entry  of  proprietorship 
of  copyright  in  the  registry  book  at 
Stationers'  Hall,  unless  it  be  clearly 
and  unequivocally  shewn  that  it  is 
false,— or  vary  it,  unless  satisfied  by 
affidavit  that  in  so  doing  they  would 
make  a  true  entry, — repudiating  the 
power  exercised  by  the  court  of 
Queen's  Bench  in  Ex  parte  Da/vidion, 
2  Ellis  &  B.  577.  Ex  parte  David- 
son, 297. 

2.  The  author  of  a  song  being  in 
America,  and  wishing  to  secure  to 
himself  the  copyright  in  England 
and  in  America  by  a  simaltandoiu 
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publication  in  both  countries,  sent 
instmctions  to  his  publishers  here  to 
publish  it  in  London  on  a  given  day. 
The  publishers  did  so,  and  caused  an 
entry  to  be  made  in  the  registry 
book  at  Stationers*  Hall,  in  which 
they  described  tfiemselves  as  the  pro- 
prietors of  the  copyright.  A.  pirated 
the  song  in  ▼this  country,  and  the 
author  afterwards  procured  a  judge's 
order  to  vary  the  entry  by  substi- 
tuting hia  name  as  the  proprietor, 
and  obtained  an  injunction,  and 
brought  an  action  against  A.  for  the 
infringement  of  his  right. 

Qiujere.  whether,  under  these  cir- 
cumstances, A.  was  a  "party  ag- 
grieved" within  the  14th  section  of 
the  Copyright  Act,  so  as  to  be  en- 
titled to  ask  the  court  or  a  judge  to 
expunge  or  vary  the  amended  entry  1 
lb. 


CORPORATION. 

Whether  an  action  for  a  fraudu- 
lent representation  will  lie  against  a 
trading  corporation, — quasre?  SembUy 
per  Willes,  J.,  that  it  wilL  Lawscm, 
V.  The  Bcmk  of  London,  84. 


COST-BOOK  MINE. 
See  Mine. 

COSTS. 

I.  Of  Mortgage, 

The  proposed  mortgagee's  solicitor 
has  no  claim  for  his  charges  against 
the  proposed  mortgagor,  where  the 
negotiation  for  the  mortgage  goes  off 
through  the  default  of  the  latter :  he 
must  look  to  the  person  who  retains 
him,  leaving  him  to  his  remedy 
against  the  party  who  occasioned  the 
froitlesa  expense.  WUkmionY.Qrcmt, 
319. 

3p 


II.  Of  Abortive  Proceeding, 

An  order  was  obtained  by  the 
plaintiff  for  a  reference  to  the  master 
under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125;  but  the  master  de- 
clining to  take  it,  the  plaintiff  ob- 
tained an  order  to  rescind  the  for- 
mer order,  and  proceeded  to  trial: 
— Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  these  pro- 
ceedings as  costs  in  the  cause.  Grtb- 
ble  V.  BiLchanan,  691. 

III.  Of  County-Court  Appeal. 

The  successful  party  on  an  appeal 
from  a  decision  of  a  county-court  is 
entitled  to  the  costs  of  the  appeal 
Foster,  App.,  Smith,  Resp.,  161. 

IV.  Of  Reference  and  Atoard, 
See  Arbitrajient,  IV. 

COUNTY-COUBT,  11. 

COUNSEL. 

Authority  of 

The  court  will  not  inquire  into 
the  authority  of  counsel  to  agree  to 
a  compromise  of  a  cause  at  nisi  prius. 
Swinfen  v.  Swinfen,  485. 

COUNTERPART. 
See  Evidence,  IV. 

COUNTY-COURT. 

I.  Appeal  from, 

1.  On  a  trial  in  the  county-court, 
the  plaintiff  having  closed  his  case,  it 
was  submitted  by  the  advocate  on 
the  part  of  the  defendants  that  there 
was  no  evidence  to  go  to  the  jury. 
The  judge  deciding  that  there  was, 
evidence  was  offered  on  the  part  of 
the  defendants,  and  a  verdict  was 
ultimately  found  for  the  plaintiff : — 
Held,  that  the  defiBadaaits  did  notby 
2 


calling  vitnesaea  preclude  themselTea 
&om  appealing  on  the  ground  that 
the  judge  had  ruled  erroneously. 
The  Oreat  Northern  RaUvtay  Coiii- 
pony.^pp.,  Bimell,  Besp.,  675. 

2.  CobCi.] — ^Xhe  Bucceasful  party 
on  an  appeal  &om  a  decision  of  a 
coonty-court  in  entitled  to  the  costs 
of  the  app^  JWter,  App.,  SmUh, 
tteep.,  161. 

II.  Coita. 

1.  ITnlees  the  pliuntiff,  in  an  ac- 
tion of  contract  for  vhich  a  plaint 
might  have  been  entered  in  the 
county-oourt,  lYcptwn  more  tbaii  20^., 
whatever  the  amount  of  hia  claim, 
and  whether  reduced  \)y  payment, 
by  t^ider,  or  hj  set-off,  he  ia  by  the 
11th  aeotion  of  the  13  &  14  Yict.  c. 
61,  deprived  of  coeta,  nnleia  the 
judge  certifiea  at  the  trial,  under  s. 
12,  or  he  obtains  a  rule  or  order 
under  the  Ifi  &  16  Yict.  c.  5i,  s.  i. 
Atherojt  v.  Fovlket,  261 ;  Rvmiley  \. 
Irwin,  312. 

2.  The  plaintiff  was  a  butcher, 
carrying  on  his  businesa  within  the 
jurisdiction  of  the  county-court  of 
A.  The  defendant  resided  within 
the  jurisdiciion  of  the  county-court 
of  B.  The  plaintiff  sued  the  defend- 
ant in  the  superior  court  for  a  bill, 
some  of  the  items  of  which  consisted 
of  goods  which  had  been  ordered  in 
the  A.  district,  but  delivered  in  the 
R  district: — 

Held,  confirming  £Vtm6^  v.'J^i^ 
royd  and  Wood  v.  Perry, — that  the 
whole  formed  one  "  cause  of  action," 
and,  as  a  part  of  it  arose  in  the  juris- 
diction within  which  the  defendant 
resided  (and  within  30  miles),  there 
was  no  concurrent  jurisdiction  within 
the  9  A  10  Vict.  o.  95,  s.  128,  and 
consequently  the  jilaintiff  was  not 
entitled  to  costs  Bonsey  v.  Words- 
u>orA,32B. 

3.  The  court  will  not  enlarge  the 
time  for  shewing  cause  against   a 


rule  to  enter  a  so^estion  under  the 
city  small  debts  act,  to  deprive  the 
plaintiff  of  costs,  in  order  to  enable 
the  plaintifi"  to  apply  to  the  judge 
for  a  certificate.  Ward  v.  Cardtoell, 
■639. 

COVENANT. 
I.  ConttnKtwn  of~ 

1.  By  indenture  A.  demised  to  B.  a 
messuage  and  premiseB  for  twenty- 
one  years.  The  lease  craitained  a 
covenant  to  repair,  and  a  covenant 
that  B,  his  executors,  adminis- 
trators, and  assigns  should  at  the 
determination  of  the  term  yield  up 
the  premises  to  the  plainti^  his  exe- 
cutors, ha.,  "  together  with  all  wsins- 
eots,  vyvndmea,  shutters,  fastenings, 
Ac.,  and  other  things  which  then 
were  or  at  any  time  thereafter  should 
be  thereunto  affixed  or  belonging 
(looking-glasses  and  furniture  ex- 
cept«d);  and  together  also  with  all 
sheds  and  other  erections,  buildings 
and  improvemaUa  which  should  be 
erected,  built,  or  made  upon  tbe  de- 
mised premises,  in  good  repair  and 
condition." 

An  assignee  of  the  lease,  during 
the  term,  removed  an  old  shop- 
window,  and  pafc  up  in  ita  place  a 
plate-glass  front,  but  without  in  any 
manner  fastening  it  (except  by  means 
of  wedges^  to  the  premises : — 

Held,  tbat,  whether  an  "  improve- 
ment" within  the  meaning  of  the 
covenant  or  not,  this  plate-glass 
front  was  at  all  events  a  "  window* 
belonging  to  the  demised  premises, 
and  therefore  that  it  could  not  be 
removed.     Burt  v.  HatUtt,  162. 

2.  Affirmed,  on  error,  Badett't. 
Durt,  893. 

II.  Implied  CovenatU. 

Covenant    The  finrt  cotmt  alleged 

I  that  the  defendant  and  one  L.  car- 

!  ried  on  business  in  co-partnership, 

1  and  that,  by  indenture  between  the 
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defendant  and  L.  of  the  first  part, 
the  plaintiffs  of  the  second  part,  &c., 
it  was  witnessed  that  the  defendant 
and  L.,  and  each  of  them,  granted, 
assigned,  and  transferred  to  the 
plaintiff  all  the  co-partnership  stock, 
debts,  sums  of  money,  and  all  other 
the  personal  estate  and  effects  and 
property  of  them  the  defendant  and 
L.  as  such  co-partners.  It  then 
averred,  that,  at  the  time  of  the 
making  of  the  indenture,  the  defend- 
ant was  indebted  to  the  co-partner- 
ship in  240/.,  being  part  of  the  debts, 
sums  of  money,  and  personal  estate 
and  effects  and  property  of  the  de- 
fendant and  L.,  as  such  co-partners; 
and  it  assigned  for  a  first  breach, 
non-payment  of  the  240/. 

There  was  a  second  breach,  al- 
leging that,  at  the  time  of  the  making 
of  the  indenture,  a  bill  of  exchange 
for  120/.,  payable  to  the  order  of  the 
defendant,  and  then  being  in  the 
possession  of  the  defendant,  was  part 
of  the  personal  estate  and  effects  and 
property  of  the  defendant  and  L.  as 
such  co-partners,  and  that  the  de- 
fendant made  default  in  transferring 
the  said  bill  of  exchange,  and  the 
right  to  the  money  therein  specified, 
to  the  plaintiff,  and,  after  the 
making  of  the  indenture,  incapaci- 
tated himself  from  so  doing,  and 
from  conferring  on  the  plaintifis  any 
right  or  title  to  receive  the  money 
specified  in  the  said  biU,  by  then 
parting  with  the  possession  of  the 
said  bill  in  such  manner  and  on  such 
terms  as  so  to  incapacitate  himself, 
and  thereby  the  defendant  prevented 
the  plaintiffs  from  acquiring  or  hav- 
ing any  right  or  title  as  aforesaid  to 
the  said  money,  contrary  to  the  said 
indenture : — 

Held,  on  demurrer, — that  there 
was  no  implied  covenant  on  the  part 
of  the  defendant  to  pay  to  the  plain- 
tiffs the  sum  due  from  him  to  the 
co-partnership,    and   therefore  that 


the  defendant  was  entitled  to  judg- 
ment on  the  first  breach, — but  that 
there  was  an  implied  covenant  on 
his  part  not  to  do  anything  in  dero- 
gation of  his  deed,  and  therefore  that 
the  plaintiffs  were  entitled  to  judg- 
ment as  to  the  second  breach. 
AuUon  y.  Atkins,  249. 

CRASSA  NEGLIGENTIA. 
See  Attorney,  I. 

CROWN  GRANT. 
See  Prescriptive  Right. 


DAMAGES. 

MeasiMre  of, 

1.  On  Breach  of  Contract,] — Upon 
the  breach  of  a  contract  for  the  sale 
of  shares,  the  proper  measure  of 
damages  is,  the  difference  between 
the  contract  price  and  the  market 
price  at  the  time  of  the  breach. 
jPotoell  V.  Jeaaop,  336. 

2.  In  Action  for  a/n  vrregula/r  Dis- 
tress.]—The  11  G.  2,  c.  19,  s.  19, 
only  entitles  the  tenant  to  recover 
in  an  action  for  any  irregularity  in 
dealing  with  a  distress,  when  actual 
damage  is  proved. 

The  plaintiff  declared  in  case  for 
an  irregular  distress,  alleging  in  one 
coimt  that  the  defendant,  having 
distrained  certain  growing  wheat  as 
a  distress  for  rent,  and  having  caused 
the  same  to  be  cut  and  carried 
away,  instead  of  impounding,  ap- 
praising, and  selling  the  same,  suf- 
fered other  persons  to  carry  the 
same  away  and  convert  the  same  to 
their  own  use,  whereby  the  plaintiff 
was  injured,  and  was  deprivcKi  of  the 
surplus. 

There  was  also  a  count  in  trover. 

The  evidence  was,  that  the  de- 


fondant  Bsised  the  plaintiff'a  grow- 
ing wheat  u  a  distress  for  rent,  and 
sold  it  (for  its  full  value)  on  the 
premises  in  a  growing  state, — that 
the  purchaser  ont  the  wheat,  and  car- 
ried it  away, — and  that  the  surplus 
ofthe  proceeds  of  the  sale,  after  satis- 
fying the  rent,  was  paid  over  to  the 
plaintiff.  The  jury  fouud  that  the 
plaintiff  sustained  no  damage  by. the 
transaction : — 

Held,  that,  upon  these  facts,  and 
upon  this  finding,  the  plaintiff  was 
not  entitled  to  recover  even  nomioal 
damages  u|>on  either  count  JRod- 
gera  v.  Parker,  112. 

3.  Agaimt  a.  Joint -Stock  Com- 
pany, for  loUhhioldiTig  Skaree.'\ — In 
-on  action  against  a  joint-stock  com- 
pany for  improperly  withholding 
shares  after  a  tender  of  the  sum  due 
for  calls  and  int«reBt,  the  proper 
measure  of  damagea  is  the  value  of 
■hares  at  the  market  price  of  the  day 
of  the  tender,  deducting  the  amount 
of  calls  and  interest.  Oockerell  v.  Tha 
Van  JXemen'a  Land  Company,  454. 

DEFAMATION. 
JPrivUeffed  OwtnwtniccKton. 
The  defendant  having  given  no- 
tice of  dismissal  to  his  footman  and 
oook,  they  separately  went  to  him 
and  asked  his  reason  for  discharging 
them,  when  he  told  each  (in  the  ab- 
senoe  of  the  other)  that  he  (or  she) 
was  discharged  bec^iuse  both  had 
been  robbing  him ;  whereupon  each 
brought  an  action  for  the  words  so 
Spoken  to  the  other:  Held,  a  privi- 
iM^ed  communication.  ifajiby  v. 
Witt,  044 ;  Eaitimead  v.  Witt,  544. 


DEMURRER 

ArgwneiU  of. 

'W^«r«tW!D  pUm  an  cieniun:^  to, 


aad  the  deraairer  £uls  as  to  one, 
and  the  defendant  elects  to  amend 
the  other,  the  only  mle  'Uie '  court 
can  pronounce,  is,  a  role  for  the  de- 
fendant to  be  at  liberty  to  amend. 
Fianciani  y.  The  London  and  Soutit 
Wettem  Railvxiy  Cornpany,  226. 

DEPOSIT. 
Sk  Joint-Stock  Cokpaiti,  I. 


DISTRESa 
£Jeet  of  Payment  of  Rent  under. 

1.  Payment  of  rent  under  a  dis- 
tress is  not  a  conclnsive  admission  of 
title  in  the  distrainor,  bat  may  be 
rebutted  by  shewing  that  he  never 
had  any  titla     Knight  v.  Cox,  645. 

2.  l^e  plaintiff  claimed  as  execu- 
trix and  devisee  of  the  administra- 
trix of  one  of  three  lessors,  and 
shewed  that  T«nt  had  been  paid  by 
the  defendant  (the  lessee)  to  her  tes- 
tatrix and  to  herself, — on  two  occa- 
sions, after  distress: — Held,  that 
this  prim&  facie  cose  was  answered 
by  shewing  that  one  of  the  other 
lesson  was  still  living.     Ih. 


DISTRIBUTITE  PLEAa 
Ste  PiAADiNa,  IL 


EASEMENT. 
I.  Right  of  Way. 
Period  of  Enjoyment] — The  en- 
joyment of  an  easi^meut  as  of  right, 
for  twenty  (or  forty)  years  next  be- 
fore the  commencement  of  the  soit, 
within  the  statute  2  &  3  W.  4,  c 
71,  means  a  conftnwws  enjoyment  (U 
of  right,  for  twenty  (or  forty)  yean 
next  before  the  commencement  of  the 
suit,  of  the  easement  as  an  easement, 
without  interruption  acquiesced  in 
for  a  yafr :  and  suoh  right  is  defeat- 
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ed  by  unity  of  poBseasion  during  all 
or  part  of  the  period  of  enjoyment, 
though  such  unity  of  possession  has 
its  inception  after  the  completion  of 
the  twenty  (or  forty)  years.  BcUtis' 
hiU  V.  Beed,  696. 

Therefore,  whei-e  the  plaintiff  had 
enjoyed  a  way  as  of  right,  and  with- 
out interruption,  from  1800  to  1855, 
when  the  action  was  brought: — 
Held,  that  his  claim  under  the  sta- 
tute was  defeated  by  a  unity  of  pos- 
session from  1843  to  1853.     lb, 

II.  Ea/V€8'Drip, 

Meamire  of  Damages.] — In  an  ac- 
tion by  a  reversioner  for  the  removal 
of  the  eaves  from  his  house,  and  the 
erection  of  a  building  with  eaves 
and  a  gutter  overhanging  his  wall, 
— evidence  of  diminution  of  the 
saleable  value  of  the  plaintiff's  pre- 
mises in  consequence  of  the  nuisance, 
was  rejected ;  and,  it  appearing  that 
the  cost  of  replacing  the  tiles  which 
had  been  removed  would  not  exceed 
30^.,  and  the  defendant  having  paid 
40^.  into  court  on  account  thereof,  the 
jury  were  directed  to  find  for  the  de- 
fendant, if  they  thought  the  sum  paid 
in  was  sufficient  to  cover  the  actual 
damages  sustained  by  the  plaintiff: — 

Held,  that  the  evidence  tendered 
was  properly  rejected,  and  the  direc- 
tion right, — the  true  measure  of 
damages  in  such  a  case  being,  not 
the  diminution  in  the  saleable  value, 
although  the  nuisance  might  be  of 
a  permanent  character,  but  such 
damages  as  the  jury  might  think 
sufficient  to  compel  the  defendant 
to  abate  the  nuisance.     Ih, 

EVIDENCK 

I.  To  take  a  Case  out  of  the  Statute 
of  Limitations. 

A.  and  B.,  bankers  at  Frankfort, 
sued  0.  on  a  bill  of  exchange 
which   became   due  on   the  2nd  of 


December,  1848.  The  defendant 
pleaded  the  statute  of  limitations; 
to  which  the  plainti£&  replied,  that^ 
at  the  time  of  the  accruing  of 
the  causes  of  action,  they  were  b^ 
yond  the  seas,  and  that  they  did 
not,  nor  did  either  of  them,  come  to 
this  country  imtil  within  six  years 
before  the  commencement  of  the 
action. 

In  support  of  the  replication,  A. 
was  cidled.  He  stated  that  he  was 
not  in  England  at  any  time  between 
the  maturity  of  the  bill  and  the  year 
1851 ;  and  that  his  partner  R,  had 
never  been  in  England.  Upon 
cross-examination,  he  admitted  that 
B.  was  occasionally  absent  from 
Frankfort  for  three  or  four  days, 
and  sometimes  for  a  week  or  a 
month  together: — 

Held,  that  this  was  evidence  to 
go  to  the  jury ;  and  that  it  was  not 
necessary  to  call  B.  himself  to  nega- 
tive his  having  been  in  England. 
Koch  V.  Shepherd,  191, 

II.  To  explain  a  written  Contract 

The  defendants  chartered  a  ship 
from  Sunderland  to  Carthagena,  en- 
gaging that  she  should  "with  all 
possible  despatch  load  in  the  south 
dock,  in  the  customary  manner, 
from  the  defendants'  agents,  a  full 
and  complete  cargo  of  coke,  to  he 
loaded  in  regvla/r  turn.**  In  an  ac- 
tion for  not  loading  the  ship  "  in  re- 
gular turn,"  pursuant  to  the  char^ 
terparty, — Held,  that  evidence  was 
not  admissible  to  shew,  that,  accord- 
ing to  the  custom  of  the  port  of 
Sunderland,  under  such  a  contract, 
the  ship  owner  was  boimd  to  wait 
his  turn  according  to  a  list  kept  by 
a  coke  manufacturer  not  wj^med  in 
the  corUrorCt,  but  mentioned  at  the 
time  the  contract  was  entered  into^ 
provided  reasonable  despatch  was 
used,     Hudson  v.  Clwwntson,  213. 

And  see  GilleU  tr.  (>ffbr,  905. 
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III.  Fremtmptive  Evidence. 

An  unstamped  charterparty  was, 
within  the  fourteen  days  allowed  by 
the  5  &  6  Vict  c.  79,  s.  21,  for 
stamping  such  instruments  without 
payment  of  a  penalty,  delivered  at 
the  office  of  the  sub-distributor  of 
stamps  at  C,  for  the  purpose  of 
its  being  transmitted  to  London  to 
be  stamped,  the  proper  amount  of 
stamp-duty  and  postage  being  left 
with  it.  The  clerk  in  that  office  to 
whom  it  was  delivered,  proved  that 
he  sent  to  London  all  documents  left 
with  him  for  that  pui-pose,  but  he 
had  no  recollection  of  the  document 
in  question.  The  clerks  in  the  o^ce 
in  London  were  unable  to  say  whe- 
ther or  not  the  document  reached 
their  hands :  but  they  said,  that,  if 
it  did,  it  would  in  usual  course  be 
returned  to  the  district-office  in  the 
country.  The  clerk  at  C.  could  not 
say  whether  the  document  was  re- 
turned to  him  or  not;  but  he  stated, 
that,  on  search  being  made  for  it,  no 
trace  of  it  could  be  discovered : — 

Held,  that  this  sufficiently  raised 
a  presumption  that  the  document 
was  stamped,  so  as  to  let  in  second- 
ary evidence  of  its  contents.  Clos- 
mackttc  V.  Carrel,  36. 

IV.  CounterpcMrt  of  Lease, 

In  an  action  for  rent  upon  an  in- 
denture of  lease,  the  defendant 
pleaded  non  demisit  The  counter- 
part was  held  sufficient  evidence  of 
the  demise.  Houghton  v.  Jicenig, 
235. 

V.  Acts  of  Ovmerehip, 

Upon  a  question  whether  a  piece 
of  waste  land  lying  between  a  high- 
way and  the  plaintiff's  inclosed  land 
belonged  to  the  plaintiff,  or  to  the 
lord  of  the  manor: — Held,  that 
grants  by  the  lord  of  other  slips  of 
waste  land  on  either  side  of  the  same 
road,  abutting  on  inclosed  lands  of 


the  lord  himself  and  of  other  per- 
sons, were  admissible  for  the  pur- 
pose of  shewing  that  the  locus  in 
quo  was  part  of  the  waste  of  the 
manor,  without  shewing  continuity. 
Dendy  v.  Siinpeon,  831. 

EXECUTION. 

On  a  Reference  under  the  11  d:  \% 
Vict.  c.  125,  *.  3. 

The  form  (No.  10)  of  the  writ  of 
execution,  where  matter  of  account 
is  referred  to  and  decided  on  by  an 
arbitrator,  officer  of  the  court,  or 
county-court  judge,  as  settled  by  the 
judges  by  the  rule  of  Michaelmas 
Vacation,  1854,  does  not  dispense 
with  the  signing  of  judgment  or  the 
obtaining  a  rule  or  order  under  the 
1  &  2  Vict.  c.  110,  s.  18.  KendU  v. 
MerreU,  173. 


FALSE  REPRESENTATION. 
See  Fraudulent  Representatiok. 

FELONY. 

To  entitle  the  owner  of  stolen  pro- 
perty to  maintain  an  action  for  con- 
verting it  against  a  third  person,  in 
whose  possession  he  finds  it,  it  is  not 
necessary  that  he  should  first  have 
prosecuted  the  felon.  Lee  v.  Bayee, 
599. 
And  see  Railway  Compakt,  II,  3. 

FIXTURES. 
See  Lakdlobd  aud  Tenakt,  V. 

FORBEARANCE. 

See  GUARANTEK 

FOREST. 
See  PRESCRipnyB  Right. 
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FORFEITURR  | 

See  Joint-Stock  Company,  II. 

FORGERY. 
See  Bill  of  Exchange. 

FOREIGN  PRINCIPAL. 
See  Principal  and  Agent. 

FRAUDS,  STATUTE  OF. 
See  Statute  op  Fbauds. 


FRAUDULENT  CONVEY- 
ANCK 

See  Bankrupt,  L 

FRAUDULENT  REPRESEN- 
TATION. 

\,  For  Misrepresentation  as  to  the 
Cluj/racter  and  Credit  of  a  Third 
Person^  under  9  G.  4,  c,  14,  s.  6. 

1.  An  action  will  lie  for  a  felse  re- 
presentation m  writing  as  to  the 
character  and  circumstances  of  a 
third  person,  whereby  the  plaintiff 
was  induced  to  give  credit  to  such 
third  person,  although  the  plaintiff 
might  have  been  in  part  influenced 
by  subsequent  oral  representations 
of  the  defendant, — ^if  the  jury  are 
satisfied  that  the  plaintiff  was  sub- 
stantiaUy  induced  by  the  written 
representation  to  give  the  credit. 
Tatton  V.  Wade,  371. 

2.  A  declaration  stated  that  the 
plaintiff  had  established  a  bank  in 
London  called  "  The  Bank  of  Lon- 
don,*' and  was  the  first  person  who 
had  established  a  bank  by  or  under 
that  name,  and  had  established  the 
said  bank  at  great  expense,  and 
caused  the  name  to  be  published  and 
affixed  on  the  offices  of  the  said  bank, 
so  that  the  same  might  be  seen  and 


known  by  the  public,  and  had  caused 
prospectuses  of  the  said  bank  to  be 
printed  and  circulated  with  the  said 
name  and  title  of  "The  Bank  of 
London  *'  thereon,  and  the  said  bank 
was  then  commonly  known  by  the 
name  of,  and  was  the  only  bank 
named  or  styled  "The  Bank  of 
London  ; "  whereby  the  plaintiff  had 
acquired  and  was  acquiring  great 
gains  and  profits.  It  then  proceeded 
to  allege  that  the  defendants,  intend- 
ing to  injure  the  plaintiff' in  his  said 
hank,  and  the  said  business  of  his 
said  bank,  afterwards,  and  while  his 
said  bank  was  the  oidy  bank  named 
or  styled  "The  Bank  of  London," 
wrongfully  and  fraudulently  esta- 
blished a  certain  other  bank  in  Lon- 
don under  the  name,  style,  and  title 
of  "  The  Bank  of  London,"  in  imitation 
of,  and  as  representing,  the  said  Bank 
of  London  of  the  plaintiff,  and  wrong- 
fully and  fraudulently  transacted 
business  at  the  said  bank  so  established 
by  the  defendants  under  the  said 
name,  and  under  the  false  colour  and 
pretence  that  the  same  was  the  bank 
established  by  the  plaintiff;  and 
that  thereby  the  plaintiff  had  been 
prevented  from  carrying  on  his 
business  at  the  said  bank  so  esta- 
blished by  him,  so  fully  and  exten- 
sively as  he  would  otherwise  have 
done,  and  had  been  deprived  of 
profits;  and  that  b^  means  of  the 
premises  divers  persons  were  induced 
to  believe  and  did  believe  that  the 
bank  so  established  by  the  defend- 
ants was  the  bank  called  "  The  Bank 
of  London  '*  established  by  the  plain- 
tiff:— 

Held,  that  the  declaration  dis- 
closed no  cause  of  action,  it  not  being 
averred  that  the  plaintiff  had  ever 
carried  on  the  business  of  a  banker. 
Lanjoson  v.  The  Bank  of  London,  84. 

3.  Whether  an  action  of  this 
description  will  lie  against  a  (trading) 
corporation, — quaere  1     Ih, 
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4.  Semble  (per  WiUes,  J.),  that 
it  wilL    lb. 

IL  In  Course  of  a  judicial  Proceed- 
ing. 

No  action  lies  against  a  man  for  a 
statement  made  by  him,  whether  by 
affidavit  or  vivft  voce,  in  the  course 
of  a  judicial  proceeding,  even  though 
it  be  alleged  to  have  been  made 
''  fidsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause.** 
Bens  Y.  Smith,  126. 


GARNISHMENT. 

See  Common  Law  Frocedube  Act, 
1854,  88.  61—63. 

GRANT. 
See  PjuscBipnYE  Right. 

GUARANTEE. 

Construction  of. 

1.  The  declaration  stated,  that,  by 
an  agreement  made  between  the 
plaintiff  and  W.  and  D.,  it  was 
agreed,  that,  in  consideration  of  the 
plaintiff  agreeing  to  supply  one  F. 
with  timber  bo  the  value  of  200/.,  the 
said  W.  and  D.  severally  agreed  to 
guarantee  to  the  plaintiff  the  due 
payment  of  any  amount  for  such 
timber  not  exceeding  200/.,  within  six 
months  from  the  date  of  the  sale  of 
the  said  timber;  that,  in  pursuance 
of  such  agreement,  the  plaintiff  sup- 
plied timber  to  the  amount  of  153/. 
10*.  Ic/.  to  F. ;  that  afterwards,  and 
whilst  the  said  timber  was  unpaid 
for,  and  before  the  period  of  six 
months  from  the  date  of  the  sale  had 
elapsed,  the  plaintiff  became  dissatis- 
fied with  such  guarantee  so  given  by 
W.  and  D. ;  and  thereupon  by  another 
agreement  between  the  plaintiff  and 
the  defendant,  after  reciting  the  said 


guarantee,  that  the  plaintiff  had  de- 
livered timber  to  the  value  of  153/. 
10*.  \d.^  and  that  the  plaintiff  was 
not  satisfied  with  such  guarantee,  the 
defendant,  at  the  request  of  W.  and 
D.,  in  consideration  of  the  premises f 
and  of  tfie  plaintiff  forbearing  to  take 
any  proceedings  against  W.  and  /)., 
gu^aranteed  to  the  plaintiff  payment 
of  the  said  sum  of  153/.  10*.  Id,  on 
the  1 3th  of  December  then  next 
Breach,  that,  although  the  plaintiff 
had  done  all  things  on  his  part  to 
entitle  him  to  be  paid  by  the  defend- 
ant the  said  sum  of  153/.  10*.  M, 
the  defendant  had  not  paid  the  same, 
or  any  part  thereof 

Fourth  plea, — that  the  pMntiff 
had  not  done  everything  on  his 
part  to  entitle  him  to  be  paid  by  the 
defendant  the  said  sum  of  1 5  3/.  1 0*.  1  d., 
inasmuch  as  he  the  plaintiff  did  not 
forbear  to  take  the  said  proceedings 
in  the  declaration  mentioned  against 
the  said  W.  and  D.,  but,  on  the  con- 
trary, took  such  proceedings  before 
the  said  13th  of  December  next 
after  the  making  of  the  said  alleged 
agreement : — 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  plaintiff's  forbearance 
to  sue  W.  and  D.  before  the  day 
named,  was  a  condition  precedent  to 
his  right  of  action  against  the  defend- 
ant on  the  guarantee.  EoU  v.  Cozens, 
673. 

2.  Semble,  that  the  guarantee  im- 
ported a  forbearance  to  sue  W.  and  D. 
until  the  13th  of  December  next 
after  its  date.     lb. 


HABEAS  CORPUa 

Ad  tes^yicandwn. 

The  court  granted  a  habeas  corpus 
ad  testificandum  to  bring  up  a  pri- 
soner in  civil  custody  for  the  pur- 
pose of  giving  evidence  before  as 
arbitrator.    Mwrsden  v.  Overhury,  34. 
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Wcurrcmty  on  Sale  of, — See  Sale,  II. 


IMPROVEMENTS. 
See  Landlord  and  Tenant,  V. 

INCLOSURK 
See  Prescriptive  Right. 

INSPECTION  OF  DOCUMENTS. 

Under  17  ^  18  Vict  c.  125,  a.  46,— 

See  Practice,  VI. 

INSURANCE. 

Construction  of  Policy, 

A  policy  of  assurance  entered  into 
with  a  mutual  insurance  association 
contained  amongst  others  a  regula- 
tion (the  sixteenth)  wJiich  provided, 
that,  if  a  ship  insured  in  the  asso- 
ciation should  be  mortgaged  for  any 
debt,  the  owner,  being  a  member  of 
the  association,  should  not  have  any 
claim  by  virtue  of  the  policy,  nor 
should  any  assignee  of  such  policy 
have  any  claim  for  any  loss,  unless 
previously  to  such  loss  such  member 
shoidd  have  delivered  to  the  secre- 
tary an  undertaking  in  writing  of 
the  mortgagee  or  assignee  to  pay  all 
sums  which  might  thereafter  become 
due  from  such  member  in  respect  of 
such  ship. 

In  an  action  upon  the  policy  for  a 
total  loss,  the  defendant  pleaded, 
that  the  ship  was  mortgaged,  and 
that  the  plaintiff  did  not  previously 
to  the  happening  of  the  loss  deliver 
to  the  secretary  an  imdertaking  of 
the  mortgagees  to  pay  all  moneys 
whioh  might  thereafter  become  due 


from  the  plaintiff  in  respect  of  the 
ship. 

The  plaintiff  replied,  that  the  de- 
fendant had  notice  of  the  mortgage, 
and  afterwards,  without  requiring 
the  undertaking,  from  time  to  time 
demanded  and  received  from  the 
mortgagees  all  sums  which  became 
due  fi-om  the  plaintiff  in  respect  of 
the  ship,  and  the  contributions  for 
which  the  plaintiff  as  a  member  of 
the  association  became  liable  : — 

Held,  that  the  replication  was  no 
answer  to  the  plea, — ^the  giving  of 
the  undertaking  required  by  the  six- 
teenth regulation  being  a  condition 
precedent.     Hughes  v.  Tindall,  98. 


INTEREST  IN  LAND. 

See  Mine,  II. 

Statute  of  Frauds,  I. 

INTERROGATORIES. 

Under  17  d-  18  Vict  c,  125,  s.  51. 

1.  SemblCf  that  the  answers  to  in- 
teri'ogatories  under  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict, 
c.  125,  8.  51,  ought  not  to  be  general, 
but  should  answer,  or  assign  reasons 
for  refusing  to  answer,  each  inter- 
rogatory specifically.  Chester  v. 
Wortley,  239. 

2.  Where  a  party  objects  to  the 
sufficiency  of  the  answers,  and  seeks 
to  have  a  viva  voce  examination  un- 
der s.  53,  he  must  apply  promptly. 
lb, 

3.  It  ia  no  ground  for  refusing  to 
answer  interrogatories  under  the  51st 
section  of  the  Common  Law  Proce- 
dure Act,  1854,  17  <k  18  Vict  c. 
125,  in  an  action  for  the  infringe- 
ment of  a  patent,  that  the  answers 
may  expose  the  defendant's  cus- 
tomers to  actioius.  TeUey  v.  Eastonf 
643. 
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JOINT-STOGK  COMPANY. 

I.  Liability  of  Directors, 

1.  The  rule  which  entitles  a  sub- 
scriber to  a  scheme  which  proves 
abortive  to  recover  back  his  deposit, 
applies  to  the  case  of  a  company  es- 
tablished for  the  working  of  a  mine 
upon  the  cost-book  principle.  Joh/nr 
aan  v.  GoaleU,  728. 

2.  Seven  individuals  associated 
themselvestogether  for  the  formation 
and  working  of  a  mine  upon  the  cost- 
book  principle,  and  issued  a  pro- 
spectus describing  the  company  as 
having  a  capital  of  12,000^.,  in  12,000 
shares  of  IL  each,  to  be  paid  up  on 
allotment;  and  stating  that  the 
money  was  to  be  paid  to  Messrs.  L. 
&  Co.,  the  bankers  of  the  company. 
The  plaintiff  applied  for  and  ob- 
tained an  allotment  of  fifty  shares, 
and  paid  50L  to  the  bankers,  who 
gave  him  a  receipt  describing  that 
sum  as  having  been  received  by  them 
for  the  company.  The  plaintiff  af- 
terwards discovering  that  only  4720 
shares  had  been  allotted,  and  that 
the  deposits  had  been  paid  upon  685 
shares  only,  brought  an  action  against 
the  directors  to  recover  back  his  de- 
posit, on  the  ground  of  failure  of 
consideration : — Held,  that,  although 
the  account  in  the  books  of  the 
bankers  was  kept  in  the  names  of 
five  of  the  directors  only,  the  whole 
seven  were  liable.     lb. 

II.  Forfeiture  of  Shares. 

1.  Notice.] — By  an  act  incorpo- 
rating a  joint- stock  company,  the  di- 
rectors were  empowered  to  make 
calls,  giving  twenty  days  notice  of 
the  time  and  place  of  payment  in  the 
London  Gazette  and  in  two  or  more 
of  the  daily  London  newspapers; 
and  it  was  enacted,  that,  if  any  pro- 
prietor of  shares  should  neglect  or 
refuse  to  pay  his  calls  ^*  during  the 
space  of  three  calendar  months  next 


after  the  time  appointed  for  payment 
thereof,"  the  person  so  neglecting  or 
refusing  should  absoltUely  /or/eit  all 
his  share  in  the  capital  stock  of  the 
company,  and  all  profits  and  advan- 
tages thereof,  to  and  for  the  use  and 
benefit  of  the  company;  and  all 
shares  so  forfeited  should  or  might  at 
any  time  thereafter  be  sold  at  a  pub- 
lic sale;  but  that  ''no  advantage 
should  be  taken  of  such  forfeiture  of 
any  share  or  shares  until  after  thirty 
days*  notice  should  have  been  given 
by  the  directors,  under  the  hand  of 
the  clerk  of  the  company,  to  the 
owner  thereof,  by  notice  in  writing 
left  at  his  tiMuU  or  kut  place  of  abode, 
nor  unless  the  same  should  be  de- 
clared to  be  forfeited  at  some  general 
or  special  general  meeting  of  the 
proprietors  which  should  be  held  not 
earUer  than  three  calendar  months 
next  after  the  said  forfeiture  should 
happen :" — 

Held,  no  absolute  forfeiture  until 
after  the  thirty  days  notice.  Cods- 
ereU  v.  The  Vcm  IHemen^s  La/nd  Com- 
pany, 454. 

2.  Service  of  JNotice.] — A.,  R,  it 
Co.  carried  on  business  in  Austin 
Friars,  A.'s  private  residence  being 
in  Hyde  Park  Grardens.  The  firm 
stopped  payment  in  September,  1847, 
and  in  March,  1848,  the  partnership 
was  dissolved,  though  the  ofi&ce  in 
Austin  Friars  was  not  closed  for  two 
or  three  years  after.  Upon  the  stop- 
page of  the  firm,  A.  gave  up  his  pri- 
vate residence,  and  in  May,  1849,  he 
went  to  reside  on  the  continent 
Some  time  before  May,  1852,  a 
board  was  (but  without  the  know- 
ledge of  A.)  affixed  to  the  office  in 
Austin  Friars,  directing  that  letters 
and  communications  for  A.,  B.,  k 
Co.,  should  be  left  at  the  office  of  C. 
Before  A.  left  England,  it  was  the 
duty  of  the  clerk  at  the  office  in 
Austin  Friars  to  forward  all  letters 
addressed  to  A.,  which  came  there, 
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to  his  residence  in  Hyde  Park  Gar- 
dens ;  and,  after  A.  left  England,  C. 
gave  directions  that  letters  and  com- 
munications ybr  either  of  the  partners 
should  be  forwarded  to  D.  (who  had 
been  a  member  of  the  firm);  and  D. 
gave  directions  that  all  letters  or 
communications  /or  A,  should  be  for- 
warded to  £1 ;  but  E,  had  no  autho- 
rity to  act  for  the  plaintiff  touching 
hie  pnvate  affairs, 

A.  was  the  holder  of  two  hundred 
shares  in  the  company  incorporated 
by  the  above-mentioned  act,  and  was 
one  of  the  directors  thereof.  At  a 
general  meeting  held  in  March,  1851, 
his  shares  were  declared  forfeited  for 
non-payment  of  calls,  and  on  the 
Idth  of  May,  1852,  a  notice  of  the 
forfeiture,  inclosed  in  an  envelope 
addressed  to  A,  was  left  with  C., 
with  a  request  that  he  would  "  pro- 
cure the  acceptance  of  service  on  be- 
half of  A."  C.  believed  he  sent  it  to 
D.,  but  neither  of  them  had  any  re- 
collection of  having  seen  it :  and  it 
never  reached  the  hands  or  came  to 
the  knowledge  of  A. : — 

Held,  not  a  sufficient  service  of 
the  notice, — although  in  the  deed  of 
transfer  of  the  shares  to  him,  in  the 
resolution  appointing  him  a  director 
of  the  company,  and  in  every  docu- 
ment signed  by  him  in  relation  to 
the  affiurs  of  the  company,  he  was 
described  as  "  of  Austin  Friars."  lb. 

3.  Dajnages.] — And  held,  that,  in 
an  action  agamst  the  company  for 
improperly  withholding  the  shares 
after  a  tender  of  the  sum  due  for 
calls  and  interest,  A.  was  entitled  to 
recover  their  value  at  the  market- 
price  of  the  day  of  the  tender,  de- 
ducting the  amount  of  calls  and  in- 
terest    lb, 

III.  Execution  against  a  Shareholder, 

Affidavit  on  Motion  for. "] — Affida- 
vits of  a  director  of  the  company, 
stating,  that,  on  a  certain '  day,  the 


company  discontinued  to  carry  on 
its  business,  and  was  wholly  insol- 
vent, and  that  its  funds,  property, 
and  assets  were  and  had  since  con- 
tinued totally  exhausted,  and  that 
there  were  no  funds,  property,  or 
assets  of  or  belonging  to  the  com- 
pany, or  any  other  means  whatso- 
ever for  or  by  which  the  plaintiff 
could  recover  or  enforce  payment  of 
the  judgment  debt;  and  of  the  she- 
riff's officer  to  whom  a  fi.  £el  against 
the  company  had  been  deliver^  for 
execution,  stating  that  he  went  to 
the  only  place  in  London  where  the 
company  had  carried  on  its  business, 
and  found  the  place  deserted,  and 
from  information  and  personal  in- 
spection ascertained  that  they  had 
no  goods  or  property  there, — Held, 
sufficient  to  entitle  the  judgment- 
creditor  to  execution  against  a  share- 
holder under  the  7  (fe  8  Vict.  c.  110, 
s.  68.  Ridgway  v.  The  Security 
Mutual  Life  Assurance  Society,  686. 

And  see  Railway  Compant. 


LACHES. 
See  Practice,  VII,  2. 

LANDLORD  AND  TENANT. 
L  Evidence  of  Holding. 

1.  In  an  action  for  rent  upon  an 
indenture  of  lease,  the  defendant 
pleaded  non  demisit.  The  counter- 
part was  held  sufficient  evidence  of 
the  demise.  Houghton  v.  Kosnig,  235. 

2.  The  defendant  further  pleaded 
the  bankruptcy  of  the  plaintiff;  the 
plaintiff  replied,  that  he  let  the  pre- 
mises  to  the  defendant  as  trustee  for 
J.  S.,  and  that  he  had  no  beneficial 
interest  therein,  and  was  suing  as 
such  trustee : — Held,  that  his  being 
trustee  was  not  material,  as  he  had 
shewn  by  parol  that  he  had  no  bene- 
ficial interest  in  the  premises.     76. 


IL  Duration  and  Termt  of  Tenancy. 

1.  Valuation  aa  helureen  outgoing 
and  incoming  Tenant.']  — ■  I.  The 
plaintiff  entered  upon  the  twcnpation 
of  a  farm  under  a,  written  agreement 
by  which  he  agreed,  amongst  other 
things,  "to  pay  61.  sterling  for  every 
load  of  fodder,  straw,  haum,  dung, 
or  turnips  which  should  be  sold  or 
carried  off  the  premises,  and  the  same 
sum  for  every  load  of  hay  or  wheat 
straw  sold  or  carried  off  the  pre- 
mises, for  which  there  should  not  be 
two  loads  of  good  dung  or  other 
manure  (at  the  option  of  the  land- 
lord) to  be  spent  on  the  premises  j" 
and  also  "to  pnrchaae  all  the  hay,  san- 
ibin,  and  tares  now  in  the  yard,  also 
all  the  dung  and  manure  note  on  tlie 
premises,  fdso  all  the  straw  from  the 
crops  now  stacked  or  about  to  be 
stacked  in  the  yard,  paying  a  fair 
price  for  the  same,  to  be  ascertained 
by  valuers  on  both  sides."  And  the 
landlord  engaged,  on  the  tenant's 
quitting  the  iarm,  to  purchase  all 
hay,  sanfoin,  and  tares  in  the  yard, 
the  produce  of  the  farm,  also  all 
straw  from  the  crops  of  the  previous 
harvest  that  might  be  on  the  pre- 
mises, pajring  a  fair  price  for  the 
same,  to  be  ascertained  by  valuers  on 
both  Bides : — 

Held,  that  the  plaintiff,  not  being 
by  the  terms  of  the  agreement  en- 
titled to  be  paid  for  the  manure  at 
the  expiration  of  his  tenancy,  was 
only  entitled  to  be  paid  for  the 
straw  at  a  fodder  price,  viz,  one  half 
the  market  price.  Clarke  v,  Weat- 
rope,  765. 

2.  Held  also,  that,  the  incoming 
tenant  having  consumed  the  straw, 
and  the  valuers  named  by  the  par- 
ties not  having  agreed  upon  the 
valuation  or  appointed  an  umpire, 
the  plaintiff  was  entitled  to  main- 
tain an  action  for  it  npon  a  quantum 
mflrait.    76. 


3.  Notice  to  quit.'] — ^A.  held  pre- 
mises of  B.,  as  tenant  for  a  year, 
and  BO  on  from  year  to  yeu"  so  long 
as  C.  should  live,  the  tenancy  eon*- 
Wfendng  at  Ckriatmae.  After  the 
death  of  A  (0.  being  also  dead), 
A.'s  widow,  by  agreement  with  the 
landlord,  continued  to  occupy  the 
premises  at  the  same  rent,  nothing 
being  said  about  the  commenoement 
of  her  tenancy : — Held,  that  there 
was  evidence  enough  to  watrunt  the 
jury  in  asstmiing  that  the  widow's 
tenancy  was  a  mere  continuation  of 
the  original  tenancy  of  A.,  and 
therefore  properly  determined  by 
a  notice  to  expire  at  Christmas. 
Humphreys  v.  Franks,  323. 

IIL  Distress. 

1.  The  11  O.  2,  c  19,  s.  19,  only 
entitles  the  tenant  to  recover  in  an 
action  fur  any  irregularity  in  desl- 
ing  with  a  distress,  tekere  actual 
damage  is  proved. 

The  plaintiff  declared  in  case  for 
an  irregular  distress,  alleging  in  one 
count  that  the  defendant,  having 
distrained  certain  growing  wheat  a» 
a  distress  for  rent,  and  having  caus- 
ed the  same  to  be  cut  and  carried 
away,  instead  of  impounding,  ap- 
praising, and  selling  the  same,  suf- 
fered other  persons  to  carry  the 
same  away  and  convert  the  same  to 
their  own  use,  whereby  the  plaintiff 
was  injured,  and  wasdeprivedof  the 

There  was  also  a  count  in  trover. 

The  evidence  was,  that  the  de- 
fendant seized  the  plaintiff's  growing 
wheat  as  a  distress  for  rent,  and 
sold  it  (for  its  full  value)  on  the  pre- 
mises in  a  growing  state, — that  the 
purchaser  cut  the  wheat,  and  car- 
ried it  away, — and  that  the  surplus 
of  the  proceeds  of  the  sale,  after 
satisfying  the  rent,  was  paid  over  to 
the  plaintiff.     The  jury  found  that 
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the  plaintiff  sustained  no  damage  by 
the  transaction : — 

Held,  that,  upon  these  facts,  and 
upon  this  finding,  the  plaintiff  was 
not  entitled  to  recover  even  nominal 
damages  upon  either  count.  Rodgera 
V.  Parker y  113. 

2.  Proudlove  v.  TioemlotOy  1  C.  & 
M.  326,  observed  upon.     lb, 

IV.  Admission  of  Landlord  a  Title, 

Payment  of  rent  under  a  distress 
is  not  a  conclusive  admission  of  title 
in  the  distrainor,  but  may  be  re- 
butted by  shewing  that  he  never 
had  any  title.     Knight  v.  Cox,  645. 

The  plaintiff  claimed  as  executrix 
and  devisee  of  the  administratrix  of 
one  of  three  lessors,  and  shewed  that 
rent  had  been  paid  by  the  defendant 
(the  lessee)  to  her  testatrix  and  to 
herself, — on  two  occasions,  after  dis- 
tress:— Held,  that  this  primft  facie 
case  was  answered  by  shewing  that 
one  of  the  other  lessors  was  still  liv- 
ing.    Ih, 

V.  Fixtwres. 

1.  By  indenture  A.  demised  to  B. 
messuage  and  premises  for  twenty- 
one  years.  The  lease  contained  a 
covenant  to  repair  and  a  covenant 
that  B.,  his  executors,  administra- 
tors, and  assigns  should  at  the  de- 
terminaton  of  the  term  yield  up 
the  premises  to  the  plaintiff,  his 
executors,  (fee,  "together  with  all 
wainscots,  windowSj  shutters,  fas- 
tenings, &c,,  and  other  things  which 
then  were  or  at  any  time  thereafter 
should  be  thereunto  affixed  or  belong- 
ing (looking  glasses  and  furniture 
excepted);  and  together  also  with 
all  sheds  and  other  erections,  build- 
ings, and  improverrvents  which  should 
be  erected,  built,  or  made  upon  the 
demised  premises,  in  good  repair  and 
condition.*' 

An  assignee  of  the  lease,  during 
the  term,  removed  an  old  shop-win- 


dow, and  put  up  in  its  place  a  plate- 
fflass  front,  but  without  in  anv  man- 
ner  fiistenbig  it  (except  b^  mkns  of 
wedges)  to  the  premises : — 

Held,  that,  whether  an  "  improve- 
ment" within  the  meaning  of  the 
covenaDt  or  not,  this  plate-glaaa 
front  was  at  all  events  a  "  window  ** 
belonging  to  the  demised  premises, 
and  therefore  that  it  could  not  be 
removed.     Burt  v.  ffaslett,  162. 

2.  Affirmed  on  error  in  the  Exche- 
quer Chamber.  ffasleU  v.  Buai,  893. 

VI.  Alteration  of  Premises, 

Ten  years  ago,  A.  let  to  B.,  as 
tenant  from  year  to  year,  premises  ad- 
joining other  premises  occupied  by  B. 
About  seven  years  ago,  A.  permitted 
B.  to  make  a  communication  through 
the  party-wall,  and  to  make  other 
alterations,  upon  condition  that  B. 
should,  at  the  termination  of  his 
tenancy,  restore  the  premises  to 
their  original  state.  In  April,  1855, 
B.  became  bankrupt;  and,  on  the 
17th  May,  B.  gave  notice  to  A.  that 
he  would  deliver  up  possession  of 
the  premises,  under  the  12  (&  13 
Vict.  c.  106,  s.  145,  the  assignees 
having  declined  to  take  them : — 

Held,  that  the  **  damages  resulting 
from  the  non-compliance  with  the 
condition  upon  which  the  permission 
to  alter  was  given,"  did  not  consti- 
tute "  a  liability  to  pay  money  upon 
a  contingency,"  within  the  178th 
section  of  the  12  <k  13  Vict,  a  106; 
and  that  the  condition  or  agreement 
above  specified,  to  restore  the  pre- 
mises to  their  previous  state,  was 
not  a  condition  or  agreement  with- 
in s.  154.  Maples  App.,  Pepper ^ 
Resp.,  177. 

LETTERS-PATENT. 
I.  Assignment  qfPa,tent, 

By  an  agreement  between  A.  and 
B.,  it  was  agreed  that  A.  should  do 
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all  acts  necessary  (except  the  ad- 
vance of  money)  for  the  purpose  of 
procuring  and  perfecting  certain 
letters-patent,  and  should,  imme- 
diately after  the  scmie  were  procured, 
execute  an  assignment  of  one  third 
share  therein  to  B. ;  and  B.  agreed 
to  pay  all  fees  and  disbursements 
that  might  be  necessary  for  procur- 
ing the  letters-patent,  inrolUng  the 
specification,  and  otherwise  in  per- 
fecUng  the  same. 

By  the  16  «fe  17  Vict.  c.  5,  s.  2,  it 
is  enacted  that  all  letters-patent 
shall  be  made  subject  to  the  condi- 
tion that  the  same  shall  be  void,  and 
the  privileges  thereby  granted  shall 
cease  and  determine,  at  the  end  of 
three  years  and  seven  years  respect- 
ively, imless  there  be,  paid  before  the 
expiration  of  the  said  three  and 
seven  years  respectively  two  several 
sums  of  601,  and  100/.  as  therein 
mentioned : — 

Held,  that  the  execution  of  an 
assignment  by  A.  was  the  whole 
consideration  for  the  undertaking  of 
B.  to  pay  the  sums  mentioned  in 
that  section;  and,  consequently,  a 
condition  precedent  to  his  right  to 
sue  B.  for  the  non-payment  thereof. 
EiU  V.  Mount,  72. 

11.  Interrogatories  under  17  <k  18 
Vict.  c.  125,  8,  51. 

It  is  no  ground  for  refusing  to 
answer  interrogataries  under  the 
5l8t  section  of  the  Common  Law 
Procedure  Act,  1854,  17  A  18  Vict, 
c.  125,  in  an  action  for  the  infringe- 
ment of  a  patent,  that  the  answers 
may  expose  defendant's  customers  to 
actions.     Tetley  v.  Boston,  643. 

LIMITATION  OF  ACTIONS. 

Plamtiff  abroad: 

A.  and  B.,  bankers  at  Frankfort, 
sued  C.  on  a  bill  of  exchange  which 


became  due  on  the  2nd  of  Decem- 
ber, 1848.  The  defendant  pleaded 
the  statute  of  limitations ;  to  which 
the  plaintifis  replied,  that,  at  tlie 
time  of  the  accruing  of  the  causes  of 
action,  they  were  beyond  the  seas, 
and  that  they  did  not,  nor  did  either 
of  them,  come  to  this  country  within 
six  years  before  the  commencement 
of  the  action. 

In  support  of  the  replication,  A. 
was  called.  He  stated  that  he  was 
not  in  England  at  any  time  between 
the  maturity  of  the  bill  and  the 
year  1851 ;  and  that  his  partner,  B., 
had  never  been  in  England.  Upon 
cross-examination,  he  admitted  that 
B.  was  occasionally  absent  from 
Frankfort  for  three  or  four  days, 
and  sometimes  for  a  week  or  a  month 
together : — 

Held,  that  this  was  evidence  to 
go  to  the  jury;  and  that  it  was  not 
necessary  to  call  B.  himself  to  nega- 
tive his  having  been  in  England. 
Koch  V.  Shepherd,  191. 

LONDON  SMALL  DEBTS  ACT. 
See  CouirrY  Court. 

LORD  TENTERDEN'S  ACT. 
See  Statute  op  Frauds,  II,  1. 


MARKET  OVERT. 

A  sale  by  public  auction  at  a 
horse  repository  out  of  the  city  of 
London,  is  not  a  sale  in  market 
overt     Lee  v.  Bayee,  599. 

MASTER  AND  SERVANT. 

Liability  of  Master  for  Injury  to  a 
Servant. 

1.  A  master  is  not  generally  re- 
sjx)nsible  for  an  injury  to  a  servant 
from  the  negligence  of  a  fellow-ser- 
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vant :  but  that  rule  is  subject  to  this 
qualification,  that  the  master  uses 
reasonable  care  in  the  selection  of 
the  servant.  Tarra/rU  v.  Webb,  797. 
2.  The  plaintiff,  a  painter  in  the 
employ  of  the  defendant,  sustained 
an  injury  from  the  fiedlure  of  a  scaf- 
folding upon  which  he  was  working, 
and  which  had  been  erected  by  an- 
other servant  of  the  defendant.  In 
leaving  the  case  to  the  jury,  the 
judge  told  them,  that,  if  they  were 
of  opinion  that  the  scaffolding  was 
erected  under  the  personal  direction 
and  interference  of  the  defendant, 
and  was  insufficient,  or  that  the  per- 
son employed  by  the  defendant  for 
the  purpose  of  erecting  it  was  an  in- 
competent person,  the  plaintiff  was 
entitled  to  recover; — Held,  a  mis- 
direction,    lb, 

MEASUKE  OF  DAMAGES. 
See  Damages. 

MEMORANDA. 

I.  Judges, 

Parke,  B.,  resigned,  796. 
Bramwell,  B.,  appointed,  796. 

IL  Queen's  Cou/nsd. 

Oaims,  Hugh  M'Calmont,  1. 
Selwyn,  Charles  Jasper,  1. 

III.  Serjecmts, 

Ballantine,  William,  400. 

Hayes,  George,  1. 

Parry,  John  Humffreys,  400. 

Piggott,  Gillery,  1. 

Wells,  Mordaunt  Lawson,  1. 

$ 

MINK 

L  JRegistraUon  ofTrcms/er  of  Shares, 

1.  A  transferree  of  shares  in  a 
cost-book  mine,  the  rules  of  which 
require  transfers  to  be  registered,  in 
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oixler  to  convey  an  interest  in  the 
mine,  is  not  liable  for  debts  of  the 
concern  contracted  before  his  tranfer 
is  registered.  Thomas  v.  Clark,  66S. 
2.  A.  agreed  to  accept  a  transfer 
of  shares  (in  trust)  from  B.,  with  an 
understanding  that  the  transfer  was 
to  take  effect  only  in  the  event  of 
B.  going  abroad.  B.  never  went 
abroad,  but  without  (as  the  jury 
found)  A.'s  authority  registered  the 
transfer : — Held,  that  this  unauthor- 
ised registration  did  not  render  A. 
liable  as  a  partner  for  the  debts  of 
the  company.     lb, 

II.  Interest  in  Land, 

Shares  in  a  mine  worked  on  the 
cost-book  principle  do  not  constitute 
an  "interest  in  land"  within  the 
4th  section  of  the  statute  of  frauds, 
in  the  absence  of  evidence  that  the 
shareholders  take  a  direct  interest  in 
the  freehold.  PouM  v.  Jessopp,  336. 

III.  Measure  of  Damages. 

Upon  the  breach  of  a  contract  for 
the  sale  of  shares,  the  proper  mea- 
sure of  damages,  is,  the  difference 
between  the  contract  price  and  the 
market  price  at  the  time  of  the 
breach.  Powell  v.  Jessop,  336; 
Walker  v.  BartleU,  845. 

• 

IV.  Obligation  on  Vendee  ofSha/res* 

The  plaintiff,  the  owner  of  500 
shares  in  a  cost-book  mine,  according 
to  the  rules  of  which  iiie  person 
registered  as  owner  in  the  cost-book 
was  subject  to  the  payment  of  calls 
in  respect  of  the  shares  so  long  as  he 
continued  registered  as  the  owner, 
sold  his  shares  to  the  defendant,  and 
delivered  to  him  a  document  ad- 
dressed to  the  secretary  of  the  mine, 
by  which  the  plaintiff  requested  the 
secretary  to  enter  a  transfer  of  the 
shares  from  his  name  to  that  of  the 
transferree,  subject  to  the  roles,  but 
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leaving  a  blank  for  the  name  of  the 
transferree,  to  be  filled  up  by  the 
holder  of  the  document,  which  also 
contained  at  the  foot  an  agreement  on 
the  part  of  the  transferree  to  accept 
the  sbaree  subject  to  the  rules,  with 
a  blank  also  left  for  the  name  of  the 
party  so  agreeing.  The  defendant 
did  not  cause  the  shares  to  be  regis- 
tered in  his  name  ;  and  the  plaintiff, 
in  consequence  of  his  name  being 
continued  in  the  cost-book  as  the 
owner,  was  compelled  to  pay  subse- 
quent calls  :— 

Held,  by  the  Exchequer  Chamber, 
that  there  was  no  legal  obligation 
on  the  defendant  to  cause  the  shares 
to  be  registered  in  his  name  as  the 
owner, — but  that  there  was  an  im- 
plied obligation  on  him  to  indemnify 
the  plaintiff  against  calls  made  during 
the  time  when  he  was  virtually  and 
potentially  the  owner  of  the  shares. 
Walker  v.  BaHUU,  845. 

V.  Stamp, 

A  transfer  of  shares  in  a  cost-book 
mine  need  not  be  stamped.  WcUker 
y.  BarOeU,  845. 

VL  Interest  in  Land. 

A  contract  for  the  sale  of  shares 
in  a  cost-book  mine  is  not  necessarily 
a  contract  for  an  intei'est  in  land, 
within  the  4th  section  of  the  statute 
of  frauds.     Walker  v.  BartleU,  845. 

MISDIRECTION. 
See  New  Trial,  I. 

MISREPRESENTATION. 
See  Frattdulent  Representation. 

MONEY  RECEIVED. 

Where  maintamahle. 

A.  employed  B.,  a  broker  at 
Liverpool,  to  purchase  a  security  for 


him,  for  which  purpose  he  remitted 
him  a  letter  of  credit  for  2010^  on  a 
bank  there,  payable  to  B.  or  order. 
C,  who  had  had  dealings  with  B.,  in 
the  course  of  which  the  latter  had 
become  indebted  to  him  in  1940/. 
under  pretence  of  borrowing  the 
money  for  a  few  days,  and  knowing 
that  it  was  A.*s  money,  induced  B. 
to  part  with  it,  and  then  insLsted 
upon  applying  it  in  discharge  of  B.'s 
debt  to  him  : — Held,  that  A.  might 
recover  the  amount  from  C.  in  an 
action  for  money  had  and  received. 
Liu  V.  AfaHindaUy  314. 

And  see  Joint  Stock  Company. 

MORTGAGE. 

Caste  of . 

The  proposed  mortgagee's  solicitor 
has  no  cltum  for  his  chiurges  against 
the  proposed  mortgagor,  where  the 
negotiation  for  the  mortgage  goes  off 
through  the  de£Eiult  of  the  latter  :  he 
must  look  to  the  person  who  retains 
him,  leaving  him  to  his  remedy 
i^ainst  the  party  who  occasioned  the 
fruitless  expense.  Wilkinson  v. 
Grant,  319. 


NEGLIGENCR 
/See*  Attornet,  I. 

NEW  FOREST, 
^ee  Prescriptive  Right. 


NEW  TRIAL. 

I.  Misdirection, 

1.  A.,  as  agent  of  R,  sold  a  mare 
to  C,  and,  having  no  express  autho- 
rity from  B.  to  warrant  her,  refused 
to  do  so,  but,  at  the  time  of  the  sale. 
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told  0.  that,  "  if  the  mare  was  not 
all  right,  she  was  not  his.**  C.  there- 
upon paid  the  price,  which  was 
received  by  B.  The  mare  proving 
unsound,  C.  returned  her  to  A.,  and 
sued  0.  in  the  county-court  for  a 
return  of  the  money. 

The  judge  left  the  following  ques- 
tions to  the  jury, — 1.  Was  the  mare 
sound  or  unsound  at  the  time  of  the 
sale  ? — 2.  Was  there  a  warranty 
given  by  A.  to  C  1 — 3.  Was  the 
warranty  given  by  the  authority  of 
B.  1 — 4.  When  the  mare  was  sent 
back  to  A.,  was  she  received  by  him 
for  B.  or  for  C.  1 

The  jury  answered  the  first  and 
third  questions  in  the  negative,  and 
the  second  in  the  affirmative ;  and, 
to  the  last,  that  the  mare  was  not 
received  back  by  A.  on  B.*s  account. 

The  judge  thereupon  entered  a 
verdict  for  Uie  defendant. 

The  court  directed  a  new  trial,  on 
the  groimd  that  the  proper  question 
to  leave  to  the  jury  was,  whether  it 
was  part  of  the  conduct  that  the 
mare  should  be  returned  if  she  proved 
unsound.  Foster ,  App.,  Smithy  Kesp., 
156. 

2.  A  trader,  in  consideration  of 
advances  in  cash  and  goods,  assigned 
all  his  stock  to  the  defendants,  to 
secure  such  advances  and  also  a  debt 
previously  due  to  them.  The  goods 
«o  assigned  comprised  all  his  pro- 
perty, except  some  household  furni- 
ture and  book  debts.  In  an  action 
by  the  assignees  of  the  trader  to 
recover  the  value  of  the  goods  seized 
under  this  bill  of  sale,  the  judge  lefl 
it  to  the  jury,  with  veiy  strong  ob- 
servations, to  say  whether  they  would 
infer  an  intent  to  defeat  and  delay 
creditors.  The  jury  having  found 
for  the  plaintifis, — the  court,  think- 
ing they  might  have  been  misled  by 
the  observations  of  the  learned  judge, 
granted  a  new  trial,  the  costs  to  abide 
the  event     PenneU  v.  Datosotiy  355. 

3q 


II.    Verdict  under  201. 

1.  In  an  action  for  negligently 
driving  against  and  killing  a  horse  of 
the  plaintiff  proved  to  be  worth  SOL, 
the  jury, — there  being  strong  evi- 
dence to  negative  negligence  on  the 
part  of  the  defendant,  and  some 
evidence  the  other  way,— -contrary 
to  the  opinion  of  the  ju^^,  found  for 
the  plaintiff  damages  15^  : — The 
court  refused  to  grant  a  new  trial  on 
the  groimd  of  the  verdict  being  per- 
verse,    ffawkine  v.  Alder,  640. 

2.  Semhle,  that  the  44th  section  of 
the  Common  Law  Procedure  Act, 
1854,  which  in  some  measure  places 
the  costs,  on  motions  for  new  trials 
on  the  ground  of  the  verdict  being 
against  evidence,  in  the  discretion  of 
the  court,  has  not  altered  the  rule 
which  precludes  the  grant  of  a  new 
trial  in  such  cases  where  the  damages 
are  under  20^     lb. 


NISI  PRIUS. 

Condtict  qfCaiuea  at. 

The  court  will  not  inquire  into  the 
authority  of  counsel  to  agree  to  a 
compromise  of  a  cause  at  nisi  prius. 
Swinjen  v.  Svnnfeny  485. 

NOTICE. 

Service  o/,—See  Joint-Stock  Com- 
pany, II. 


ORDER 


L  Under  17  <lc  18  Vict.  c.  125,  s,  61,— 
See  Pleading,  I,  4. 

II.  For  Payment  of  Money,  imdet 
ldt2  Vict.c  110,  8.  18,— fS^  Ej 
cution; 
2 


PARTNERS. 

I.    What  eonttitulM  a  Partnership. 

A.  and  B.,  who  carried  on  the 
business  of  iron-masteis  in  copart- 
nership, by  a  deed,  purporting  to  be 
made  between  A.  and  B.  of  the  first 
part,  five  persons  named  as  trustees 
of  the  second  part,  and  the  several 
persons  whose  names  were  contained 
in  a  schedule  ss  creditors  for  the 
sums  therein  mentioned,  and  who 
should  execute  the  deed,  of  the  third 
part, — renting  that  the  said  A.  and 
B.  were  indebted  to  the  several  per- 
sons parties  thereto ofthe  third  part, 
and  that  they  had  agreed  to  assign 
all  their  estate  and  effects  for  the 
benefit  of  snch  creditors, — assigned 
the  works  and  all  their  property  and 
effects  to  the  trustees,  upon  trust, 
amongst  other  things,  to  carry  on  the 
hanneag  under  the  name  of  "  The 
Stanton  Iron  Company,"  and  otU  of 
the  profits  to  pay  interest  on  mort- 
gages, &o.,  and  to  "pay  and  divide 
the  net  inconte  of  the  tnteineia  remain- 
ing after  ommoering  the  purposet 
aforesaid,  unto  and  among  all  and 
singular  the  creditors  of  A.  and  B.,  in 
rateable  proportions  atxordiTtg  to  the 
amount  of  their  respective  debts:" — 

Held,  that,  nnder  this  deed,  the 
creditors  executing  it  became  liable 
as  partners  for  debts  contracted  by 
the  trustees  in  carrying  on  the  trade. 
Hichnan  v.  Cox,  617. 

IL  Covenemts  between  Partners. 

Covenant,  The  first  count  al- 
leged that  the  defendant  and  one  L. 
carried  on  business  in  co-partner- 
ship, and  that,  by  indenture  between 
the  defendant  and  L.  of  the  first 
part,  the  plaintifis  of  the  second  part, 
Ac,  it  was  witnet.sed  that  the  de- 
fendant and  L.,  and  each  of  them, 
granted,  assigned,  and  transferred  to 
the  pl^tifb  all  the  co-partnership 
stock,  debts,  sums  of  money,  and  aU 
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PARTY  AGGRIEVED. 
See  Copyright,  II,  2. 

PASTURE. 

Common  off — See  Pkescriptive 
Right. 

PIRACY. 
See  Copyright,  I. 

PLEADING. 
I.  Construction  of  PUadinga. 

1.  A  plea,  or  other  pleading, — 
whether  coining  before  the  court  on 
motion  for  judgment  non  obstante 
veredicto  or  on  demurrer, — is  to  re- 
ceive a  fair  and  reasonable  construc- 
tion ;  and,  if  ambiguous,  to  be  con- 
strued most  strongly  against  the 
party  pleading.  6oldham  v.  Ed- 
wa/rd8y  389. 

2.  To  an  action  for  work  and 
labour,  <&c.,  the  defendant  pleaded 
that  B.  recovered  a  judgment  against 
the  plaintiff,  and,  being  such  judg- 
ment-creditor, applied  for  and  ob- 
tained an  order  under  the  61st  sec- 
tion of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125, 
that  the  debt  due  from  the  now  de- 
fendant to  the  plaintiff  should  be  at- 
tached to  answer  the  judgment  so 
recovered  against  the  plaintiff  by  B., 
that  the  debt  was  still  unsatisfied, 
and  that  the  order  still  remained  in 
force: — Held,  a  bad  plea,  for  not  al- 
leging that  the  order  was  served 
upon,  or  notice  thereof  given  to,  the 
garnishee.     Lockwood  v.  Nashj  536. 

3.  Held  also,  that  recourse  could 
not  be  had  to  the  replication,  for  the 
purpose  of  curing  the  defect  in  the 
plea.     Ih, 

4.  Quoerey  as  to  the  effect  of  an 
order  duly  served,  as  to  binding  the 
debt  in  the  hands  of  the  garnishee  ? 
7k 


5.  Plea,  demurrer  and  replication 
thereto,  and  demurrer  to  the  repli- 
cation: the  plea  being  bad, — Held, 
that  the  plaintiff  was  entitled  to 
judgment  on  the  whole  record,  the 
first  fault  being  in  the  plea.     lb, 

II.  Dist/rihutive  Pleas 

The  first  count  of  the  declaration 
stated  that  a  certain  song,  of  which 
the  plaintifi^  were  the  proprietors,  had 
been  sung  by  a  certain  eminent 
singer  at  certaon  public  concerts,  and 
had  acquired  great  popularity,  and 
became  in  great  demand;  that  the 
plaintiffs  published  it  with  a  likeness 
of  the  singer  on  the  outside  leaf; 
and  that  the  defendant,  after  such 
publication  thereof  by  the  plaintiff, 
deceitfully  and  fraudulently,  and 
without  their  consent,  caused  to  be 
printed  another  song,  the  music, 
melody,  and  words  whereof  closely 
resembled  the  music,  melody,  and 
words  of  the  plaintiffs'  song,  and 
with  an  outside  leaf  bearing  the  like- 
ness of  the  same  singer,  and  similar 
words  to  those  of  the  plaintiffs'  song, 
with  the  fraudulent  intention  of  re- 
presenting and  inducing  a  belief  that 
it  was  the  song  of  the  plain tifi&,  and 
deceitfully  and  fraudulently,  and 
without  the  plaintiffs'  consent,  of- 
fered for  sale  and  sold  great  numbers 
thereof,  under  the  false  colour  and 
pretence  that  it  was  the  song  so  pub- 
lished by  the  plaintifis ;  whereby 
the  plaintiffs  were  injured  in  the 
sale  of  their  said  song. 

The  second  count  was  substan- 
tially the  same,  but  limited  to  the 
piratical  use  of  the  title-page,  and  de- 
vices on  the  outside  leaf  of  the  plain- 
tiffs' song. 

The  third  count  stated  that  the 
plaintiffs  were  the  proprietors  of  the 
copyright  in  a  certain  book,  and  that 
the  defendant,  without  their  consent 
in  writing,  wrongfully  and  inju- 
riously pnnted  for  sale  divers  copies 


MO 


UTDEZ. 


of  the  said  work,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  whereby  the  plaintiflfe' 
profits  were  lessened. 

The  fourth  count  charged  the  de- 
fendant with  "  having  in  his  posses- 
sion for  sale,  and  selling,'^  divers 
copies  of  the  work  so  unlawfully  and 
without  the  consent  of  the  plaintiff 
printed. 

The  defendant  pleaded, — ^to  the 
whole  declaration, — that  the  song  in 
question  was  printed  and  published 
without  the  name  and  place  of  abode 
of  the  printer  upon  the  first  or  last 
leaves  thereof,  in  violation  of  the 
statute  2  &  3  Vict.  c.  1 2 :— Held, 
that  the  plea  disclosed  no  defence  as 
to  the  charges  in  the  third  and  fourth 
counts;  and  sefmhUy  that  it  could  not 
be  taken  distributively.  Chappdl  v. 
Davidaon,  194. 

PKACTICR 

I.  Misjoinder  of  Fctrties, 

A.  sued  B.,  C,  D.,  K,  F.,  G.,  and 
H.,  in  an  action  of  contract  H.  suf- 
fered judgment  by  default ;  and  the 
evidence  failed  as  against  F.  and  G. : 
— Held,  that  it  was  competent  to 
the  judge  at  nisi  prius  to  amend  the 
record,  under  the  37th  section  of  the 
Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125,  by  striking  out 
the  names  of  F.  and  G.,  and  a  proper 
case  for  the  exercise  of  his  discre- 
tion.    Johnson  v.  GosUU,  728. 

II.  Sinking  otU  Fleets, 

Motion  to  strike  out  embarrassing 
pleas.  Fou/ntain  v.  Chamberlain,  660. 

III.  Service  of  Rides, 

Service  of  a  rule  under  the  60th 
section  of  the  Common  Law  Proce- 
dure Act,  1834,  17  A  18  Vict  c. 
125,  upon  the  wife  of  the  party, 
without  shewing  that  it  came  to  his 
knowledge,  is  not  sufficient  Mason 
V.  Mv/ggeridge,  642. 


IV.  AUaehmenJl  for  Disobedience  of 

Rule, 

1.  To  sustain  an  attachment  for  dis- 
obedience of  a  rule  of  court  requiring 
the  party  to  execute  a  conveyance, 
it  is  not  enough  merely  to  serve  him 
with  a  copy,  and  to  shew  him  the 
original  rule :  there  must  be  an  ex- 
press demand  upon  him  to  do  the  act 
which  the  rule  commands  him  to  da 
Swinfen  v.  Swynfen,  485. 

2.  This  court  may  issue  an  attach- 
ment for  disobedience  of  a  rule 
drawn  up  on  an  order  of  nisi  prius 
at  the  trial  of  an  issue  directed  by 
the  court  of  Chancery.     lb. 

And  see  Attobnet,  I. 

V.  Discharge  from  Arrest  under  1  ^ 

2  Vict.  c.  110,  s.  3. 

The  court  will  entertain  an  appli- 
cation for  the  discharge  from  custody 
of  a  party  arrested  on  a  capias  under 
the  1  (fe  2  Vict  c.  110,  s.  3,  or  for 
the  restoration  of  money  deposited 
on  the  arrest,  where  it  plainly  ap- 
pears that  the  plaintiff  has  no  cause 
of  action.   Stammers  v.  Hughes,  527. 

VI.  Inspection  of  Documents. 

Upon  a  rule  to  rescind  an  order 
for  a  review  of  the  master's  taxation, 
it  being  objected  that  neither  the 
rule  nor  the  affidavits  upon  which  it 
was  drawn  up  disclosed  what  the 
taxation  was, — ^The  court,  in  the  ex- 
ercise of  their  discretion  under  the 
46th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict 
c.  125,  and  without  imposing  any 
terms,  ordered  the  allocatur  to  be 
produced  for  their  inspection.  Ash- 
croft  V.  FouUces,  261. 

VII.  Interrogatories  under  17  4r  18 
Vict.  c.  125,  s.  51. 

1.  SemJble,  that  the  answers  to  in- 
terrogatories under  the  Common  Law 
Procedure  Act,  1854,  17  <fe  18  Vict 
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c.  125,  s.  51,  ought  not  to  be  general, 
but  should  answer,  or  assign  reasons 
for  refusing  to  answer,  each  interro- 
gatory specifically.  Chester  v.  Wort- 
ley,  239. 

2.  Where  a  party  objects  to  the 
sufficiency  of  the  answers,  and  seeks 
to  have  a  viy&  voce  examination  un- 
der s.  53,  he  must  apply  promptly. 
76. 

3.  It  is  no  ground  for  refusing  to 
answer  interrogatories  under  the 
5l8t  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict. 
c.  125,  in  an  action  for  the  infringe- 
ment of  a  patent,  that  the  answers 
may  expose  the  defendant's  customers 
to  actions.     TeUey  v.  Eaatony  643. 

VIII.  Right  to  begin. 

On  Demurrers.^ — ^Where  there  are 
cross-demurrers,  the  plaintiff's  coun- 
sel begins.  Barker  v.  The  Midland 
Railway  Com/pam/y^  46. 

PRESCRIPTIVE  RIGHT. 
Under  2  <{:  3  W,  4,  c.  71,  a,  1. 

An  allotment  of  waste  land  was 
made  to  A.  under  an  inclosure  act 
passed  in  1810.  In  respect  of  this 
allotment,  A.  claimed  a  right  of 
common  of  pasture  in  the  waste 
lands,  and  a  right  of  pannage  in  the 
open  woods  of  the  New  Forest,  shew- 
ing an  enjoyment  for  the  full  period 
of  thirty  years,  as  of  right,  and  with- 
out interruption,  mentioned  in  the 
2ife3W.  4,  c.  71,  s.  1:— 

Held,  that  the  claim  might  be  de- 
feated by  shewing  the  commence- 
ment of  the  enjoyment;  and  that,  by 
reason  of  the  statutes  9  <fe  10  W.  3, 
c.  36,  s.  10,  and  1  Anne,  stat.  1,  c  7, 
B.  5,  the  right  claimed  could  not 
have  had  any  legal  origin  in  a  grant 
from  the  Crown.  AfUl,  Claimant, 
The  Commissioner  of  the  New  Forest j 
Objector,  60. 

And  see  Easement,  I. 


PRESCRIPTION. 

See  Evidence,  III. 

PRINCIPAL  AND  AGENT. 

L  Liability  of  Agent  for  Conirad 
made  for  a  named  Principal 

1.  Where  a  contract  in  writing  for 
the  sale  of  goods  is  entered  into  by 
one  who  describes  himself  as  agent, 
and  as  making  the  contract  "as 
agent,  and  on  behalf  of"  his  princi- 
pal, naming  him, — ^the  party  so  mak- 
ing the  contract  is  not  personally 
liable.     Green  v.  Kopke,  549. 

2.  In  each  case  it  is  a  question  of 
intention,  to  be  gathered  from  the 
terms  of  the  contract ;  and,  whether 
the  principal  be  an  Englishman  resi- 
dent in  this  country,  or  a  foreigner 
residing  abroad,  ma^es  no  difference. 
76. 

II.  Dismissal  of  Agent, — See  Con- 
tract, I,  3. 

PRINTER 

Omission  of  Imprint, 

The  first  count  of  the  declaration 
stated,  that  a  certain  song  of  which 
the  plaintiff  were  the  proprietors 
had  been  sung  by  a  certain  eminent 
singer  at  certain  public  concerts,  and 
had  acquired  great  popularity,  and 
became  in  great  demand;  that  the 
plaintiffs  published  it  with  a  likeness 
of  the  singer  on  the  outside  leaf;  and 
that  the  defendant,  after  such  pub- 
lication thereof  by  the  plaintiffs,  de- 
ceitfully and  fraudulently,  and  with- 
out their  consent,  caused  to  be 
printed  another  song,  the  music, 
melody,  and  words  whereof  closely 
resembled  the  music,  melody,  and 
words  of  the  plaintiffs'  song,  and 
with  an  outside  leaf  bearing  the  like- 
ness of  the  same  singer  and  similar 
words  to  t&ose  of  the  plaintiffs'  song. 
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with  the  fiitiudulent  intention  of  re- 
presenting and  inducing  a  belief  that 
it  was  the  song  of  the  plainti£&,  and 
decei^lly  and  fraudulently,  and 
without  the  plaintiffs' consent,  offered 
for  sale  and  sold  great  numbers 
thereof,  under  the  false  colour  and 
pretence  that  it  was  the  song  so  pub-  * 
lished  by  the  plaintiffs ;  whereby  the 
plaintiffs  were  injured  in  the  sale  of 
their  said  song. 

The  second  count  was  substantial- 
ly the  same,  but  limited  to  the  pi- 
ratical use  of  the  title-page  and  de- 
Tices  on  the  outside  leaf  of  the  plain- 
tiff* song. 

The  l£ird  count  stated  that  the 
plaintiffs  were  the  proprietors  of  the 
copyright  in  a  certain  book,  and  that 
the  defendant,  without  their  consent 
in  writing,  wrongfully  and  injurious- 
ly printed  for  sale  divers  copies  of 
the  said  work,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  whereby  the  plaintiffs'  pro- 
fits were  lessened. 

The  fourth  count  charged  the  de- 
fendant with  ''  having  in  his  posses- 
sion for  sale,  and  selling,"  divers  co- 
pies of  the  work  so  unlawfully  and 
without  the  consent  of  the  plauitiffe 
printed. 

The  defendant  pleaded, — to  the 
whole  declaration, — that  the  song  in 
question  was  printed  and  published 
without  the  name  and  place  of  abode 
of  the  printer  upon  the  first  or  last 
leaves  thereof,  in  violation  of  the 
statute  2  &  3  Vict.  c.  12  :  — 

Held,  that  the  plea  disclosed  no 
defence  as  to  the  charges  in  the  third 
and  fourth  counts ;  and  aemhle  that 
it  could  not  be  taken  distributively. 
ChappeU  v.  Davidson,  194. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Defamation. 


PROBABLE  CAUSE. 

See  Fraudulent  Representation. 

PROMOTIONa 
See  Memoranda. 

•      PUBLIC  COMPANY. 
See  Joint  Stock  Company. 


RAILWAY  COMPANY. 

I.  ConsPructum  of  Deed  of. 

Power  of  Directors.'] — Two  com- 
panies proposing  to  construct  rail- 
ways which  would  necessarily  inter- 
fere with  each  other,  their  respective 
subscribers*  agreements  empowered 
the  respective  managing  committees 
or  directors  ''to  demise  or  sell  the 
undertaking,  or  any  part  thereof^  or 
to  amcUgamcUe  the  same,  or  any  part 
thereof,  toith  any  other  railway  or 
railways,"  «fec.  In  pursuance  of  the 
powers  thus  conferred  upon  them, 
the  directors  of  the  two  companies 
agreed  to  amalgamate  and  to  form  one 
united  company,  and  this  agreement 
was  carried  into  effect  by  resolutions 
made  at  board  meetings  of  the 
respective  committees,  and  by  a  deed 
executed  by  a  competent  number  of 
the  directors  of  each  company  : — 

Held,  that  the  power  to  amalgamate 
was  vested  in  the  two  boards,  and 
that  those  powers  were  well  and 
effectively  exercised;  and  that  the 
company  so  united  or  amalgamated 
might  maintain  an  action  for  calls 
against  a  shareholder  of  either  com- 
pany who  had  executed  the  parlia- 
mentary contract  and  subscribers* 
agreement.  The  Cork  and  Youghal 
Railtoay  Company  v.  PoUereon,  414. 
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II.  LiabUitj/for  Losbo/OoocU. 

1.  To  a  count  charging  the  defend- 
ants, common  carriers  by  railway  from 
London  to  Southampton,  and  thence 
to  Jersey  by  steam-vessels,  charging 
them  with  the  loss  of  a  passenger's- 
portmanteau, — ^the  defendants  piec- 
ed, that  the  goods  contained  in  tne 
portmanteau  were  writings,  silks, 
furs,  and  lace,  within  the  meaning  of 
the  Carriers  Act,  11  G.  4  &  1  W. 
4,  c.  68,  and  exceeded  the  value  of 
10^.,  and  were  delivered  by  the  plain- 
tiff to  the  defendants,  "  then  being 
common  carriers  by  land  for  hire,  to 
be  carried  by  them,  as  such  carriers 
by  land  over  their  said  railway;" 
that  such  delivery  was  made  to  the 
servants  of  the  defendants ;  that,  at 
the  time  of  such  delivery,  the  value 
and  nature  of  the  said  goods  were  not 
declared  by  the  plaintiff;  and  that 
the  lion-delivery  of  the  said  goods  to 
the  plaintiff  in  the  count  complained 
of  was  by  reason  of  the  same  being 
lost  by  the  defendants  out  of  their 
possession  while  the  same  were  upon 
the  railway  of  the  defendants,  and 
in  their  possession  and  under  their 
care  as  such  carriers  by  land  as 
aforesaid  : — Held,  a  good  plea  Fia/n- 
ciani  V.  The  London  and  South 
Western  Railway  Company,  226. 

2.  To  a  count  alleging  that  the 
plaintiff  became  a  passenger  by  the 
defendants'  railway  and  steam-vessel 
from  London  to  Jersey,  and  charging 
that  the  defendants  refused  to  carry 
his  portmanteau,  containing  articles 
of  wearing  apparel,  paper  writings, 
and  documents,  —  the  defendants 
pleaded  a  similar  plea  to  the  above  : 
— Held,  bad  on  demurrer,  the  count 
not  alleging  a  loss  of  the  package.   Ih, 

3.  Fdony  by  Servants!] — ^A  parcel 
was  delivered  to  a  porter  of  a  rail- 
way company  at  the  station,  to  be 
forwarded  from  Gloucester  to  London, 
after  the  way-bill  and   the  guai'd's 


parcel-book  had  been  made  up.  The 
parcel  was  placed  by  the  porter  in  the. 
usual  receptacle,  a  looked  box  iix.t)ie 
luggage  van,  and  entered  by  lim  on 
the  way-bill;  but  the  fact  of  his 
having  so  placed  it  in  the  box  was 
not  communicated  to  the  guard. 
After  several  intermediate  stoppages, 
the  train  reached  London,  when  the 
parcel  was  missed  : — 

Held,  no  evidence  for  the  jury  of 
the  parcel  having  been  stolen  by  a 
servant  of  the  company.  The  OrecU 
Northern  Rail%Day  Com/pomy^  App., 
Rimell,  Resp.,  575. 

4.  Where  felony  is  set  up  as  an 
answer  to  a  defence  under  the  car- 
riers act,  11  G.  4  A  1  W.  4,  c.  68, 
the  question  of  negligence  becomes 
immaterial.     lb, 

5.  The  case  of  BuU  v.  The  Great 
Western  Railway  Company^  antd, 
VoL  XI,  p.  140,  explained.     lb. 

III.  Rights  and  Duties  of. 

An  omnibus  proprietor  who  carries 
passengers  and  their  luggage,  for  hire, 
to  and  from  a  railway  station,  cannot 
maintain  an  action  against  the  com- 
pany for  refusing  to  allow  him  to 
drive  his  vehicle  into  the  station 
yard.  Barker  v.  The  MidUmd 
way  Company f  46. 

IV.  Contracts  vender  the  Railway  <md 
Canal  Traffic  Act,  1854. 

1.  The  7th  section  of  the  Railway 
and  Canal  Traffic  Act,  1854  (17  & 
18  Yict.  c  31),  does  not  prevent  a 
railway  company  from  making  a 
special  contract  as  to  the  terms  upon 
which  they  will  carry  goods,  pro- 
vided such  contract  be  "just  and 
reasonable,'*  and  signed  by  the  party 
sending  the  goods.  Simons  v.  The 
Great  Western  Railway  Compam,y,  805. 

2.  And  it  is  for  the  court  to  say, 
upon  the  whole  matters  brought  be- 
fore them,  whether  or  not  the  "  con- 
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dition  "  or  '^  special  contract**  is  jtust 
and  reasonabla     lb. 

S.  A  condition  that  the  company 
will  not  be  accountable  for  the  loss,  de- 
ieniiony  or  damage  of  any  package  in- 
sufficiently or  improperly  packed, — 
Held,  unjust  and  unreasonable.     lb. 

4.  SenUde,  that  a  condition  'Hhat  no 
daim  for  damage  will  be  allowed, 
unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  loss, 
unless  made  within  three  days  of  the 
time  that  they  should  be  deHvered," 
is  just  and  reasonable.     lb, 

5.  A  condition,  that,  in  the  case  of 
goods  conyeyed  at  a  special  or  mile- 
age rate,  the  company  will  not  be 
responsible  for  any  loss  or  damage, 
however  caused, — ^is  just  and  reason- 
able    lb. 

6.  A  case  sent  by  a  county-court 
judge  for  the  opinion  of  this  court, 
stated  that  goods  were  received  by 
the  defendants,  a  railway  company, 
under  the  following  note,  signed  by 
the  plaintiff, — "  Rii^-note.  London 
and  North  Western  Bailway  Com- 
pany. Park  Lane  Station,  Dec.  19, 
1855.  Hay,  straw,  furniture,  glass, 
marble,  china,  castings,  and  other 
brittle  and  hazardous  articles,  &c., 
conveyed  at  the  risk  of  the  owners. 
Delivered  to  London  and  North 
Western  Railway  Company,  from 
It.  C.  Dunham  (the  plaintiff),  three 
crates  beef,  for  F.  C.  Duckworth, 
Newgate  Biarket,  to  be  forwarded 
from  Liverpool  to  London  at  owner's 
risk:** — Held,  that  the  court  could 
not  frt>m  this  statement  judge  whe- 
ther or  not  the  condition  was  ''just 
and  reasonable,"  within  the  17  <fe  18 
Yict.  c.  31,  s.  7.  The  London  cmd 
North  Western  Railtoay  Corn^pamy, 
App.,  Dwihoffn,  Besp.,  826. 


REASONABLE  CAUSE. 
See  Fraudulent  Representation. 


RULR 
Service  of, — See  Practice,  IIL 


SALE. 

L  Of  Goods, — See  Statute  of 

Frauds,  II. 
And  see  Market  Overt. 

n.   Warrcmty. 

A.,  as  agent  to  B.,  sold  a  mare  to 
C,  and,  having  no  express  authority 
from  B.  to  warrant  her,  refused  to 
do  so,  but,  at  the  time  of  sale,  told 
C,  that,  '^  if  the  mare  was  not  all 
right,  she  was  not  his.**  C.  there- 
upon paid  the  price,  which  was  re- 
ceived by  B.  The  mare  proving 
unsound,  C.  returned  her  to  A.,  and 
sued  B.  in  the  county-court  for  a  re- 
turn of  the  money. 

The  judge  left  the  following  ques- 
tions to  the  juiy, — 1.  Was  the  mare 
sound  or  unsound  at  the  time  of  the 
sale) — 2.  Was  there  a  warranty 
given  by  A.  to  CI— 3.  Was  the 
warranty  given  by  the  authority  of 
B.  ? — L  When  the  mare  was  sent 
back  to  A.,  was  she  received  by 
him  for  B.  or  for  C.  ? 

The  jury  answered  the  first  and 
third  questions  in  the  negative,  and 
the  second  in  the  affirmative;  and, 
to  the  last^  that  the  mare  was  not 
received  back  by  A  on  B.'s  account 

The  judge  Uiereupon  entered  a 
verdict  for  B.,  the  defendant. 

The  court  directed  a  new  trial,  on 
the  ground  that  the  proper  question 
to  leave  to  the  jury  was,  whether 
it  was  part  of  the  contract  that  the 
mare  should  be  returned  if  she 
proved  unsoimd.  Foster,  App., 
Smith,  Resp.,  156. 

SHIPPING. 
Evidence  of  Oumership. 
1.  The  register  is  no  evidence  of 
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ownership,  so  as  to  fix  the  party 
whose  name  appears  thereon  for 
contracts  entered  into  on  hehalf  of 
the  ship  hy  the  master.  Myers  y. 
WiUis,  886. 

2.  A.  advancedmoneyto  the  owner 
of  a  vessel  at  sea,  receiving  from 
him  hy  way  of  security  a  bill  of  sale 
of  the  ship,  accompanied  by  a  letter 
as  follows: — "You  have  this  day 
(August  Ist,  1851)  given  me  your 
acceptance  for  1000/.  against  the  in- 
ward freight  of  my  barque  the  Celt, 
which  vessel  I  am  expecting  will 
load  home  from  the  Pacific ;  and  it  is 
understood  she  is  to  be  consigned  to 
you  inwards  on  arrival,  and  you  are 
to  reimburse  yourself  from  her  in- 
ward freight  accordingly.  Mean- 
while, as  collateral  security,  I  have 
executed  a  bill  of  sale  of  the  vessel 
to  you,  which  you  can  get  duly  re- 
gistered; and,  on  the  return  of  the 
vessel  to  this  country,  and  the  due 
re-payment  to  you  of  the  above-men- 
tioned sum  of  1000/.,  the  vessel  is 
to  be  again  returned  to  me."  A. 
registered  the  bill  of  sale  on  the  2nd 
of  August,  1851 : — 

Held,  by  the  Exchequer  Chamber, 
—  affirming  the  judgment  of  the 
court  of  Common  Pleas, — ^that  the 
register  was  per  se  no  evidence  of 
ownership ;  but  that  the  court  might 
look  at  sdl  the  circumstances,  to  see 
whether  it  was  the  intention  of  the 
parties,  at  the  time  of  giving  the  bill 
of  sale,  that  A.  should  become  the 
absolute  owner  of  the  ship,  so  as  to 
be  liable  for  contracts  entered  into 
by  the  captain  for  the  benefit  of  the 
ship,  or  whether  he  was  to  take  her 
merely  as  security  for  his  advance. 
lb. 

And  see  Charterpabty. 

SIMONY. 
WTuU  amovAfUa  to. 
To   a  declaration   by  A.,  an  in- 


coming, against  B.,  an  outgoing  in- 
cumbent, for  dilapidations  to  the 
rectory-house  and  premises,  A  plead- 
ed, that  A.,  being  rector  of  C,  and 
B.  incumbent  of  D.,  it  was  agreed 
between  them,  with  the  consent  of 
their  respective  patrons  and  dioce- 
sans, that  they  should  exchange  their 
respective  livings  in  their  then  state 
and  condition,  "  and  that  the  plainr 
tiff  should  not  call  upon  the  defend- 
ant to  pay  for  the  repairs  in  the  de- 
claration mentioned,  or  for  any  or 
either  of  them :" — 

Held,  by  the  Exchequer  Chamber, 
—  affirming  the  judgment  oi  the 
court  of  Common  Pleas, — that  the 
plea  did  not  necesaa/nly  disclose  a 
simoniacal  contract.  Goldham  v. 
Edtoards,  389. 

SLANDER 
See  Defamation. 

STAMP. 

I.  Evidence  qfStampifig. 

An  unstamped  charterparty  was 
within  the  fourteen  days  idlowed  by 
the  5  &  6  Vict.  c.  79,  s.  21,  for 
stamping  such  instruments  without 
a  penalty,  delivered  at  the  office  <^ 
the  sub-distributor  of  stamps  at  C, 
for  the  purpose  of  its  being  trans- 
mitted to  London  to  be  stamped,  the 
proper  amount  of  stamp-duty  and 
postage  being  left  with  it.  The 
derk  in  that  office  to  whom  it  was 
delivered,  proved  that  he  sent  to 
London  all  docimients  left  with  him 
for  that  purpose,  but  he  had  no  re- 
collection of  the  document  in  ques- 
tion. The  clerks  in  the  office  in 
London  were  unable  to  say  whether 
or  not  the  document  reached  their 
hands;  but  they  said,  that,  if  it  did, 
it  would  in  usual  course  be  returned 
to  the  district-office  in  the  country. 
The  clerik  at  C.  could  not  say  whe- 
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iherthe  document  was  returned  to 
him  or  not ;  but  he  stated,  that,  on 
search  Seing  made  for  it,  no  trace  of 
it  could  be  discovered : — 

Held,  that  this  sufficiently  raised 
a  presumption  that  the  document- 
was  stamped,  so  as  to  let  in  secon- 
daiy  evidence  of  its  contents.  Cloa- 
madeuc  v.  Cctrrel,  36. 

IL  On  Trcma/er  o/Mvning  Shares, 

A  transfer  of  shares  in  a  cost-book 
mine  need  not  be  stamped.  Walker 
V.  BartleU,  845. 


STATUTE  OF  FRAUDS. 

I.  Section  4, — Interest  in  Land, 

1.  Shares  in  a  mine  worked  on  the 
cost-book  principle  do  not  constitute 
an  ''  interest  in  land,"  within  the  4th 
section  of  the  statute  of  frauds,  in 
the  absence  of  evidence  that  the 
shareholders  take  a  direct  interest  in 
the  freehold.    Powell  v.  Jesaoppy  336. 

2.  A  contract  for  the  sale  of  shares 
in  a  cost-book  mine  is  not  neces- 
sarily a  contract  for  an  interest  in 
land,  within  the  4th  section  of  the 
statute  of  frauds.  Walker  v.  Baai- 
leU,  845. 

II.  Section  17,— Sale  of  Goods. 

1.  The  17th  section  of  the  Statute 
of  Frauds,  29  C.  2,  c  3,  and  the  7th 
section  of  Lord  Tenterden's  Act,  9 
G.  4,  c.  14,  are  to  be  read  together. 
Harmon  v.  Reeve,  587. 

2.  A  contract  for  the  sale  of  goods 
of  the  value  of  10^.  or  upwards,  is 
not  the  less  within  the  17th  section 
of  the  Statute  of  Frauds  because  it 
also  embraces  something  to  which 
the  statute  does  not  extend.     lb. 

3.  Therefore,  where  it  was  agreed, 
by  parol,  between  A  and  B.,  that  A. 
should  sell  B.  a  mare  and  foal,  and 
should  at  his  own  expense  keep  them 


until  a  certain  day,  and  that  A 
should  also  for  a  given  time  keep  and 
feed  a  mare  and  foal  belonging  to 
B.,  and  that,  in  consideration  of  all 
this,  B.  should  fetch  away  A.'s  mare 
and  foal  on  the  day  named,  imd  pay 
him  30/. : — Held,  that  this,  so  far  as 
it  related  to  the  sale  of  A.'s  mare  and 
foal,  was  a  contract  within  the  17th 
section  of  the  Statute  of  Frauds,  and 
void  for  want  of  writing, — ^no  point 
having  been  made  at  the  trial  as  to 
the  value,     lb, 

STATUTE   OF   LIMITATIONS. 
See  Limitation  of  Action& 

SUGGESTION. 

To  deprive  Plaintiff  of  Costs, — See 
County-CJourt,  II. 


TRADE  -  MARBL 
See  Copyright,  I. 

TRADING  CORPORATION. 
See  Corporation. 

TRANSFER 
See  Mine. 

TROVER. 

Evidence  of  Conversion. 

1.  To  entitle  the  owner  of  stolen 
property  to  maintain  an  action  for 
converting  it  against  a  third  person, 
in  whose  possession  he  finds  it,  it  is 
not  necessary  that  he  should  first 
have  prosecuted  the  felon.  Lee  v. 
Bayes,  599. 

2.  A  having  bon&  fide  purchased 
a  stolen  horse  at  a  public  auction 
(not  being  market  overt),  sent  it  for 
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Bale  to  a  repository  fur  horses  kept 
by  B.  The  owner  of  the  horse, 
finding  it  there,  demanded  it  of  B. 
in  the  presence  of  A.,  when  B.  re- 
fused to  deliver  it  up  to  him : — Held, 
evidence  of  a  joint  conversion.     Ih, 


'  TRUST  DEED. 

Construction  of, 

A.  and  B.,  who  carried  on  the 
business  of  iron-masters  in  co-part- 
nership, by  a  deed,  purporting  to  be 
made  between  A.  and  B.  of  the  first 
part,  five  persons  named  as  tiiistees 
of  the  second  part,  and  the  several 
persons  whose  names  were  contained 
in  a  schedule  as  creditors  for  the 
sums  therein  mentioned,  and  who 
should  execute  the  deed,  of  the  third 
part, — reciting  that  the  said  A.  and 
B.  were  indebted  to  the  several  per- 
sons parties  thereto  of  the  third 
part,  and  that  they  had  agreed  to 
assign  all  their  estate  and  effects  for 
the  benefit  of  such  creditors, — as- 
signed the  works  and  all  their  pro- 
perty and  efiects  to  the  trustees,  up- 
on trust,  amongst  other  things,  to 
ca/rry  on  the  business  under  the 
name  of  the  "The  Stanton  Iron 
Company,*'  and  oiU  of  the  profits  to 
pay  interest  on  mortgages,  &c,,  and 
to  "pay  and  divide  the  net  income 
of  the  business  remaining  after  an- 
sivering  the  purposes  aforesaid,  unto 
and  amwng  cUl  and  singula/r  the  cre- 
ditors of  A,  and  B,,  in  rateable  pro- 
portions according  to  the  amwunt  of 
their  respective  debts ;" — 

Held,  that,  under  this  deed,  the 
creditors  executing  it  became  liable 
cw  partners  for  debts  contracted  by 
the  trustees  in  carrying  on  the  trade. 
Hickma/n  v.  CoXy  61 7. 

TRUSTER 
See  Bankrupt,  III. 


TURN  TO  LOAD. 
See  Charterparty.  . 


UNITY  OF  POSSESSION. 
See  Easemeitt,  I. 


VALUATION. 

I.    Where  complete. 

By  agreement  between  A.  and  B. 
it  was  agreed  that  B.  should  buy  of 
A.  certain  plant,  materials,  and  tools, 
''  at  a  valuation  to  be  made  by  A. 
and  a  person  to  be  appointed  by  B.," 
and  that  B.  should  jiay  for  the  same 
by  a  bill  for  150^.  at  two  months 
from  the  valuation,  and  by  another 
bill  for  the  balance  of  the  valuation 
at  three  months  after  date. 

Under  this  agreement,  B.  was  let 
into  possession,  and  A.  and  one  J. 
(who  represented  R)  met  and  pro- 
ceeded to  value,  having  a  list  of  the 
articles  to  be  valued,  as  to  all  of 
which,  except  certain  timber,  the 
prices  were  finally  agreed  u})on ; 
but,  as  to  the  timber,  the  price 
per  foot  and  the  superficial  mea- 
surement only  were  agreed  upon, 
the  calculation  of  the  cubical  con- 
tents and  the  carrying  out  the 
amount  being  left  to  be  filled  in  by 
B.'s  foreman.  A.  and  J.  never  met 
again,  and  did  not  agree  upon  the 
sum  total;  but  B.  (after  action 
brought  for  it)  paid  the  150/. : — 

Held,  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  a  valu- 
ation had  been  made  by  A.  and  J. 
Gordon  v.  WhUehouse,  747. 

II.  As  between  outgoing  and  in- 
coming  Tenant, — See  Lakdlord  and 
Tenant,  II,  1, 
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VOLUNTARY  CONVEYANCE. 
.    See  Bankrupt,  L 


WARRANTY. 

See  Chabterpabty. 
Sale,  IL 

WASTE. 

Evidence  of  Acts  of  Oumerehip. 

Upon  a  question  whether  a  piece 
of  waste  ]and  lying  between  a  high- 
way and  the  plaintifTs  inclosed  land 
belonged  to  the  plaintiff,  or  to  the 
lord  of  the  manor:  —  Held,  that 
grants  by  the  lord  of  other  slips  of 


waste  land  on  either  side  of  thi^ 
same  road,  abutting  on  inclosed 
lands  of  the  lord  himself  and  of  other 
persons,  w^e  admissible  for  the  pur- 
pose  of  shewing  that  the  locus  in  quo 
was  part  of  the  waste  of  the  manor, 
without  shewing  continuity.  Den- 
dy  y.  Simpeon,  831. 

WASTE  LAND. 
See  FRESCBiFnYK  Right. 

WAY,  RIGHT  OF. 
See  Easement,  I. 

WINDOW. 
See  Landlord  and  Tenant,  V. 


END   OF  THE  SEBIES. 
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